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| : . Caſtle werſ. Richardſon. 
; L* E L in the Eccleſiaſtical court for not taking upon parich o®icers 


him the office of chapel · warden: the defendant pleads of a donative 
ö that it is a donative, and thereupon moved for a pro- fe N 
hibition. And upon debate the ſame was denied, the whole coun 4 
court being of opinion, that though there was a difference 
as to the incumbent, yet as to the pariſh officers there was 


none ; for they are the officers * and not of the 


patron of the onative. 

| Br IL L to diſcover whether the defendant's huſband died Cannot fue in 
= worth 401. ſo as to be liable to pay the plaintiff a mor- <quity for a 
tuary, and praying relief. Upon anſwer admitting aſſets 
but denying the cuſtom, the plaintiff went into a proof of his 

right, and. ſeveral witneſſes. were examined on both ſides. 

And at the hearing the bill was diſmiſſed with coſts as to the 

relief. becauſe that was properly at . or de 5 9 [ 716 ] 

Vox. II. ö e r N court, 


Torrent 5 Burley. In W 1 


* * 
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court, and in a bill againſt one perſon only the right could 
mot be eſabliſta kk 
Ihlube diſmiſſion was generally with coſts, though the de- 
fendant had not demurred to the relief, but run into a proof 
pk tte right. Strange pro gur 


Dominus Rex verſ. Tenant. 


is * : PON an order of 7.99 defendant appealed to the 
eſſions a new ſeſſions, where upon A hearing he was diſcharged 2 


| order of baſtar afterwards the ſame. juſtices make a new order upon him. 


> one © Le veg no quaſh it, the defendant being by the for- 

0 ons abſolutely diſcharged. 1 Ven. 59. Cre. 
Car. 350. And of that Opinion was the court, and quaſhed 
the lat order. Gr Pa 1 


J | Dominus Rex verſ. Reeks. 


ny 0 ay 1 ON a trial at bar on an information in natura de qua 
warrants for the office of burgeſs of Chriſt-church, the 


ſion that is not 


ſtzmped at the admiſſion of the defendant, was produced, and it appeared 


x 


r to be a parchment that had only one ſtamp, and yet had 


L. Ra Mm. 1 , * f » | 3 
ns, five admiſſions entered upon it. And in order to inake it 


good, they had annexed four other parchments, each of which 
was ſtamped. And the court held that would not make it 
good, and that the proper way would have been to have paid 
the four penalties, and had four new ſtamps on the firſt 
parchment, as was done in the biſhop of Cheſter's caſe, 
ante 624. And for want of this there was a verdict againſt 
this and the other four defendants. * 
Luhe next day they moved for à new trial. And the court 
- would not hear any thing of the motion, unleſs they pro- 
duced the admiſſion, and ſhewed they had paid the penalty. 
And the defendants not cating to be at that certain expence 


for the uncertainty of gaining a new trial afterwards, they 
ſubmitted to judgment of -r. 
8 SGradell verſ. Tyſon. 
Jeofail. NE upon a bond, by the executor of che ſurviving 
L. Rayme 1441. D executor of the obligee; and on error after a verdict 


Strange objected, that it was not ſhewn, that the firſt exe- 
cutors proved the will; and if not, this executor could main- 
tain no action, but it muſt be brought by the adminiſtrator 


* 


2 & * FY a FLY TINS 
$6 611 6 ow * - * e i i 
* But an order quaſhed for want of form is as no order at all; and there- 
fore the two juſtices may proceed de nova. Vide Bura's Jul.” v. 1. p. 206. 


MreuAkzgLMAS TERM 13 Gro. 707 


1 
= 8 


cum teſtamento annexo. But being after a verdict, the court 717 J 
held it well enough, and affirmed the judgment. \ 


Griffin verſe Scott, 


FP RESPASS for entering his houſe, and keeping poſſeſſion The landlord 
of his goods eight days. The defendant juſtifies under e 
a diftrefs for rent; to which the plaintiff replies, a tender; 43), end, or he 
and on demurrer it was objected, that it * to be pleaded is a treſpaſſer. 
with an uncore pri/t. Lutw. 591. Tho. Ent. 265. Winch E 
939. Cro. Fac. 423. Salk. 622. Sed per Curiam. Be the c. 19. f. 10. 
replication good or bad, yet we muſt go back to the firſt 
fault, which is in the plea, for the defendant ought to have „ 
removed the goods at the five days end; and for the other | 
three he is a treſpaſſer, and there is no juſtification . Judi- 


cium pro quer. 
" *; '< 
Dominus Rex verſ. puſey. 
T H E defendant colonel Puſey was indicted at the Old No certiorari 


* 


Bailey for perjury; and to avoid his appearing there, OI 


he moved for a certiorari, and cited fir Humphrey Mack- 
worth's caſe. Paſ. ꝙ Geo. Sed per Curiam. That was not 
for forgery, but for affixing the ſeal of the company in his 
cuſtody without their authority, which was a. conteſt of a 
Civil nature: we muſt make no diſtinction of perſons, and 
therefore cannot grant a certirari for a defendant without 


conſent of the proſecutor. 
Barry verſc Barry. 


T HE principal died after the return of a capias ad ſa- profiice. 
4 d and before taking out a ſcire facias againſt Mich. 1. Geo. e. 
the bail. And the court refuled to ſtay proceedings againſt ber 304 Ma- 
them, for in ſtrictneſs of law the bail are bound from the was held again, 
return of non g inventus ; and it is but ex gratia that a ſur- L. Raym. 1452, 
render after is accepted, which time they rake at their peril. 
I Roll. Abr. 336. | he Bees wi 
OI, Murray verſ. Thornhill. MEE 
FE court; refuſed to make a rule upon the Eaſt India Profiices 


company to inſpect their private books relating to the 


appointment of their ſerwanttʒ . 
a 44 44.3 244.48: Nn 1 e Il. nnen 


— — — — ” — 


_ * Sed Qu. For the tenant has five days to make Teplevin, Which has been 
held to be five clear days, excluſive of the day of taking the diltreſs, conſe- 
22 the diſtrainer is not obliged to remove the diſtreſs till che ſeventh 
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| |» rooted 5 was KY to enter up judgment on an old warrant of 


Warrant of at- attorney, the deſendant being living, and the debt un- 
ee . Paid; but it appearing the party to whom the warrant was 
* to dune, was dead; the court would not grant the motion. 


Aſtell qui tam work, Andrews. 15 wi 


| One ſingle at A0 TION of debt upon the ſtatute 12 Car. 2. c. 25. for 
25 Ty gy ſelling wine by retail twenty ſeveral times without li- 
I. Raym. 1431, cenge. The defendant pleaded ui debet. And upon the 
trial the jury found the defendant Not guilty as to nineteen 
of tlie twenty times, and as to one particular time they find 
a ſpecial verdict, viz. That the defendant was a merchant 
and dealer in wine in Briſtol, and that in his manſion- houſe 


there, he ſuch a day ſold one gallon of wine to one Mills, 


was there drank : that this inn belonged to one J. S. and 
that the defendant had no licence for the * of wine; z et 
ft, Cc. | 

The queſtion in this caſe was, Whether the ſcling o of this 
one gallon of wine in the defendant's own houſe, which 
was ſpent in another, was a ſelling by retail within the mean- 
ing of the ſtatute ? 


Serjeant Chapple for the plaintiff argued, that the ſelling 
one gallon is a ſelling by retail within the ſtatute, for the ſta- 
. tute deſcribes what ſhall be accounted a ſelling by retail, viz. 
ſelling by pint, quart, bottle, or gallon, and though this was 
_ ſpent in another perſon's houſe, yet it makes no difference, 
for the words of the ſtatute are general. 


At common law every man had liberty to ſell wine as he 
could, either by wholeſale or retail, until the ſtatute 7 E. 6. 
e. & which was the firſt reſtraining ſtatute. And the next 
ſtatute is the 12 Car. 2. upon which this action is brought, 
and this ſtatute appoints commiſſioners to grant licences to 
ſell wine by retail, and reſtrains more particularly than the 

former ſtatute, for the words are, ſhall not be drank within © 
manſion- houſe or without. Vide Hard. 338. 


Fazakerley contra argued, that this being a penal ſtatute, 
ought not to be extended further than the expreſs words 
would carry it: the act was intended only to oblige perſons 
reſiding in particular places, and who made a trade of ſelling 
by retail, to take licences, and not to ſubject a merchant to 
4 penalty for one Particular. ah he cited 8 Co, 129, 130. 

where 


who carried it to the Guilder's inn in Briſtol, and that it 


Mich ELMAS TEAM 130 C. 


Where it is held, that a perſon may uſe a trade in a particular 
inſtance, notwithſtanding the general reſtraint by the ſtatute 
5 Efiz, and to brew or bake for himſelf or family, is no 
offence within that act. And there being only one act found 


L * 
* 
| þ 
A 
1 4 $7 


againſt the defendant, it was never the intention of the fta- 
tute to make ſuch a perſon liable to the penalty. ut he 


This term the chief juſtice delivered the opinion of the 
court: and declared, that they were all agreed in it, that the 
plaintiff muſt have judgment; for the words of the ſtatute 
are plain and expreſs, and take in this very caſe ; and it is 
not reaſonable to allow a merchant to ſell by retail without 
licence, any more than another perſon, for the words are 
general, no i or perſons whatſoever. And though the 
jury have found the defendant guilty of but one act, yet that 
is amen; within the ſtatute, for the ſtatute gives a diſtinct 


penalty for every particular offence ; and therefore this ſingle 
act of the defendant ſubjects him to ſuch penalty. Judgment 


for the plaintiff ®. 


Story verſ. Atkins. 


ACTION upon the caſe upon ſeveral promiſes ; and the 
a. plaintiff declares firſt upon a promiſſory note for 12/. 
IIs. ſecond count upon an indebitatus ofamphi for 20, 
money lent, and third for money laid out. oh TOR 
JI To the firſt count upon the promiſſory note, the defendant 
pleads, that the cauſe of action did not accrue infra ſex 
annos, and to the other two counts he pleads non aſſumpſit 
generally, upon which iſſue is joined. | 

And as to the defendant's plea to the firſt count, the 


An indebitatus 
aſſumpſit in an 
inferior court 
may ſave the 
ſtatute of limi- 
tations on a pro» 
miſſory note. 
L. Raym. 1427. 


plaintiff replies, and admits that the cauſe of action as to the 
firſt count did not ariſe within ſix years before his exhibiting 


his bill in this court, but that it aroſe the 25th of March 
1720, and that upon the 11th of February 1725, in order to 


recover the money due to him upon that promiſe, he levied 


his plaint in the ſheriff of London's court, in placito tranſ- 
greſſionis ſuper caſum ; and avers that ſeeundum conſuetudinem 
civitatis pred *, he there declared againſt 'the defendant in 
an action upon the caſe, and ſets forth his declaration; which 


was, eo quod the defendant ſuch a day indebitat* fuit quer* 


in 20l. pro di verſ. pecuniarum ſummis per pred”. def. prefat” 
guer prius debit”, which he promiſed to pay: then the plain- 
tiff ſet forth, that the defendant hereypon brought His writ 
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of habeas corpus, by virtue of which the ſaid plaint was te- 
moved into this court, and the plaintiff declared againſt him 
de nouo; and avers it to be pro eadem cauſa aftionts pro qua 


 levavit guerelam ſuam pred”. ut præfertur: and then he 


avers, that the cauſe of action did accrue within ſix years be- 
fore his levying the ſaid plaint namen * 
therefore prays judgment. 

To this replication» the defendant demurred, and . 
for cauſe, that it did not appear by the plaintiff's replication, 
that his bill againſt the defendant in this court was for the 
ſame cauſe of action, as that for which he levied his plaint 


| inthe court belows. Upon which there was a joinder in de- 


maurxer,, 
And Mr. Reeve for the defendant took ſeveral exceptions 
wn, replication. 0 


© x. That it ought to appear, either by the roceedings 
themſelves, or by ſufficient words of bc Bin that the 
cauſe of action is the ſame in both courts: and in this cafe 
it does not appear by any means upon. the face of the pro- 
ceedings, that the cauſe of action is the fame in both courts ; 
for the-declaration in the inferior court is upon an indebitatus 
aſſumpſit, and the declaration here is upon a promiſſory note, 


which are cauſes of action manifeſtly different: nor is there 
any ſufficient averment in the replication, to ſhew the identity 


of the cauſe of action in the two courts, for the words are 
only theſe, quod (the plaintiff) exhibuit billam ſuam ® hq 
eadem cauſa 0 attions pred? ut prefertur, Which is not i 
able, neither is it confined to the matter of the firſt count, 
as'it ought to have been, but goes generally to the plaintiff's 
whole declaration in this court. 


2. The cauſes, of action appear plainly to be different ; de⸗ 
cauſe the declaration in this court being upon a promiſſory 
note, and the declaration in the court below. upon an indebi- 
tatus aſſumpſit, for a different ſum, they cannot be intended 
to be the ſame, for the promiſſory note could not be giyen in 
evidence upan. the indebitatus afſumpſit ; and the two ac- 
tions can never be intended to be the lame, unleſs the fame 


evidence will ſupport, both; and if they are different in Yair 


nature, vo Averment can reconcile them, | 


oF The plaintiff 's . in the count dela 8 
to be ill, ok he has only declared by way of general indebita- 
fort ſo much money per praed def. praefat* 
quer; pris, debit' 3. Mhich is ill, becauſe it does not ſtew 

a > conddexation 5 0 how the debt aroſe ; which is what is al- 
ways required, that the court may judge whether it is a 
* matter 


4 
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matter proper for ſuch an action: and though this method 16 721 ] 
Sg yi Tos ps RACE by cults mz 

in all ſuch caſes the cuſtom ought: to be ſet forth f peclalh, 
and it is not ſufficient. to ſay, ſecumdum con ſuetudinem gene- 
rally ; as in NH. Ent. 350. where conceſft ſolvere is held 
1 ſedging the cuſtom to d 5 p b f pig 
. 001 4015 + 14285 


\ Blencowe contra- There have been ſeveral exceptions 
* Heptlnbiong and the principal objection to it 
ſeems to be the firſt exception, that the plaint in the court 
below, and the action in his court, appear to he plainly 
different, and cannot be intended to be for one and the ſame 

 *cauſe. And I muſt agree that this objection will have great 
weight, if it can be ſupported by any thing that appears upon 
this record: but if the cauſe of action appears, or may be 
intended, to be the ſame in both courts, then your lordſhip's 
judgment will be for the plaintiff, .. 


The point therefore to be conſidered. upon this exception, 
is the identity of the cauſe of action in the two courts. And 
though it is objected, that there is a plain and manifeſt vari- 
ance both in the nature and-cauſe of the two actions, becauſe 
the plaintiff hath declared in the inferior court upon a general 
indebitatus aſſumpſit for 201. and in this court upon a pro- 
miſſory note for a different ſum : yet I muſt beg leave to ob- 
ſerve, that what is properly to be called the cauſe of action 
appears plainly in this caſe to be the ſame in both courts; 
for it is the defendant's breach of promiſe, which is the cauſe - 
and foundation of both the actions: and though it is obi ected, 
that the plaintiff hath declared for different ſums in the two 
actions; yet that can have no effect upon the cauſe of action, 
for i in both actions the quantum is to be aſcertained by the 

: and in tllis caſe the damages hich are demanded, are 
Jaid to be the ſame ifi both declarations, bh Bat there is 10 
foundation for that objection. Po nh 


I admit that the declaration in this court is ares upon a 
ſtatute, and the other is a declaration at common law : but 
unleſs there appears ſuch a variance and inconſi ſtency in theſe 
two actions, as neceſſarily obliges your lordſhip, to intend 
them to be for different cauſes, your lordſhip will not preſume 
them to beſo ; eſpecially if the different methods of declaring 
an the two courts, can by any means be reconciled to one 
and the ſame cauſe of action. i +517 

At common law the party that was poſſeſſed of a promiſſory 
note, had no other remedy to recover upon it, but by declar- 
3g upon an mdebitatus afſumpſit, in | which acYon he might 

give. 
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| give the note in evidence, but was obliged to prove the con- 
. - « fideration. The ſtatute 3 U 4 Ann. c. g. gives the party the 
[ 722 9 liberty of declaring upon the note itſelf; and fince the mak- 
| ing of that ſtatute, the note hath been held to be ſufficient 
evidence to maintain ſuch action, without giving any further 
proof of the conſideration : in this reſpect therefore theſe 
notes are altered by the ſtature, but in no other; for their 
| lien is made no ſtronger than it was before; they are ſtill 
Ante we” — 45 contracts; and the nature of their ſecurity is not 
6. changed, as was adjudged in the eaſe of Cumber v. Wane, Paſch. 
7 Geo. in B. R. where in an action upon the caſe for money 
| tg the defendant pleaded a promiſſory note given in fatis- 
faction, and it was held to be no bar. And if this is all the 
alteration which the ſtatute hath made in reſpect of. thoſe 
notes, how cari it be ſuppoſed, that it hath taken from the 
party what was his former and ancient remedy of declaring 
upon an indebitatus aſſumpſit? The ſtatute only gives him 
an additional and more eaſy method of. recovering upon his 
note, but does not take from him his election of purſuing his 
former method, if he thinks it more proper for his caſe. 
-And what proves this ſtill more ſtrongly, is the cafe of Brom- 
wich v. Lloyd, in Lutw. 1585. where it is expreſly held, 
that upon an indebitatus aſſumpſit a bill of exchange may be 
given in evidence; and by the ſame reaſon a promiſſory note 
may be given in evidence on the like declaration; for the 
ſtatute 3 U 4 Ann. puts promiſſory notes upon the ſame foot- 
ing as bills of exchange were before the making of that law. 
Therefore ſince the plaintiff might have given this note in 
evidence upon his declaration in the court below, it would be 
a ſtrange concluſion to ſay that the two actions are different in 
their nature, or to intend the cauſe of them to be different, 
hen the ſame evidence will ſupport both the actions. 


As there is nothing therefore inconſiſtent in the nature of 
the two actions, I beg leave to inſiſt upon the averment, 
which the plaintiff makes in his replication, as a matter which 
puts the identity of the cauſe of action in the two courts out 
of all manner of diſpute ; for the plaintiff hath expreſly aver. 
red quod exhibuit billam ſuam in this court pro eadem cauſa 
pro qua' levavit querelam ſuam in the court below.  - 
And though it is objected by Mr. Reeve; which is his 
ſecond exception, that this averment is uncertain, and that 
the defendant could not take iſſue upon it: yet I muſt ſubmit 
It, whether there is any foundation. for this exception ; far 
tze plaintiff having ſet forth how he levied his plaint, and 
and how he. proceeded upon it, could not make his ayermeat 
in a more proper manner than he has here done: for he ſays, 
TH «pg — Jed 


a, +. a. an Fri. Zh. As 


and then on and ſets forth the” 
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guod ſuperinde exhibuit billam ſuam praed in this court pro 


eadem cauſa actionis pro qua levavit e uam praed ut 
preefertur ;; ſo that here is an expreſs and poſitive averment, 
that his bill here and his plaint below are for the ſame cauſe; 
and though the words ut praefertur refer it to the record, 
yet that cannot occaſion any uncertainty, for there is nothing 
xefore ſet forth, but what agrees with this ayertent. 

And th it is objected againſt this averment, that it is 
inſufficient, becauſe it is not confined. to the De 
upon which the demurrer now is; yet there can be no weight 
in this objection, for the —— at the Shall e bl in 
this court and his plaint below are for the ſame cauſe, which 
extends to all the counts in the tion, apy refore 
neceſfarily covers the firſt promiſe: but if the record be rightly 
obſerved, there will appear to be no ground for this objection, 
for the replication begins with f 7 remi ſſionem, 
— — ia io Retir 

court, and confines the caſe to the firſt promiſe only. | 
The matetial part of the plaintiff's caſe is, that the two 
actions were pro eadem cauſa, and this is averred in ſuch a 
manner, that if the defendant had rejoined, and ſaid that the 


plaintiff's bill in this court was pro alia et diverſa tauſa, 
abſgue hoc that it was pro eadem cauſa; there would then 


have been a plain and certain iſſue, confined ſingly 7 the 
identity of the cauſe of action, which is the very point upon 
which this caſe muſt” turn. | 
And if the plaintiff hath made his averment in ſuch a man- 
ner as is traverſable, I muſt ſubmit it, whether it -doth not 
anſwer all the objections which are made againſt the identity 
of the cauſe of action; ſince the defendant, by demurring has 
admitted it to be true: and to this purpoſe expreſly is the 


caſe of Sir Thomas Finch v. Lamb in Cro. Car. 294, 295. 


I Vent. 252. where the point was, that in an action upon 
an aſſump it the defendant pleaded” the ſtatute of limitations, 
and the plaintiff replied and ſet forth an original brought with- 
in ſix years, which appeared to be laid in a different county 
and for different damages; upon which the defendant demur- 


red, and inſiſted, that the new action varying in the county 


and damages, could not be intended to he for one and the 
ſame cauſe of action: but the plaintiff having averred that it 


was for one and the ſame cauſe of action, it was held, that 


this variance was not material, but was made good by the 
' : * * 


-averinent. 2 | N ' | 


There hath been another Exception taken to the form of 


the plaintiff's declaration in the court below, in the manner 
it is ſet forth in his r 


eplication ; and the exception to it is, 
Vol. II. | 


24 * 7 * F.-Y . 
el BP auth arr 
"** + 4 . > 11777 


: 


fame form was adjudged to be good, and Rolle chief juſtice 
| faid, there was the ſame cuſtom uſed in the city of London; 


N | | N 
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the third exception, that the plaintiff having only declared by 
way of general indebitatus aſſumpſit for ſo much money pe- 
praed defendentem praefato querenti prius debit”, it is fad this 
is ill, becauſe it does not ſhew a conſideration, or how the 
debt aroſe. And I admit, that if this were a declaration ori- 
ginally in this court, this would be a godd objection: but 
this declaration comes before the court only by way of recital, 
and the plaintiff hath expreſly averred, guod narravit ſecundum 
con ſuetudinem civitat pracd', and à cuſtom to declare in this 
manner in an inferior court hath frequently been adjudged to 
be In 1 Roll. Abr. 564, 565: conceſſit ſolvere' was 
held to be well in the court of Briſtol. In Stiles 198. the 


and that it was good. And in 4 Leon. 105: the ſame form 
was held to be good, though the plaintiff had'only faid quod 
narravit ſecundum conſuetudinem, and had not any otherwiſe 
ſet forth in his declaration the cuſtom of declaring” in that 
manner, which comes up fully to tlie preſent objection, and 
ſhews that the cuſtom need not be ſpecially alleged. 5 
But I muſt ſubmit it in another light, whether the ob- 
jections that are made upon the plaintiff's different form of 
declaring in the two courts, and upon his faulty manner of 
declaring in the court below (admitting it to be ſo) are not 
entirely foreign to the prefent queſtion.” For the point to be 
conſidered upon this demurrer is, whether the plaintiff's bill 
in this court, and his origmal plaint in the inferior.court, 
appear to be for the ſame cauſe : the replication ſays 
guod levavit queretam ſuam pro eadem cauſa, ſo that the de- 
claration in the court below is quite out of the queſtion z and 
therefore if the plaintiff's plaint in that court, and his action 
here agree the one with the other, it is all that is neceflary 


for the bare levying a plaint in an inferior court is ſufficient 


to prevent the ſtatute of limitations, (1 Sid. 228.) and the 
demurrer is confined entirely to the variance between the 
plaint and the action here; and your lordſhip will obſerve, 
that the plaint below and the bill — are exactly the ſame ; 
for the plaint is de placito tranſr ſuper caſum ad damnum 
of the plaintiff 20/. which agrees with the words of the bill in 
this court; and though the plaintiff hath gone on and ſet 
forth the continuances of that plaint, and his declaration 
upon it, Which is more than he need have done, yet I hope 


no fault which may now appear in that declaration, ſhall pre- 
judice him ſo far, as to make the levying of his plaint ſtand 


for nothing, and ſo admit the ſtatute to run againſt him and 
deprive him of his debt. 2 ; 


- 


” 


M1CHAELMAS TERM 13 GEo. 


And I further ſubmit it, whether the wi of the 
plaintiff's declaring in the inferior court can properly be ex- 
amined into upon this demurrer : for his declaration and 
proceedings there come before this court only by way of re- 
cital, and to ſhew that the plaintiff made a legal demand and 
purſued his right within a proper time: and though the 
plaintiff's declaration below ſhould appear plainly to be errone- 
ous, yet your lordſhip will not now take notice of that, for 
that would be giving judgment upon a record which is not 
before you: and 1 beg leave to compare it to the caſe of 
Williams v. Fowler, Mich. 5 Geo. B. R. where in an action 
of debt brought againſt an admmiſtrator, he pleaded in bar, 
that his inteſtate was indebted to J. S. for goods ſold and 
delivered, and that J. S. thereupon impleaded him and re- 
covered judgment againſt him in an action of debt upon a 
mutuatus; to which the plaintiff demurred. And though 
it appeared by the defendant's own ſhewing, that the judg- 
ment was erroneous in the manner he had recited it, yet the 
court held the plea to be good; for till it was reverſed in a 
proper manner, it was held to be a ſufficient judgment to bar 
the plaintiff. Ante 407. „ 0 bs 


And as the intention of the ſtatute of limitations was only 
to oblige perſons to demand and proſecute their rights in ſome 
legal method within a reaſonable time, I hope it appears clearly 
that the plamtiff hath ſtrictly purſued the intention of that 
law, by making his demand in the inferior court in the man- 
ner he hath ſet forth, and that it appears as fully to have been 
for the ſame cauſe of action. And therefore I pray your 
lordſhip's judgment for the plaintiff. | x © 


Raymond C. J. The actions in the two courts are of ſuch 
a nature, that they may be averred to be the ſame; for the 
ſtatute 3 & 4 Ann. only gives an additional remedy upon 


promiſſory notes, but does not take away the old one: and I 


think this note might have heen given in evidence upon the 
indebitatus aſſumpſit, for the note imports the drawer's hav- 
ing ſo much money of the other's in his hands; and though 
it may not perhaps be allowed in evidence in ſuch. caſe as a 
promiſſory note, without further proof of the conſideration ; 
yet it may undoubtedly be given in evidence on an indebitatus 
 aſſump/ſit, as a paper or writing to prove the defendant's re- 
ceipt of ſa much money from the plaintiff, Hard's caſe, 

' Salk. 23, 75 n eee 
And as the two actions may therefore be averred to be the 
fame, ſo I take the averment to be ſufficient and traverſable ; 
and the averment is confined only ta the firſt promiſe, which 
2 4 2 | 18 
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is ſingled out by the word guoad in the replication, and cloſed 
r 
As to the Objection that js made againſt the declaration in 
the inferior court, I think it of no weight; for though the 
declaration ſhould be ill, yet if the plaint be regular it is ſuffi- 


cient to prevent the ſtatuteQ. | | 
Reynolds and Probyn juſtices, were of the ſame opinion; 


[ 720 ] _ Forteſcue']. held ſtrongly, that the two actions were of ſo 
| different a nature, that they could not be averred to be the 
' fame. He agreed, that the variance in the ſums did not pre- 
vent the averment of their being for the ſame cauſe; but he 
held ſtrongly, that ſince the ſtatute a promiſſory note could 
not be given in evidence upon an indebitatus aſſumpſit; and 
cited the caſe put by Hale, 1 Vent. 252. which is this: A. 
in conſideration that B. would marry his daughter, promiſed 
to pay 1001. and in an action brought the plaintiff was barred ; 
and in another action brought the promiſe was laid to pay the 
Tool. at requeſt, and it was held it could not be ayerred to 
be the ſame. 1 hs 
In the other points he agreed with the reſt of the judges ; 
and faid, that the form of declaring in the court below was 
well enough; that it had been ſo. adjudged between Stephens 
and Greenland in this court, and that the caſe in 4 Leon. 105. 
was in point. Judgment for the plaintiff. | 


Higgins ver/, Jennings, 


Where full 1 E SPASS quare clauſum fregit, and for erecting A 
colts though da- & wall, and ſpoiling the graſs pedibus ambulando. The 
mages under defendant pleads Not guilty as to all but treading down the 


a 1444. graſs, and as to that juſtifies for a way, The plaintiff replies 
extra viem, upon which they were at iſſue, and the jury find 
for the plaintiff upon both iſſues and 2d. damages. Ppan 
war Fill; motion. the court ordered full coſts, though there was no 
certificate, it appearing by the record that the freehold was in 


_ queſtion. * 2 Lev. 234- 


Huggins verſ Durham et . 


Where buſband IPRROR of a judgment in C. B. in an action of debt 
and wiſe may brought by huſband and wife againſt the warden of the 
T in action Fleet for 4644. 6s. 2d. on the eſcape of Oliver Read, who was 

=p committed by the court of Chancery for that ſum. And the 


— ©. 5 oth 8 
8 


— 
" »% 
kt. 4. Mt _ -- . ” — „„ — —W ME. AG. 1 — 
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declaration ſets forth, that 5 February 6 Geo. there was a | 
decree,” reciting the bill againſt Read et al by the wife only, 

which ſuit abated by her marriage with the other plaintiff, 

who revived the ſuit, and Read put in his anſwer, inſiſting 

that he had paid 200. part of the money; and an iflue 

being directed thereupon, the ſame was tried in a feigned iſ- 

ſue, and found againſt him; that then the cauſe was heard 

upon the equity reſeryed, when it was referred to the maſter 

to take the account, who afterwards reported 4647. 6s. 2d. to 

be due, and appointed it to be paid to the huſband. Then 

he plaintiffs ſet forth, that the report was confirmed, and . 727 ] 
Read proſecuted ſo far, as to he committed for non-payment, 

when the defendant ſyffered hjm to eſcape. 


After judgment by default in C. B. it was objected on er- 
ror by Mr. Strange, that the wife ought not to have joined 
in this action, for by 5 Ann. c. . & 4. the action is given 10 
ſuch perſon to whom the money is to bo paid by the decree ; 
and this not being an action maintainable at common law, 
they muſt take it as the ſtatute has given it; and if the wife be 
joined where ſhe ought not, it is error. 1 Roll. Abr. 783. 
And this is in the nature of a deſtruction of the firſt cauſe of 
action, and giving the huſband a new one in his own right. 
1 Sid. 299. | 


| Sed per Curiam. Though the order only appoints it to be 
paid to the huſband, yet by the firft decree it is directed that 
the maſter ſhall take an account what is due to the huſband 
and wife, which ſhews ſhe is intereſted in the caſe, and there- 
fore proper to join in the action. Judgment affirmed. 


Gregſon ver ſ. Heather. 
| Sheriff may 


EBT upon a bail-bond. And declares that he took out afigu 2 ball 
a writ directed to the ſheriff of Surrey, &c. who took a bond out of the 
- bail-bond, which he afterwards aſſigned to the plaintiff at 2 the 
London, where the action was brought. On demurrer it was þ,gughe whers 
objected, that the action was grounded on the bond entered the aſſignment 
into by the bail, and that being laid to be done in Surrey, the r* — 
action ſhould have been there. 0 * 143 Pay , 
Strange contra. The action is founded on the aſſignment, 1rin. 1. Geo, 
which is the only thing that impowers the plaintiff to ſue, Norcrott and 
and that is laid to be where the action is brought. 2 Rell. rae in 
Abr. 602. pl. 9. Action for eſcape laid in Nottinghamſhire, ruled again on 
or one arreſted by the theriff of York, Cre. El. 625. 1 Sid. 'c — ok 
218. the plaintiff has his election to bring his action for a 
falſe return, either in Middleſex, where the writ is returned, 
or in the county where the party was arreſted. as if *4 | 
— 0 


* 
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ſnould be thought that, the executing the bond is part of the 
cauſe of action, yet 7 Co. Bulwer's cafe is expreſs, that where 
matterin one county is dependant on matter in another county, 
the plaintiff may lay his action in either. Et per Curiam. I he 
law is certainly fo, therefore judgment for the plaintiff, 


0 728 1 -—© » Sutton verſe. Bryan. 


Praftice. "THE court gave cofts for not going on to execute a writ of 
Trin. 13 Geo. inquiry according to notice ; and ſaid it was as reaſon- 
Cobbaud Kings» 8 3 ** 


mill, the lame able, as in caſe of a trial, 


le. 
5 | Batſon et al? verſ. Sayer, 
In Middleſex, coram Raymond C. J. de B. K. 
There may be IN an action for a falſe return of a mandamus to ſwear the 


a ſele& vellry, Sd + gfe * 
and what is id plaintiff into the office of churchwarden, the plaintiff ſet 


__ 3 cir- z out, that he was elected, and preſented himſelf to be ſworn, 
eumtance need put was refuſed ; and non fuit electus returned. | 


hot be proved, © we As 
| The chief juſtice held, that by law there may be a ſelect 
veſtry, and that in this caſe the plaintiff need not prove the 
preſenting himſelf to be ſworn, becauſe that is but a circum- 
ſtance, and not to the point of truth or falſity of the return. 


Dominus Rex verſ. Rhodes, 


Party whoſe NDICTMENT for forging a letter of attorney, whereby 
. he transferred Mr. Heyſham's ſtock, and Mr. juſtice For- 
peſs to prove teſcue refuſed to let Heyſham be a witneſs, | 


it a forgery. 
at Oſborn againſt the Governors of Guy's Hoſpital, 


At Guildhall, coram Raymond C. T: 


Whos mn # HE plaintiff brought a quantum meruit pro opere et la- 
docs work in bore in tranſacting Mr. Guy's ſtock affairs in the year 
EE 1720. It appeared he was no broker, but a friend; and it 
Fannot 1 looked ſtrongly, as if he did not expect to be paid, but to be 
gxecutor. conſidered for it in his will. And the chief juſtice directed 
the Jurys that if that was the caſe, they could not find for the 
plaintiff though nothing was given him by the will: for 
they ſhould conſider how it was underſtood by the parties at 
the time of doing the buſineſs, and a man who ex to be 
mm 1-5 pays 60 as: © to his 
n. 34 | 


Goodright 
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| Goodright ex gemil Liſle ver; Pullin et 47. [ 729 ] 


Seien verdist in ejectment upon a deviſe by Nicholas LI r 
Liſle, which was in this manner: I Nicholas Liſle give to his heirs- 
and bequeath unto my wife all that my meſſuage or tene- male of his bo- 
ment called Hattersfield, to hold for the term of her natù- 3 
« ral lite; and after her deceaſe, then to my Kinſman Ni- for want of 
„ cholas'Lifle, for and during the term of his natural life, ſuch bcir-male, 
andꝭ after his deceaſe- unte the hetrs-males of the body bf 1 C 
< the ſaid: Nicholas lawfully to be begotten and his heirs for. in A. 
* ever; but in caſe the ſaid Nicholas die without ſuch heir. L. Raym. 
mala, then I give and bequeath the ſaid premiſes unto my 
„ kinfman Edward Liſle for and _ his natural life, and 
« 4. 85 his deceaſe to the heirs- males of his body lawfully be- 
ttery, and his heirs for eyer ; and for default of ſuch 
heir-male, remainder over,” The jury find, that upo 
as teſtator's death his widow entered = died ſeiſed, 151 
that Nicholas Liſle (the deviſee) and the widow, in her life- 
time, ſuffered a common recovery to the uſe of the faid 
Nicholas in fee, and that the fall Nicholas entered upon 
the death of the widow, and died ſeiſed, leaving no iffue, 


Edward Lifle the leffor of the plaintiff claims as heir-male 
to Edward Lille {the remainder-man in the will), ſuppofing 
this to be only an eſtate for life to Nicholas, and therefore 
that the recovery ſuffered by him and Mary (the widow) could 
not bar the remainders. The 8 bim as heir in fee 
to Nicholas. The ſingle queſtion therefore is, Whether Ni- 


cholas the deviſee took an eſtate- tail, or only an eſtate for life, 
by this will;ß;h 


Bootle, for the plaintiff argu ed, that i it a ppeared plainly to 
be the intention of the 404 * Nicholas ſhould take an - 
eſtate fox life only; for the premiſes are expreſsly limited to 
him for life ; And if the teſtator had intended him an eſtate- 
tail, why is there this reſtriction ? 


The fon of Nicholas, if he had had one,; ecu nat hark 
taken by way of preſent and immediate deviſe, but as a pur- 
chaſer aſter the deceaſe of his father, becauſe the limitation 
is to his heirs-males, after bis deceaſe,. and not till then; 
and a deviſe to A. for life, remainder to the ſons of bis body 
. begotten, is only an eſtate for life, 1 Roll. Abr. 837. 

13. In Wild's caſe, 6 Co. 17. a deviſe to one and after 
bis Ty rx to his children, is only an eſtate for life, and the 
2 muſt take by way of remainder : which caſe agrees 
with the 


and * his deceaſe to his heirs- males. 


preſent, for here it is a deviſe to Nicholas for life, 
But 


\ 
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But the ſubſequent words in this will, will make the caſe 


much ſtronger, Which are theſe : In wk the faid Nicholas 
(die without ſuch heir- male; for the words ſuch heir-male in 


the ſingular number, are relative, and qualify the foregoing 


words heirs-males of his body, by pointing out and deſerib- 
ing the very perſon chat is to inherit, ſo as to make him a 
mere purchaſer. * Arid Archer*s caſe, 1 Cs. 66, comes up 
fully to this caſe; and is founded on the ſame reaſon: and 
the only difference in the two caſes is, tliat in Areher's caſe 


the limitatiott was to the next heir- male, and in the preſent 


caſe the deviſe is to his heir- male, and the word next is omit- 


ted: yet the words his heir- male are as plain a deſcription of 
the perſon, as the words neut heir, and therefore cannot be 


* 


(731 


deed, 1 Cs. 104. Shelley's caſe. 


onby, for he only is 


- 


taken to he words of limitation, any more than in Archer's caſe. 
Fiazakerley contra. The intention of the teſtator is an un- 
certain rule for the conſtruction of wills, which muſt be con- 


fidered by the rules of law. Crs. Elix. 525; 


The words heirs-males are words of limitation even in a 


p; 27 the deviſe in the preſent, will there is an eſtate-tail exe- 
[ cut. 


ted iti Nicholas: and though it is objected, that the limita - 
tion being to him for life expreſsly, will alter the caſe yet there 
is nothing in that objection, as was adjudged in the caſe of King 


v. Melling, 1 Ven. 225. and 2 Lev. 58. where the deviſe was 


to his n Bernard for life, and after his deceaſe to the iſſue 


of his body lawfully begotten on his ſecond wife; and yet it 
was held to be an eſtate-tail in Bernard; which is a ſtronger 
caſe than the preſent, and fully anſwers the objection of the 
expreſs limitation to Nicholas for life only. = 

It is objected, that the word his muſt control the precedent 


words heirs-males, and relate to them; but it is not neceſ- 


- 


oy SU. lg Oe © Befec R4ees For I, raay by Saiafied 


ya better conſtruction, by referring it to the word Nicholas, 


which is in the ſingular number. It was certainly the intent 


of the teſtator, that all the heirs of Nicholas ſhould take; 
but by conſtruing the word +þ7s to relate to heir- male, the 
eſtate, would. veſt by 4 * deſignatio per ſonæ in the eldeſt ſon 
| the heir- male, and all the other ſons 
would be excluded. a pine pra 


ww 4 


The words: heir-male, are nomen collectivum, and include 
all the herrs-male, as the word iſſus does, and ex vi termini 


takes in the whole generation; ſo that under that deſcription 
all the ſons may take, and it is not confined to one. In the 


caſe of Backhouſfe v. Wells, in lord Parker's time, a deviſe 
was to A. for Hyt only, and after his deceaſe to his ifſue ; and 
this was held to be an eſtate for life in A. becauſe of the 


words 
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words for life only, and the limitation after being to his he, 


which is a word of purchaſe. . But lord Parker took a diſ- 


2 that if the words had been heirs-male inſtead of 
iſſue, the operation of the 1a would have been too ſtrong for 
intention of the teſtator. 


In the preſent caſe there is an expreſs eſtate tail deviſed, and 


no ſpecial words to controLor alter it; and therefore it ought | 


to be ſo adjudged; as in the cafe of Atkins v. Atkins, Cro. 
Elia. 248. and if any words are to be rejected, it is moſt ra- 
* to reject the latter. 


Chief Juſtice. It will be a difficult thing to make 
| this an eſtate for life: and the caſe of King v. Melling an- 
ſwers all the =. Pp as to the limitation to icholas for life. 


The word "i//u# is à proper word of purchaſe, but the 
word beiFs is always a word of limitation; and the word heirs 
Fes. uſed In this caſe, the words - A his W are of no 

orce. a 
The word zei and Nair male ate nomina collation, ind 
Include all the heirs of the deviſee: and in Archer's caſe it 
was the word next which confiried it to one particular perſon, 
for without that word, it : would have been a ligen, and 
not a purchaſe. , 

The word his is the wa which makes the difficulty i in 
this caſe ; but I think that it may very properly be referred to 
Nicholas hiinſelf: Suppoſe Nicholas had bad ſeveral ſons ; 
if the eldeſt hid been made a purchaſer by this will, the other 
ſons could not have taxen; and there muſt be ſtronger words 
than theſe to control the words heirs-males and make them 
words of purchaſe. _ I therefore think this yy to be an 
eſtate-tail in Nicholas. 


Forteſcue Juſtice. I am clear! fl the ſame opinion: 54 
think the caſe of King v. Melling to be a much ſtronger 
caſe, becauſe of the * there given to make a jointure. 
The word heirs is certainly a word of limitation, unleſs there 
are other words which confine it to a particular perſon, as the 
words, next, eldeſt, &c. and without ſuch words added to it, 
it can never be a word of purchaſe : but it hath been held that 
the word. ue may be conſtrued either way. 1 

The word heir refers to Nicholas, and the word fac 
means fuch 'heir-male in ſacceſſion. 


In Archet's caſe the particular perſon Was s pointed out by 
the word next; and in Wild's caſe there is the word chil- 
dren, which could not be a Were of limitation, _ he _ 
Moor 124. 
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Reynolds and Probyn juſtices of the ſame opinion, and 
A was given for the defendant by the whole court. * 


Earle ver/; Hinton. In C. B. 
| Executor can- AN Facias was brought againſt the defendant 8 e- 


lead jud 
= ogy vet cutrix of her late huſband deceaſed, upon a judgm 


©»; "Io _ againſt her as executrix. To which ſhe pleaded in bar, 


. © which he might a judgment obtained againſt her teſtator for ſo much money, 


— 


have plead 0 in 290 that ſhe had not aſſets ultra, & c. To this the plaintiff 


the action. 

2 demurred. | 
| Raby ferjeant for the plaintiff inſiſted, that the defendant 
5 my ht have pleaded the judgment againſt the teftator, in bar 


e action brought againſt the defendant as executrix, and 
ſhe having neglected to do that, ſhall not be at liberty to 
plead it now to the ſcire fucia:; for her ſuffering judgment 
to go againſt her as executrix is an admiſſion of afſets. 3 Led. 
113, 114. Salk, 310. 

Eyre Chief Juſtice. It is a ſettled rule in law, that if a de- 
fendant has a matter proper for his defence, and he neglects 
to plead it in bar to the action at the time he may, he ſhall 
never take advantage of it after. If an executor hath 1004 
aſſets, and there are two creditors each for 1001, and both 
ſuc him for that ſum; the executor hath no way but to 

fer judgment to one, and plead it in bar to the other. 
And if he ſuffers judgment in both actions, he cannot plead 
the judgment of one againſt the ſeire factas of the other, but 

muſt pay both debts. If a tenant in tail upon a ſcire facias 
be returned tenant in fee, and ſuffers judgment by default; 
upon- an elegit, and ejectment brought he cannot give in evi- 
dence, or any ways defend himſelf by his tenancy in tail, be- 
cauſe he might Nas pleaded it in bar to the ſcire acins. 
2 Sid. 12. 1 Sid. 54. Hob. 283. Judgment-for the mat. 


( 733 ] Burrows ver/. Jemino. In Canc. 3 
A man tannot BILL of exchange was drawn upon the plaintiff at Leg- 
By —— ry horn, which he accepted : but by the law there, if a 


of a bill of ex- bill be accepted and the drawer fails, and the acceptor hath 
| _ road, not ſufficient effects of the drawer in his hands at the time of 
* Ae Den the acceptance, the acceptance becomes void. And this hap- 
e TN pening to be the plaintiff's caſe, in order to diſcharge himſelf 
dot, of this acceptance, he inſtituted a ſuit at Leghorn, and hie 
was thereupon vacated by a ſentence in that court. 

Aſterwards the plaintiff returned to England, and was ſued 

here at law upon this bill; and thereupon he exhibited his 

bill i in this court for an injundion and relief. 447.55 Pl 


3 Vide Fearne's Efay on Contingent Remainders and See Dei 
t OY 8 


$ 


t ob- 
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EKEing lord chancellor was clearly of opinion, that this cauſe 
was to be determined according to the local laws of the place 
where the bill was negotiated: and the plaintiff's acceptance 
of the bill having been vacated and declared void by a com- 
petent juriſdiction ;- he thought that ſentence was concluſive, 
and bound the court of Chancery here: and to this purpoſe 
he inſtanced the caſe of one Hutchinſon, which was in 

9 Car. 2. and is mentioned in Show. 6. where Hutchinſon 
—— killed a perſon in Spain, was there proſecuted, tried 
and acquitted of the murder; and afterwards returning to 
England, he was indicted again for the ſame murder here; 
to which indictment he pleaded the acquittal in Spain, in bar, 
5 the plea was allowed to be a good bar to any proceedings 

„ | 


And upon the attorney-general's inſiſting that the plaintiff 
might haye taken advantage of this matter upon a trial at 
law, and therefore not relievable in a court of equity; 


The chancellor declared, that if he was to try the cauſe at 
law, he would allow the plaintiff the benefit of this matter 
upon the trial. But as other judges might be of a different 
opinion, he would not put the plaintiff upon the difficulty and 
hazard of a trial. he ſaid he remembered a caſe which 
came before him in the Lord Mayor's court, when he was 
recorder of London; where a mariner ſued in the Admiralty 
court for his wages; and there being a ſentence againſt him 
there, he after wards brought his action in the Mayor's court 
for the ſame wages; and his lordſhip (as recorder) being 
doubtful whether he ſhould allow the defendant to give tlie 
ſentence in the Admiralty court in evidence upon non ae 
fit, aſked the opinion of chief juſtice Holt, who ſaid, that 
Whatever defeated the promiſe, might be given in evidence 
on non aſſumpfit, and that the ſentence in the Admiralty court 
would be good evidence. | F 


= 


And in this caſe a perpetual injunction was granted, to en- 
Join the defendant from ſuing upon this bill. I Canc. 22d 
of November 1726. A 4% * 


Dawkins ver /. Burridge. 


729 
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N action. was brought in the Common Pleas by bill Members of 


againſt the defendant, who was ſet forth in the plaintiff's 


arlia ment may 


| - b , s ſued in C. B. 
_ declaration to be a member of parliament, in this manner, by bül. C 


| 2 eodem def” habente privileg parliamenti; the plaintiff L. Raym. 144%, 


Had judgment by default, and the defendant now brought a 
| writ of error. | ih | 


And Mr. Reeve for the plaintiff in error took this excep- 


tion to it, that the act 12 & 13 W. 3. c. 3. gives na power 
22 00 


5 A 2 


L924 


x 


Amendment by 
adding continu- 
ances. 


L. Raym. 1441. 


7359 


, Salk, 420. 
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to the court of Common Pleas to proceed in ſuch caſes by 
Bill. The words of the ſtatute are, That members of the 
* Houſe of Commons may be proceeded againſt in his ma- 

0 jeſty's courts of King's Bench, Common Pleas and F x- 
« chequer, by ſummons and diſtreſs infinite, or hy original 
bill and ſummons, attachment and diſtreſs.“ And he in- 
ſiſted that the word hi, which is mentioned in the ſtatute, is 
not to be applied to the court of C. B. but only to his court 

for a- bill, being the proper and ufual proceſs of this court, 
and an original the proper proceſs of C. B. the ſtatute did 
not intend to alter the procels of the two courts and to con- 


found them ; but to apply to each its proper proceſs, and 


leave it in that reſpect, as it was before. 


But upon conſidering the words of the ſtatute, the court 


were all. of opinion, that the plaintiff might proceed againſt 


the defendant in the court of Common Pleas by bill, not- 


withſtanding it was not the uſual proceſs of that court: for 


the court obſerved, that there was a proviſo in the ſtatute, 


That it ſhould not extend ta give any juriſdiction to any 
* court to hold pleas in any real ar mixt action, in any 

* other manner than ſuch court might have done before the 
* making of this ſtatute ; which they ſaid implied, that in 
«© perſonal actions, ſuch as the preſent: was, the plaintiff 
„ might. by virtue of the firſt clauſe in the ſtatute, proceed 
either by bill or original,” Judgment affixmed. * _ 


- , Crokatt verſ. Jones. 


C TION upon the caſe upon a bill of exchange. The 

A defendant pleaded, that the bill was firſt exhibited 23d 
October, 12 Geo. quodque non aſſumpſit infra ſex annos ante 
exhibitionem bills, To which the plaintiff replied, that the 
action was firſt commenced 28th November, 11 Geo. and 
that the defendant promiſed within fix years before that : the 


defendant demurred. And ſerjeant Chapple pro def? inſiſt- 


ed, that it was not enough to ſay the action was firſt com: 
menced ſuch a day, without ſhewing the proceſs, and eon- 
tinuing it down, to the time of the declaration; and fo is 


. 


Strange contra cited Tho. Ext. 438. which is in the fame 


form as this. Byt the court would not allow. that as a ſuffi- 


cient authority, and Lutw. 256. was cited as a caſe in point. 


 Whereupon it was adjourned :' and at another day I moved 
to amend the replication, by ſetting out the latitat, and add- 


* 1 


„For the method of proceeditig againft members 'of parliament, vide | 
Crompton's Pragtice commone placed, vol. 2, p. 433. 


* * 


. 
a - 
: he 
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ing the continuances; and cited Winkworth v. Clarke, 
where were ſent for up after a writ of error, it appearing 
there (as it did in this caſe) that there were regular continu- 

ances, P. 4 Geo, and as to its being after a demurrer, I cited 
 Ruflel v. Martin and Thorpe, ante 583. 


Serjeant Chapple contra cited Hales b. Hales in C. B. Paſ. 


11 Geo. where they refuſed to let the plaintiff add continu- 
ances after a demurrer. Sed per Curiam. The aythorities of 
our own court warrant it, and therefore let the replication bo 
amended, on payment of coſts, _ l 


* 


And afterwards the pleadings being cloſed, it appeared, that There can baus 
the plaintiff declared upon two bills of exchange and ſeveral iſſue offered 


other promiſes : the defendant, as to the two firſt counts — 


upon the bills of exchange, pleads guod 49 non acereuit in- 


ra ſex annos, and as to the other counts nan afſſump/it- ge 
1 77 The plaintiff replies, that upon fuch os l. fed 
out a /atitat, which he continues down to the preſent decla- 
ration, and avers that the cauſe of action aroſe within fix 
years before the ſuing out the latitat. The defendant rejoins : 
proteſtando that there was no ſuch writ iſſued as ſet out by the 
plaintiff, for plea ſays, that after the fix years were expired, 
eee ſuch a day the plaintiff firſt ſued out a latitat, which 
e ſets forth, and that he appeared to it, and that the plain- 
tiff declared upon it as above; and traverſes that he appeared 
and put in bail to the writ mentioned in the replication; et 
hoc paratus eſt verificare. The plaintiff demurred, and ſhew- 
ed for cauſe, that this rejoinder is contrary to the record of 
the appearance, and is a negative pregnant. The defendant 
joined in demurrer. * U habt 


' Strange for the plaintiff argued, that the rejoinder was con- 


trary to the record; and this is not a denial of there being ſuch 


a record, but an offer to put in iſſue the effect of it. And the 
plaintiff could not take iſſue and carry it to a jury, to inquire 
which writ the appearance related to. The only iſſue the de- 
fendant could have taken was, whether the cauſe of action 
accrued within fix years before the teſte of the firſt latitat. 

Here is firſt a preteſtanda that there is no ſuch writ, and 
hen the trayerſe admits it, and offers ta try whether the de- 
an el appearance was upon that or another. 5 


Secand objection. If this were a matter iſſuable, yet there 


being a negative and an affirmative, the rejoinder is ill in the 
manner it is, for it ought ta have concluded to the country. 


Serjeant Chapple for the defendant did not offer to ſupport 
the rejoinder, but inſiſted that the replication was ill; for the 


plaipfiff ſhould have averred, that he actually ſued out and 
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| ited ſuch writ to avoid the ſtatute; but here he only 
"wg that the court awarded ſuch a writ; and then ſets fort 
the continuances upon it, which is not ſufficient. Thom. ys 
25t. Brownl. Red. 104.' Salk 420. 

Ihe plaintiff ſhould: likewiſe have ſhewn, that a bill of 
Middleſex was taken but precedent to the latitat, for that i is 
the foundation of a larttat, and ought always to iſſue firſt. 


- The court were of opinion that the rejoinder was ill, and 
that the-writ and continuances were fulfciently ſet forth. 


A Initat pre- Raymond C. J. at firſt doubted whether the plaintiff ought 
ge pi 4 ſtatute not to have ſhewn that à bill of Middleſex ifſued before the 
Vithour a bill 7atitat, becauſe the bill is the foundation of the latitat. But 
of-dfiddlcſex- * afterwards he agreed with the reſt of the court, that it was 


not neceſſary. Stiles 156. 1 Sid. 60. And judgment 
was oven for the plaintiff, : We ; 


TI P41 


Hilary Term e ] 
13 Georgii Regis. In B. R. 


Sir Robert Raymond, Ent. Ford Chief Juſtice. 
Sir John Forteſcue Aland, Kant. 
James Reynolds, Eſq. \ Aer 
Sir Edmund Probyn, Knt. 

Sir Philip Torte, Knt. Attorney-General. 
Charles Talbot, Eſq. Solicitor-General. 


NIL COTE" TIRES — — 
Dudley verſ. Nettlefold. 


ES ON a reference it was awarded, that the plaintiff ſhould Award ſupplied 
y the coſts ; and there being no body appointed to tax by rules | 

tonke 4 the court ſupplied it by ordering the maſter to do it, 

Strange pro W. 


White verſ. Holland et a“. 
PON debate it was held, that the rule for payment of Practice as to 


he 5. f 
51. for _ filing common bail, according to the ꝙ & 10 . . for not 


. Z. c. 25 38 ſhould be made abſolute on the firſt mo- bail. 
80 


tion, the — the ſtatute being, that the court ſhall in- 
mediately award judgment, whereon the plaintiff may take 
out execution. Strange pro guer. | 
| Stiles againſt Serjeant Mead. 7381 
E pleaded his privilege as a ſerjeant, with a writ annexed. e of ons 
But for want of an affidavit that he had buſineſs there, dun er 
and there only, the court ſet it aſide. aſide, 


Brownſmith ver ſ. Gilborne. 11 Canc. 


THE defendant had two daughters; and on the marriage No carrying 4 
of one of them to the plaintiffs brother, the defendant ment int) exe. 


entered into no Wee to give her any portion; but any cution, 
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told him, that as ſhe had only that and one daughter more; 
the eſtate would come between then. 


* Seven years after the marriage, the two daughters with the 
mother's conſent caſt lots for the eſtate, and an attorney was 
directed to prepare a ſettlement of what ſhould fall to each 
daughter, to be ſettled after the death of the mother, as to 
- this plaintiff's ſiſter-in-liw, upon her and her huſband for 
life, with remainder to his right heirs. The attorney through 
careleſſneſs omits to complete the ſettlement, either in the life 
of the wife or the huſband; and now the Shintif, as heir at 
law to his brother, brings bis bill to have the ſettlement com- 
pleted, inſiſting that the marriage being had in proſpect of the 
eſtate, ' this was not barely a voluritat᷑y n but was to 

be taken as in conſideration of marriage; | 


But King lotd chancellor diſmiſſed the bill with cots, fay- 
ing it was merely voluntary, .there being nothing in writing 
at the time of the = „ fo as to be an obligation within 
the ſtatute of frauds : e time of caſting lots; the mother 
was under no N 1 do it; it was a voluntary act: and 
there could be no caſe ſhewn, where a court of equity ever 
decreed the ſpecific execution of ſuch an agreement. Strange 
pro quer. | 


| Radley ver /. Rudge. 


A piece of tepee U PO N motion in arreſt. of judgment; it was held well 
Want jm trovers enough in trover to declare for a ** A * without 


fſaying how many yards it contained. 
[739] Dominus Rex verſi Sesbeard. 
Ioformation FORMATION againſt the defendant for challenging 
ended after a perſon to fight. The defendant pleaded in abatement, 


— that he was a ſurgeon, and not a gentlemen, as he was ſtiled 


1472. Paſch. g in the information; and upon debate, the court gave leave 


Sys ; Regina V+ to amend the information, upon payment of coſts, 


Malmſbury Miſtake of the name of Corporation amended aſter plea i in abatenient. 2 


Cheſman et ux werſ. Nainby. 
What bond in Exnon of a judgment! in C. B. in an action of debt u 


"| nn a bond entered into by the wife dum ſola : the e -K. 
| 18 go . YN 

"| Ld. Raym, crave oyer of the condition, which is ſet forth in hazc verba : 
1 1466. 7 00 Whereas the above-named Margery N POPs: at the 
| eh e 87 8 — — 
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ſpecial inſtance and requeſt of the aboye-bound Elizabeth 
Vicars, is to take her the faid Elizabeth Vicars for her 
hired ſervant, to attend in her ſhop, and to infpe& her 


ſtand by and aſſiſt her the ſaid Margery in her faid trade 


et 

bo 

<6 

#4 cuſtomers there; and to ſhew her goods; and further to 
= 

c and bulirieſs of a linen-draper; whereby it is preſumed the 

© 


« ſaid Elizabeth; if ſhe continues any length of time in the 
„ faid ſervice of the ſaid Margery, may become a perfect 


1 and knowing perſon in the ſaid trade and myſtery : ani 


4 whereas the ſaid Margery Nainby conſents to hire and 
4 take the ſaid Elizabeth Vicars upon and in conſideration 


* only upon the expreſs promiſe and agreement of the ſaid 


& Elizabeth, that ſhe the ſaid Elizabeth ſhall not nor will 
4c at any time after ſhe {hall have left the ſervice. of her the 
* ſaid Margery ſet up or exerciſe the trade or myſtery of a 
% linen-draper, either by herſelf or by any other perſon or 
« perſons in truſt for her uſe, either dire ly or indirectly, in 
« any ef, room or place within the ſpace of half a wile of 

the ſaid now dwelling houſe of the ſaid * Nainby, 


& ſituate in Drury-lane, or any other houſe that ſhe the ſaid 


« Margery Nainby, her executors or adminiſtrators ſhall 


c think proper to remove to, in order to carry on the ſaid 


& trade of a linen-draper; nor ſhall ſhe. the ſaid Elizabeth 


& within the ſame ſpace of half a mile, directly or indirectly, 
& be concerned in or aſſiſt or inſtruct any other perſon or 
& perſons in the managing and carrying on the ſaid trade, 
& under colour or pretence of being a ſervant to ſuch perſon 
&* or perſons, or under any other colour or pretence. whatſo- 
* ever: which ſaid expreſs promiſe and engagement, joined 
& with the good character and opinion that ſhe the ſaid 
* Margery hath in the integrity and honeſty of her the ſaid 


% Elizabeth, is the ſole conſideration aud inducement that 


* has obliged the ſaid Margery to take the ſaid Elizabeth into 
&« her ſervice for the ſpace of three years. Now the condition 
« of the above obligation is ſuch, that if the ſaid Elizabeth 
% Vicars ſhall act contrary to and in breach of the above 
«* recited promiſe and agreement, according to the true intent 
« and meaning 4 . or of any part thereof, that then 
« and in ſuch caſe, the ſaid Elizabeth Vicars, her executors 
* or adminiſtrators, ſhall thereupon pay or cauſe to be paid unto 

the ſaid Margery Nainby, her executors, adminiſtrators or 


6c 
<« aſſigns, the full and juſt ſum of one hundred pounds of good 


* and lawful Dar of Great Britain, without fraud or 
further delay, the faid ſum of one hundred pounds being the 
fgonſideration money which it is computed the ſaid Mar- 


9 
2 
* Aa 


. 
= 
5 * ” 
: 


7400 


Yo Nainby might reaſonably expect with an apprentice 
ehe faid d 


e ſaid trade; that then this obligation to be be void, 
Vor. II. 5B V otherwiſs 
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| us i other wiſe to be and remain in full force and virtue in law. 
LW _ - Quibus lectis they plead that the defendant Elizabeth entered 
| | into-the ſervice, and continued from the time of the bond to 
28 April 1724, that the plaintiff continued to live in Drury 
| lane to the bringing the action, and exerciſed her trade there, 
| | and that the defendant did not ſet up the trade, or inſtruct 
| any body, within the bounds mentioried in the condition. 
| To this the plaintiff replies, that the defendant Elizabeth 
took the other defendant to huſband, and did within half a 
| mile of the plaintif®s houſe in Drury- lane, inſtruct her 
| huſband in the trade; upon which they are at iſſue, and it 
is found for the · plaintiff, and on a writ of error in B. R. 
the general errors are aſſigned. ed 22h frotferabR 0 
Strange pro quer” in errore, argued,” that this is" x void 
bond, and conſequently the judgment giyen upot it for the 
laintiff is erroneous, and ought to be reverſed. I take the 
== aw to be fo fully ſettled upon this head of contracts in 
A win. 81. reſtraint of trade by the caſe of Mitchel v. Reynolds (which 
47 Was in this court, Hil. 11 Ann.) that I ſhall not attempt to 
| diſpute the authority of that caſe, or to revive the diftini oh 
which before was given into between a bond and à promiſe 
but taking the law to be, as it was ſettled by the ſeveral 
diſtinctions made uſe of in judgment of the court in that caſe, 
I ſhall only endeavour to ſhew, that the caſe at bar is widely 
different from the caſe of Mitchel v. Reynolds, and does not 
1 5 fall within the reaſoning upon which the bond in that caſe 
1 was ſupported, | 156 9 6150 Oo y NME vt 
4 In order to do this it will be neceſſary; to recite What the 
| condition of the bond was in that caſe. It recited that the 
defendant had aſſigned to the plaintiff a'leaſe for five years of 
wr a bakehouſe in Liquorpond-ſtreetin the pariſh of St, Andrew, 
[ . e ; if therefore the defendant did not exerciſe 119 
I 741 ] trade of a baker in that pariſh during the faid ffoe years, the 
__ 141] bond was to be void. And it was reſolved by ++ ee 
: ſolemn argument, that in all caſes of reſtraint of trade, where 
nothing more appears, the law preſumes it to be bad: and 
that in order to make it good, it muſt appear to be confined 
to a particular place, and upon a "conſideration movin 
from the obligee' to the bligor. And that all gen 
reſtraints are void, Whether by botid,” coyenant or promiſe, 
and though with à conſideration; and ſo ate alſo all parti- 
cular reſtraints where there is no conſideration: (an 8 fig: | 
Port this were cited 2 Cro, 596. 2 Bulft. 436: len 57. 
ro, Elia. $72.) So that taking this"cafe for la, in order 
to ſupport. this bend it muſt be Thewn, "that it is ups 
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god conſideration, and that the reſtraint is confined to a 
particular place. | 


Hut I hope to ſatisfy your lordſhip, that here does not 
appear to. be any conſideration to induce the obligor to part 
with his natural liberty: or if there ſhould be a conſideration, - 
that yet the reſtraint is general, and conſequently that the 


” 


bond is void upon that account. 


As to the conſideration, your lordſhip will obſerve, that in 
the caſe of Mitchell v. Reynolds it appeared there was an 
actual aſſignment of the leaſe before made: whereas here the 


conſideration is in noe the bond only ſays that the plaintiff 
is to take the defendant into her ſervice : here is nothing 
whereby the defendant can compel the plaintiff to do it: fo 
that upon the foot of this agreement the defendant is laid 


under a reſtraint, though ſhe is never received into the ſer- 


vice of the plaintiff, or gains that inſtruction in the trade, 
which is to be the conſideration for laying herſelf under this: 
reſtraint. _. | | 8 20 


Every conſideration Is either executed, or executory. In 


Carter 139. it is defined to be a meritorious cauſe, requir- 
ing a mutual recompenſe in fact or in law. Upon the face of 
the bond it appears not to be a conſideration executed; and 


that which I cannot compel the performance of can never 


be eſteemed an executory conſideration. Unleſs I can compel 


the party to perform the act, it is as no conſideration in 
the eye of the law, which will never ſuffer me to part with ſo 
valuable a privilege, and at the fame time ſtand to the 
courteſy of another, whether I ſhall have any thing for it or 
not; there ought at leaſt to have been a mutual covenant. 
But it will be objected, that this want of a conſideration 


executed upon the face of the bond is cured by the plea, 


which ſhews that the defendant did afterwards enter into the 
ſervice of the plaintiff, and continued there for ſome time. 
I admit the plea. to be fo, but that is not enough. This 
caſe muſt be taken as it ſtood at the time of executing the 
bond, and is not to be made better or worſe by matter ex 


pet . your lordſhip muſt determine upon the face of 
the bond, whether it be good in point of law or not; and as 
the defendant could not be received to aver againſt a con- 


ſideration if it had been recited, ſo neither can the plaintiff 


be received to ſupport her bond by any thing that does not 
appear in the inſtrument itſelf, Nay, if the plaintiff was to 
pray in aid of our plea, yet upon that it does not appear the 


whole conſideration is performed; for by the condition the 


* 


plaintiff was to inſtru her fer three years, and if it is taken 


buen the plea, it appears ſhe was not there o long., in Tit. 


22 


67 


| | 


-, perigrmance mult be ieee, bas ag 


as being a general reſtraints; The firſt part of the. 1 


he ſhall not exerciſe th e et 


#>-ltis) 1 5 Fr news are 1 E _— 


mo 


But whatever ber an! 
part vf the cafe, with A 105 eratlon, 
yet. apprehend ee upon angther Fro 


indeed only particular: eee is. Llp 


from letting up / the tradæ wi 
ling rr age the Dir eb _ 65 
Shut it is or an er. | boy 

cee Ne v, beste pere e 3 5 1 1 wh 

think proper to remove to: th ff it a cneral, e 
2 4 at the po e Pune to prevent the, . 

Neon Heng the 10 Fre "ade e ii any park Gs. 

ng 197 brig 


Ni hoc 9 ltr 45 
Phe reaſon Why particular meter, are eve 4 75 pectufe 
the publio is not concerned, fo as the party ext exerciſes 
the trade ſome where. But if it tends to preyent the. exerciſe 
ol ĩt any where, it ĩs not to be endured; becauſe the public 
loſes the benefit of the: partys labour, and the pa bitt 
js rendered an uſeleſs member, of the community. 
to put the caſe, that the defendant in order to comply with 
this band. ſhould take a houſe àtid ſettle herſelf at 5 
diſtance . from. the plaintiff, and get into buſineſs there; 
10 not be exceeding hard, that the plaintiff ſhould have 
it, in her power, malicipuſty to deprive her of this, by remov- F 
ing into het neighbourtood, 45 by tiaking a perſon in 


that nei r her Scccutor; for '{o' the Bond is, that 
8 ben mile of the habita- 


; leave 


"44 oY 


that be: "before e Nee er 

time to remove. Hod 2117 i biss ms { : : bnod eig Yo not 

| 8 difference betweet this fe and that|of Mitchell 
eynolds is, that was Confitzed to the fetring up the trade 

as 4 maſter, hut the defendant here is reſtrained even from 
ting ker Lyclihood ag a ſeryatit; In one the feſtraint was 

1 wt; Hog ok ih the other it is indefinite. Suppoſe the 
after leaving the "pkintiff's' ſervice, 'be 

79004 50 out as an apprentice to a nen draper in the plaintiff's 

eihbourhood (as the may againit her cbtiſent), ig t reafon- 
dle, that the act of the juſtices, which the 
nö e he f liable to die pe bend ? 80 


the ta of Mitchell v. Reynolds A 'wis urged for ahh 


| e that it was 


to 


= 
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to 6x u difadyantige on one ſide, without a benefit to the 
other ; for though it may be for my benefit, that one of the 
ſame trade ſhould not come and ſet up by me; yet it can be 
of no adyantage to one in London, to reſtrain another from 
exerciſing the fame trade in York; No this reſtraint is to 
operate even after it ceaſes to be any benefit to the plaintiff, 
_ forithe defendant cannot exerciſe the trade in Drury-lane 


though the plaintiff ſhould die or leave it off; for the words | 
about carrying, on the trade are confined to an ather houſe 


ſhe ſhall remove to in order to carry on the trade: but as to 
the houſe j fg e reſtraint / is to take place whether 
the plaintiff uſes the trade or not, or even though, * {ſhould 
not "much * as live! in that place. DA: 1 5 


+ Lhall add but à word more, and that i is as to * * 


to and verdict, The replication is, that ſhe inſtructed her 


huſpand within half a mile of the plaintiff's houſe in Drury- 
lane, and ſo is the verdict: but it does not ſay he carried on 
mg, trade within half a mile. The man might live many 
mi 2 175 and BA the wife might talk with him at the 
s door abdut the trade, and that would never be a 
pant 9 of the bond. And yet notwithſtanding the verdict, 
Bus. might be all that \ was done by the defendant's wife. 


Upon the whole, therefore, I muſt ſubmit, it, that here is 


no conſideration appearii Ir the face of this bond, ſo as 


to eſtabliſh it within the ogg of the caſe of Mitchell v. 


aynolds: that it is Meat within the reſolution of the 


e caſe, as being A; general reſtraint, even though there 
ſhould, be a conſideration: and therefore I pray that the judg- 
ment given below in favour of this bond may be reverſed. 


Whitaker ſerjrant rontru. The bond appears to have been 


taken at the requeſt of the obligor in ljeu of roof. which the 
lajntiff would otherwiſe have had with an apprentice. I do 
n yſelf qbliged to maintain every part of the condi- 


of this bud: Jam afraid if the breac had been affigned 


Bat the elſewhere, or upon the clauſe which ſpeaks of exe= 
gutors and adminiſfrattirs, it might be difficult to ſupport it: 
but what 1 rely upon: as an anſwer in this caſe is, that the 
condition is good as to that part whefeon the breach is 
aſſigned. This is nat a bond w eh ade void by ſtatute ; 

but if any ad it 18 void, it is is fo 2 edmmon 1 N we 


therefore acc onding.ta, e caſe ein Heb, $4: it is ſufficient to 
maintain the en I 0 breach, be a: 


which is good, * 1 7 


2 * 


the words N the plea, WHEL will therefore de well enough. 
h 2 
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Sed upon that it part 
As to the odjectioti to the eg We have 8 
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Er per Se Here is a plain and a reaſonable confider=> 
ation for ſo much ef the reſtraint as the breach extends to, 
which is no more than hat was determined to be good in 
the. caſe of Mitchel v. Reynolds. As to there heing no co- 
venant on the part of the plaintiff to inſtruct her, it is rea- 
ſonable to ſuppoſe there was another diſtinct bond; though 
if there was not, yet the bond being accepted by geb 
would be a good evidence of Denner H t 
The diſtinction out of Hob. 14; is certainly right. The 

ment 1s a very reaſonable "kg ; it is to give her the be- 

nefit of the trade, whenever ſhe will pay what ſhould 1 * 
been given with her ere e "The judgment of 

C. B. muſt be affirm et. 


23 E £929) on error in, parliament the AM 
Was affirmed. There we took it up upon the general reaſon 
of the lac, without regard to the caſe of Mitchel v. Rey- 
nolds. The twelve Judges. all attended, and were unanimous 
for wind 6 


11 Kan et al We 113 
bir, o Waftminſter, e rain Raymond C. 155 


A debt contrae- IN. trover by the aſſignees under 4 emp 


RN Albertus Burnaby, it appeared he was à bank 
eee 4 noary 1724 and the debt of the Petitioning . was: 2 
a commiſlion. note ated in September 17255! And the chief Juſtice was 

of opinion, it was a void commiſſion, the acts of a man after 
a act of bankruptcy being. void.” So the e . non- 
fuit. ene P 7 * n 


10 14 44 4 7 


f 745 ] melo Kellock ure. Robinſon,” 1 
N 4 Guildhall, coram Eyre, EF Je C. B F 


Where part of 12 an action by the indorſee of a promiſſory note e 
a note is receiv ¶L tlie indorſor, it appeared the plaintiff ar bad after the in 


: 4 
* 


ed of the draw- 


er, the indorſor dorſement received Part of the drawer of the note: and i It 


is not to be re- Wag held to be a taking upon Himſelf to gwe the Whole credit 
_ to for the tq the drawer of the note, 9 abſalately e he in- 
5 ane ee Fa {27 . 


"Mt AQ + 319609 7 pi 


Laſerre ve | hag | 5 - 


4 4 ig! JOU H 95 dem verſ Emily. 1] & 11 155% 
er 5 R OR of an award of execution againſt, PTY 


give bail on er- 2515 a5 1 of; error; and it was. objected by 
rar yet the 646-577 Car. 2. 6-86 has provi, x thay 
b 


+ A p 
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711 


bail (hall not be required of executors of adminiſtrators; and SOOT "OY take 


this being upon à judgment againſt an exccutor, the court 1. 


* 


had no power to take ſueh u reανοf¹]uiuẽ,˖j 
Sed per Lui THG "they Gul hot fed ire che 855 
fendant to gie baff; yet f he will ſubmit to . other 'de< 
fendants de; the court may take it, and it 5 
panties The. defendant in the action might for ſome 1 5 
advantage agree to give Vail on the writ of, error; but 
that as it will, here is a recogrizanice, Which is not bc 3 


therefore; the: 'ſeire:\farias i is proper, and the award ow. it | 


muſt be afhrmed; + ei 4 300 SOENOISIT r Rel nein 


A bbrocſt Zr Vd. ig wifh ee 5b 7½ oil 50 


Southwark. ectrtffig cf inf . 


Dominus 60% Inhabitantes St. [Thomas Pi 

NE Redd was ah ed tc t poor” s rate in ref; of 
O his bein ng 55 Ati 0 00 Wee 12 e he 
preached, ati 


confirmed. 1. Becauſe as a preacher he is no more charge- 
able as an occupier than any of his audience; it is not ſtated 
that he let out pews, ſo as to make: him a. perſon that occu- 
pies and reaps à profit from it. 2. If he was liable, yet it 


mult be expreſsly alledged, and the charging him in reſpect 


of bis being an aach ter is #0 uncer ir rn 
; ery” TOTDSI3V OCR ROT? verſ.. bn 9143. 10, 1% 
Dominus X ve habitantes de Portſmouth. 


PHD fe 


bind the 


L. Raym. 145% 


Preacher at 
meeting houſe 
not hable — 


HE to the ſeffions they .. diſcharged, poor's rates 
hirn and the order being brought up by certiorari, it was 


f 746 | 


IAG it was ſlated, * COU perſon was hired, by A Cap A ſervant be 


in, Who was quartered at 1 as a weekly ſer-, 
vant; and that he continued there forty days, and was 
muſtered as a F e and this being before the 
act 3 4 V. & M. c. 11. the .queſtign. was, Whether 
there ſhould bot Babe Beers hirmg for forty days an notice ? 


As to the notice it was held not to be neceffary, on the au- 
thoxity of GAO: Rex u. Warminſter, ante 470. And as 
to the retainer, it was held that it need not be for forty — 


bat. hg that. a, continuance forty days under any retainer was 
Raich i. B 


It appears he was muſtered as a ſoldier, and there can be no 
intendment either war 


Between the Pariſhes of Paulſbiiry and Wooden. | 


Urn FF 6d tobe 
that a man with his n 10. P20, i 


ut the court quaſhed the order, it was © 
— faid that he ſtaid as a ſervnnt fo days om the contrary 


3% 4 W. & M. 
needed not be 
hired for forty 
days. N 


__— 


chad 


tlement an the” 


aryl his death +aſteFiwhich e Teo? 907 copy. mother alter the | 


father's death. 


hold L. Raym. 1473+ ' 
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ing ground for 
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bankruptcy. 


_ fourteen years old with her, and it lived there many 


* time of their applying for the commiſſion 


| F Ht EA Ar Ti nm 13'G E O. 
hold of her own in Woodon, and carried the child. beirid 
years. 


And now it came to be a queſtion, Where the child was 
ſettled ? and the juſtices adjudge, that it gained no ſettlement 


with the mother, and therefore ſend it back to the father's 


ſettlement in Paulſbury, | * 

And upon conſideration the court quaſhed the order, ſay- 

my it had been adjudged to be ſettled with the mother, 
ich. 1 Geo. between the Pariſhes of St. George and St. 

Catharine, But ſaid if it had been res integra, they ſhould 

have doubted, whether a ſettlement gained under the head of 

on family, could be diveſted by a derivative one from the 
erior. e e UII PRE 1 | 


Swayne et ar ver /. Wallinger. 
| Ht Guildhall, coram Eyre C. 7. . 
A Commiſion of bankruptcy iſſued in 1726, and the debt 


of the petitioni e ee 
note in 1714. And the chief juſtice allowed it to be good, 
faying that though fix years were paſſed, he could not preſume 
it to be barred. Strange pro def. | 911 2 
— — — 


j 


In the caſe of Quantock and others, aſſignees of England, a bankrupt, 
againſt England, a ſpecial caſe wis reſerved for the opinion of the court; and 
the only queſtion was, Whether the petitioning creditors were not precluded 


h had incurred between the original cauſe of their debt and the 

5 A verdict had been found for 
the plaintiff, end it was Rated that the bankrupt appeared and was examined 
commiſſioners under the commiſkon, and was declared a bankrupt, 
though there was no evidence of any acknowledgment or new promiſe within 
the bx years. Mr. Mansfield argued for the plaintiffs, and cited the above caſe 
of Swayne and Wallinger. Mr. Impey contra for defendants, cited the ano- 
nymous caſe in 1 Salk, 278. but chiefly relied on Horſtey's caſe in 7 77 


' & from applying for the commiſſion of bankruptcy, by reaſon, of the ſix 


8 18s 


in the year 1728, and cited this caſe from Moſeley's Reports 87. (which boo 


lord Mansfield told him he ſhould not have quoted) but he alſo produced a 
y of the order from the regiſter's book. e E 
51 Mansfeld. The order in that caſe is general, * to ſuperſede the com · 
« miſſion upon the whole complaiut;“ no particular lere js me wn. 
It is ſettled, That the ſtatute of limitation does not deftroy the debt;“ it 
only takes away the remedy; The debtor may either take advantage of the 
Ratute of limitations, if the debt be older than the time limited for bringing 
the action; or he * waive this advantage; and, in honeſty, he ought not to 
defend bimſelf by ſuch a plea, And the ſlighteſt word of acknowledgment 
will take it out of the ſtatute. Here the debtor himſelf has not objected; he 
has fubmitted to the commiſſion, and been examined under it; therefore the 
jeQion does not now lie in the mouth of a third perſon. I don't think that 


4 Horſley's caſe is an authority, ina{much as no particular ground appears for 
the ſuperſeding of the commiſſion. But the caſe of Swayne and Wallinger i 


| lowed it to be good, ſaying, © he could not preſume it to be barred,” The 


in point; for though the promiſfory note, which was the debt of the petition- 
ing creditor, was of above fix years Rtancting, yet lord chief juſtice Eyre al- 


other 


\ 
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Wan faba, coram. Pengelly C. B, 


H "plain Veouptitah 3ciom of the P92 for fees due Fees to uſher of 
T to him as uſher of ts black was and dns a ver- — od reco- 
dict „Spare erg e ＋ nn ; ; 
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AN information was exhibited i in the name of the attorney Of what papers 
general, charging that, Mr. Ward ex1 Hens onerabilis to ee 1 
deliver to the duke of ucks 315 tun and one quarter of al - common law. 
lum ad certum diem jam praeteritam, did, with intent to L. Ram. 2461. 
defraud him thereof, forge an indorſement Gn the back of a 

certificate in the words. and figures following. Mr. John 

Ward, I hereby order you to charge 660 tuns and one 

«© quarter. of allum to my account; part of the quantity here 
10 mentioned in this certificate, and for your 2 doing this gat 
6 ſhall be your diſcharge. Buctingbam. April 30, 1706.” mores 
The 2 apo a publication of it knowin [ION 
it to be forged. Upon Not ded, it was tried a0 

the bar, and a verdict foun er the king in Eaſter Term 

12 Geo. The defendant abſconded till he laſt day of Mi. 

chaelmas Term, when he voluntarily came into court, and 

deſired to he bailed... but the Schurr Fuſed it, and ſo he was 

committed. ne e 0. 


And now in 4 Me Te 0 bis nel (Mr. F 
Mr. Ketolboy, a Feen Mr. Bootle, and Mr. Strange) 
took ſome obſectionis in trreft of Judgment, and what they 


| principally.celied upon were theſe 50 ts 817047103397 N 40 


1. That lis is not futh'a "paper, of which a forgery could 
be e at commôén law. This is laid as an offence at 
common law und Hawkins im his Pleas of the Crown, 182. 


ſays, that it wut be of” a thatter of record, or any other au- 


thentic matter of a pub püblic nature, as a deed or will: other 
writings e e as-forging the hand of an au- 


thority to receive rent, coluhtertelting a a in aher 


119 AY ew tr OTE 005; ty; A eng iS. x +. 


N r * Md reer Nr — 


iran 84 "hs" Wiltes, and Black do | 
ba _ Ne rp — * 9 qi ab 172 


Y and ſubmitting: to the 'camm being 
; nin as. the wth til uid (chough tho 5 | 
wit rake e an N 7 305 it as to put it out of the 
power of a third pron. to pe ung he 0 de he court therefore UBaDi- 
5 97 80 that t We 3 5 Burr, Re- 
To 2628, ide 555 d re 1 1 9 ae's Reports 70. 
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man's name, Ic. are (ſays he) m e puniſhable as 


cheats on the 33 H. g. c. 1. In Cre. «6 it is held nat 


actionable to, ſay, “ You have falſaly fo your father's 
te hand, and thereby falſely have Bus 7s your father's te- 
*© nants to pay their rent to you ;” beckals it would not be 


| forgery if he had done ſo. 1 Roll. Abr. 66. 


2. It does not appear he was chargeable to deliver the al- 


lum at the time he did the fact. Exiſtens onerabilis is at the 
time of the information, and then it wants one neceſſary in- 


be gredient to make it a forgery at common . 1 e 


that it be to ſomebody's damage. 


Mr. Attorney, Mr, Lee, Mr. Marſh, Mr. Pargherley, 
and Mr. Verney e contra argued, that this was a forgery 
at common law ; and that it was the higheſt reflection upon 
the law, to imagine there ever was a time wherein ſuch a fact 
as this was not puniſhable by the law of England. As to 
the paſſage in Hawkins, it is not warranted by the authori- 
ties quoted in the margin, and he has laid it down much too ; 
large. Sti. 12. is an indictment at common law for forging 
letters of credit to raiſe money, and nobody imagined it did 
not lie; and there it is not laid that he actual received 
money on it, which makes the caſe an anſwer to both ex- 
ceptions, s Med. 13 178 342: | Indictment for forging 
a bil! of lating, 2 $i Counterfeztirig: a protection 
from a member of Paid Salk. 406. Fil. 32. Car. 2. 
rot. 35. Rex v. Sheldon, for forging a bill of exchange. 
Ray 81. The like for forging a warrant'of attorney. Mich. 
6 Geo. Nex v. Ward (a brother of the defendant),” Indict- 
ment for forging a promiſſory note, and laid at common law; 
and never imagined it was not an offence; and the defendant - 
was convicted. 1 Sid. 71. 3 Leon. 170. is for forging the 
entry of a marriage. It could not be an indictment as 2 
cheat on the 33 H. 8. becauſe 1 _— be an actual 4b, 


Re! HAIR that fatute. : | ch 


— W 


5 — with: Jefign to mw the delivery ry, and defraud 4 the duke © 


which is ſufficient. But to take it as ſtrong ag poſlible, an 
-make exiſtens relate ta the time of the information, yet ſurely 


it will he a forge though done before the time was actually 
came in which ke was 12 deliver it. If à man is to paß 
money at a future day, ſhall his forging a releaſe before the 

cy, and keeping it by him, till the time comes to make = 
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bf it, be no erime ? If it imports a prejudice, it is a crime 
at common law. o. 619. Noy 99. 


To this it was replied by Mr. Ward's counſel, that no 
vaſe was cited where it was determined to be an offence at 
commor law; and the precedents cited paſſed ſub jent:s. 
That there was no reflection on the law, for this ever was 
puniſhable, though not as a forgery, but à cheat; they did 
hot ſay it was uo crime, but it was not this. That this was 
an obtaining within 33 H. 8. becauſe he obtains a right to 
keep that allum, which otherwiſe he would be obliged to de- 
liver to the duke. And the preamble of 5 Ez. c. 14. 
which takes notice of theſe offences, and calls them zotable 
ones, yet complains of the mild puniſhment that was in- 
flicted at common law, which is an argument they were not 
puniſhed as forgeries. 


Per Curiam. As thete is no judicial authority on either 


fide, we muſt take it up upon the reaſon of the thing. There 
is no reaſon why this ſhould not be puniſhed as a forgery, as 
well as if it was a deed ; the injury may be as great, or greater, 
for the value may be 100,000/7: in one caſe, and a deed per- 
haps affect only a fingle acre of land. The ſtatute 5 Eliz. 
ſhews this to be a crime, by uſing the word writings, in con- 


tradiſtinction to deeds. It cannot be proſecuted as a cheat at 


common law, without an actual prejudice, and that is an - 
taining on the 33 H. 8. The caſe cited out of Cys. is not 
law, and ſurely thoſe words are actionable. Regina v. Tra- 
vers was for forging an indorſement on an army debenture, and 

laid as at common law. The reaſon why we do not meet 
with ancient determinations is, becauſe perſonal credit was 
formerly ſmall, and theſe writings not made uſe of. It is not 
neceſſary to ſhew an actual prejudice, a paſſibility is enough; 
and here it appears, there would have been one, if the for- 

gery had ſtood. Judicium pro rege. | 
Afterwards he was ſentenced to ſtand in the pillory before 
Weſtminſter-hall gate (which he did), to pay 5oo!. and find 
2 * ſeven years, and commitment till all was per- 
0 rm 5 | | 


Dominus Rex verſ, Robertum Mann. In Scaccario. 


Uros Oftober 7 Geo. Mr. baron Price granted his flat 
for an extent againſt Danjel Noreott and Joſeph Nor- 
cott, whereupon an extent was taken out into London, 7%. 
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6 July anno 6 Geo. which was the laſt day of the Trinity 
Term preceding, and it was ſubſcribed at the bottom of the 
writ fa per warrant” baren Price, dat? | 5 die Oe anno 7 


regni Regis. Upon this extent an inquiſition is taken, and 


ſeveral goods and debts are found: and then the defendant 
Mann comes in and claims property inthedebts and effects; and 
to make it out he firſt prays oyer of the bond entered into by 
the Norcotts to the crown, which appears by the condition 
to be a ſecurity for Jeay and Dowſe as receivers general of the 
county of Huntington. Then he prays oyer of the extent 
and the fat, quibus lectis he pleads, that by the courſe of 
the Exchequer theſe writs have time out of mind iſſued out 
of term by virtue of a baron's. fat, and not otherwiſe ; that 
the fiat in this caſe was granted 5 October, and not before, 
and that the writ of extent in rei veritate iſſued the ſaid 5 O- 
tober, and not before. That the ſeveral perſons named in 


the inquiſition to be debtors to the Norcotts were ſo indebted 


long before the extent, and at the time of the a& of bank- 
Tuptcy after mentioned; and that the Norcotts before and at 
the time of the the ſaid bankruptcy were poſſeſſed of the ef- 
feats found by the inquiſition, and being ſo poſſeſſed of thoſe 
debts and effects, and the Norcotts having for ſeveral years 
been goldſmiths and partners, they became indebted to the 
defendant Mann and others in 500. and 3 October 7 Gee. 
withdrew from their houſe for fear of being arreſted 'h juſt 
debts, and with intent to defraud their creditors, and 

committed an act of bankruptcy. That upon the ſame 3 Octo- 
ber a petition was exhibited by the creditors, and a commiſ- 
fion of bankruptcy iſſued againſt the Norcotts, tee, 3 Oe- 
tober, anno 7 Geo. upon which the commiſſioners met the 


next day, and found them to be bankrupts; and that they 


being poſſeſſed of the effects and intitled to the debts men- 
tioned in the inquiſition, the commiſſioners the ſame 4 Octo- 
ber aſſigned to the defendant all the goods, chattels, debts 


and effects of the Noreotts, in truſt for himſelf and the 


other creditors, by virtue whereof the defendant was poſſeſſed, 


and ſo continued till the ſheriff ſeiſed on the extent: and 


then traverſes, that at the time of the inquiſition the perſons 
therein named were debtors to the Norcotts, or that the 
Norcotts were intitled to the goods mentioned in the inquiſi- 
tion, wherefore he prays an amoveas manus. To this plea 
the attorney-general demurs, and ſhews for ' cauſe, that the 


defendant ought not to have had oyer of the fat, and that 
the traverſe is double; and the defendant joins in demurret. 


| Bootle pro rege argued, that this was an ill plea Both in 
and ſubſtance z and as to the form, 


1. That 
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1. That che traverſe was immaterial, the former matter ſet 
forth in the plea oonfeſſing and avoiding the crown's title, up- 
on any part of - which matter the crown might take iſſue. Dy. 
366. Mo. 551. Or if a traverſe was neceſſary, yet the firſt 
traverſe covers the whole, and there was no occaſion for the 
ſecond. i 48. 891 Fi a 


* The fat is not material, and it 11 the 4 
vughit not to have er of. 7 E. 4.18. 20 E. 4. 8. 10 H. 
7. 18. +a 


3. It is improper, to plead that a writ iflued at a time 
which is contrary to what the writ itſelf imports. 1 Sid. 
271. The fiat is only to control the clerks, but has no ope- 
ration as to the e of the writ: the emanation of it is the 
act of the court, and not of a ſingle baron; and if a writ iſ- 
ſued; without any fiat, yet it would fall within the rule; fiers 
nom debet, fuctum valet ; like the caſe of an execution where- 
on the ſheriff breaks open doors, the execution is well exe- 


cuted, though the ſheriff, has done more than he can war⸗ 


Fant, 
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As to the ſubſtance of the plea, I do inſiſt that the court 


may antedate an extent, and this extent bearing teſte b July, 


will bind the goods from that time, 8 Co. 171. and then it 
over-reaches the bankruptcy and aflignment. This is no 
more than what is done every day in the caſe of the ſubject, 
who takes out an execution #e/fe the laſt day of the preceding 
term; and which had the ſame effect at common law, to bind 
the goods from the tee, as the execution of the crown has 
now. The king's prerogative is ab origine legis, Godb. 250. 
and he might take the body of his debtor, though the ſubje& 
could not, till.the writ of capras ad ſatisfaciendum was given by 
ſtatute. He might break open a houſe on his execution, which 
could not be done upon an execution at the ſuit of a ſubject. 
5 Co. 91. Sir T. Jones 234. He might grant a protection 
againſt any ſubject's demands upon the king's debtor, till the 
debt of the crown was ſatisfied. F. N. B. 28. Regi/t. 281. 
And if in this caſe he might have granted the Norcotts a 
protection, the other creditors are not in a worſe condition 
upon this extent. The court of Exchequer is a court of re- 
venue, and muſt iſſue ſuch proceſs, and of ſuch zefte, as the 
nature of the caſe. requires. 41 E. 3. Fitzh. Ex. 38. Dy. 
197. 45 E. 3. Fitzb. Decies tantum 12 Godb, 290. In 
Dy. 65. an extent came before a liberate, and the ſheriff w 
directed to prefer the king. Before the ſtatute of frauds an 
Perjuries the ſubject had the ſame right, which the crown {as 
der being bouud by the ſatuto of frauds) xetains to this day, 
go ' 4 yy. . ' 9 7. 
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Cro. El. 174. 1 Leon. 304. Cro. El. 440. Mon 21. 873. and 
ſhould over. reach any tale, though for a valuable conſideration 
188. 1 Leon. 245. Trin. 11 V. 3. B. R. Oats v. Dr. 
Woodward. Trin. 9. V. 3. B. R. Pennoir v. Brace. Are 
not the inconveniencies in thoſe caſes as great as in this ? _ 


But if it ſhould be doubted, whether this writ could be 
thus iſſued at common law ; yet I apprehend that by the ſta- 
tute 33 H. 8. c. 39. 5555 8. 25. the court have this power. 
It is Toft to them, to iſſue proceſs for the king's debt accord- 
ing to their difcretion ; the words after giving inſtances, are 
or otherwiſe at their diſcretion. This is a cafe wherein to 
exerciſe that diſcretion ; it appeats the crown is to be over- 
reached by theſe haſty proceedings upon the commiſſion, 
which will have this conſequence, to ſweep away the ef- 
fects, and totally exclude the king, who cannot come in 
and prove his debt upon the commiſſion; and the only 
fence we had againſt thoſe quick proceedings was by teſting 
our writ backward. A debtor might be protected for two years, 
Regi. 281. we only carry it back for three months. In Hardy. 
125. à diem clauſit extremum was made teſte the laſt day of 
the precedent term, and held right ; and in July 1712, Re- 
gina v. Ellins et Farringdon, an extent was ordered to be 
made out ze/te 8 November 1711. | 
- This, in its nature, is a caſe of great conſequence to the 
crown, and will, in many inſtances, be of dangerous tendency, 
if the crown cannot have the liberty of fencing againſt theſe 
expeditious proceedings upon commiſſions, which are taken 
out without notice, by making the proceſs in ſuch a manner 
as ſhall ſecure the debt of the crown. Therefore the plex 
being ill, both in form and ſubſtance, I pray judgment for 
the king, | | 7 
Strange contra. It is truly ſaid, that this is a matter which 
very much concerns the crown in point of revenue, and that 
your lordſhip will at all times, and upon all occaſions, take 


particular care of the prerogative : but I may be admitted at 


the ſame time to obſerve, that this is a caſe too, wherein the 


property of all the ſubjects of England is very highly affected; 


for if the practice, which is now contended for, be allowed 
to prevail, no man can be ſafe in tranſacting with another, 


who has any thing to do wittr tie money of the crown. 
The cafe has been fairly opened by Mr. Bootle as it ſtands 

upon the record; and as to the objection, that we are improper 

to take advantage of the antedating the extent, upon a plea, 


as averring againſt the record, which imports it to have iſſued 
on the 6th of July, I muſt'own I am, à little n 
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find that matter ſo ſtrongly inſiſted upon, after what has al- 
ready paſſed in this cauſe. It is in the memory of every body 
Who attends this court, how much we preſſed to have this 
writ ſuperſeded, as a writ that had irregularly iſſued; and we 
then offered the diſtinction between an erroneous, and an ir- 
regular proceeding, that one might be taken advantage of by 
writ of error, or by plea, and that the other (which depended 
upon the practice of the court) was proper to be redreſſed 
by motion; but the court being of opinion, that we might 
have advantage of this matter upon a plea, we acquieſced; 
and having now pleaded in conſequence of that opinion, it is 
very extraordinary to ſee how the argument is turned upon 
us by the other ſide: when we moved on the irregularity, we 
were told by them it was a matter we might have advantage 
of by plea ; and now we have pleaded it, they object againſt 


m a 


it for that reaſon. 


In Lutw. 322. 1 Lev. 173. 1 Sid. 273. there are in- 
ſtances of theſe averments, tliat writs did not iſſue till a day 
ſubſequent to the tee: I cannot ſay the judgment of the 
court is either way upon thoſe caſes, hut ſince in this caſe 
the court have already given their opinion, that this was 
matter pleadable, I do not think myſelf any otherwiſe con- 
cerned to anſwer this objection. 5 | | | 


If 1 rightly apprehend the deſign of the oourt in refuſing 


to relieve us upon a motion, it was in order for the moſt ſo- 
lemn determination of a point of this prodigious conſequence j 
and ſince this was a method not invented by us, but preſcribed 
by the court, in order to bring that point before them in 
judgment, I little expected to hear a matter of form inſiſted 
on, when I apprehended we ſhould be confined to the merits 
of the queſtion; and as it was brought before the court upon 
record with that gnly view, we muſt rely upon the juſtice of 
the court, that we ſhall ſuffer no prejudice by the putting 
this queſtion into one or other 9 . of determination. 


Taking it therefore for granted, that we are properly be- 
fore the court upon this plea, I ſhall beg leave to obſerve, that 
Mr. attorney having demurred te the plea, has thereby ad- 
mitted all the facts contained in our plea, (viz.) that in re- 
ally the extent did not iſſue tiil 5 October, before which there 
had been a regular commiſſion of — and aſſignment: 
and that this is a bar to the extent appears from Capel's caſe, 
2 Show. 480. where a prior commiſſion of bankruptcy and 
aſſignment was held a good plea ta an extent. 80 2 Roll. 
Abr. 158. G. 2. where a ſubject extended lands and goods, 
and after ſeizure, but before a /iberate, there came a prero- 


execution, 


give writ, which had place, becauſe there was not an actual 
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execution of the liberate, as there was not likewiſe in the caſe 
cited out of Dyer; but in that caſe it is not pretended it 
would have avoided the ſubject's extent, in caſe there had 
been a complete execution. | | 
That theſe writs iſſue teſted in vacation, is a fact nobody 
will deny: your lordſhip's records aford a thouſand inſtances 
of that nature, and none of them bear tete before the fiat, 
except in one inſtance, which I ſhall account for by and by: 
that in Capel's caſe was fee 24th December, which muſt 
neceſſarily be out of term. en ee 
But then it is objected, that the ſubject's execution bears 
teſte the laſt day of the preceding term, and that at common 
hw the goods were bound from that time ; And why then, 
y they, ſhould the crown be in a worſe condition than the 
ject, eſpecially fince it muſt be admitted, that the crown 
is not bound by the ſtatute of frauds and perjuries ? 
To this I anſwer, that there is a very material difference 
between the caſe of the crown and that of the ſubject ; the 
ſubjeR, it is true, has his writ ze/fe the laſt day of the preceding 
term, becauſe he has run through the pa” courſe of a ju- 
dicial proceeding, and his cauſe was ripe for execution at that 


* 


time, and he tan have no proceſs teſte out of term; whereas 


the king by his prerogative may have' execution awarded out of 
Tm, and that in the firſt inſtance : and if he has an imme- 
— 2 —— that award, he is not in a worſe condis 
tion than the ſubject ; nay he is in a much better, for the 
ſubject may ſtay till the next term, if his cauſe was not ripe 
And this differs it from the caſe of a certiorari made out 
Jn a vacation fee the laſt day of the preceding term, where 
there is a neceſſity to tee it in term time, it not being a pre- 
Yative. writ; and beſides, it is of no conſequence iti the 
cafe of a certiorari,” which removes all orders, though after 
the %%, fo as they be before the return. ee Et 
And I take the true reaſon why this is not provided againſt 
by the ſtatute of frauds is, that it was not a practice ſo much 
as thought of at that time, it was certainly a caſe within equal 
miſchief. No doubt but there have been many occaſions to 
antedate extents before this; and the never doing it till row 
is, according to Littleton, a ſtrong argument againſt the le- 
pality of doing it all.” Capel's caſe cited before was 2 Fac." 2. 
even then there was no thought that it might have been 
tefted backwards ſo as to over-reach the aſſignment, though 
every body knows matters of prerogative went very high at 
that time, Nin v\ 7 | be} * | + 1178- Ds 
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And as this is a novelty in law and practice, I beg leave, in 
the. next place, o conſider a little what will be the conſe- 
quence of it. The goods, without queſtion will, in the caſe 
of the crown, be bound from the award of execution, ac- 
cording to ſir Gerard Fleetwood's {caſe; 8 Co. 177. Now 
the award of execution is, in point of time, the tee of the 
writ ;; ſo that all tranſactions by the bankrupts, all ſales boza 
fide for a valuable confideration, and all payments by them 
made in the way of trade, between 6 July and 3 October, will 
be ayoided ; which will introduce great confulion. 


the law the King's execution relates, as to land, from 
the date of the bond given to the king, and 4s to goods, 
from the award of execution; but by this means it may be 
made to relate to a time precedent even to the being in debt; 
for a debt may be contracted in vacation, arid the execution, 
accorditig to tins new practice, ſhall iſſue before any debt. The 
proceſs muſt be awarded for the debt, and muſt recite the 
bond entered into to the crown: in chis caſe, indeed, it was 
four days old at the tee of the writ; but what an abſurdity 
will it be, if it ſhould happen to bear date after the term ? 
which may be the caſe. It has been thought à little hard to 
make it relate, as to lands, to the date of the bond; which 
could not appear to a purchaſer: but it will be much harder, 
it be ſuffered to relate to a time before the being in debt. 


The practice of; every court is the law of that court; and 
it has —.— ſo ſtrictly r to, that in the caſe of Bewdley 
a practice of ſeven years only was allowed to prevail ""_ 
the expreſs words of an act of parliament. Rt pe 


I would ſcherefore; in the next place, conſider this writ 
upon tlie practice, and the 33 Heu. 8. c. 39. & 35. That 
act ſays, That the king's proceſs ſhall be prifeived, ind 
& he ſhall' firſt, have execution, ſ always that the #ing's ſaid 
6 ſuit he taten and commenced, or proceſt awarded for the 
< ſaid debt at the ſuit of the king, before nb given for 
f & the ſaid ochef perſon. 


pom this act; I take it ne fait ntuſt be laid to be thei 
taken and commenced, when the firſt ſtep is made towards 
Proceeding to execution. The firſt ſtep to be taken is to pro- 
cure-the.fat'of a baron, and/then it is that in fact the pro- 
ceſs is aNarded; ſo that upon the foot of the act of parlia- 
ment, this was not a ſuit taken or commenced, or a proceſs 
awarded, till the aſſignment of the defendant had taken place. 
It is ſaĩd that the court has a diſcretionary power by the ſta- 
tute of 33 Hex..8. but that is only to act according to law ; 


the ſtatute does not leave ãt to your lordfhip's diſcretion to act 


bc Var. II. 5D contrary 
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to law, which is what is contended for by the other 

ſide. This court will take notice of its own. practice, and 

therefore ſince it appears upon the record, that there was no 

fat till th October, you will take notice, that ſuch a writ as 

- this could not iſſue according to the courſe of the court: and 

then, whether we can be admitted to ſay, that in fact it iſſued 

at a day ſubſequent to the tee, will not be material; ſince 
it appears to the court to be ſo without our averment. 


I did mention before, that there had been one inſtance of 

ae ng an extent, and that was the caſe of the Attorney- 

eneral v. Quaſh in 17 There the fat was the 24th 

| ebruary, and the writ „ upon it was tete the laſt 

36 ] day of the preceding term, which was the 12th. — 

and after great conſideration. and ſearch of precedents, that 

writ was ſet aſide, upon account of the novelty and conſe- 

quences of ſuch a practice. So that, as to precedents, your 

lordſhip will conſider how the caſe ſtands. Here is a; new 

ſort, of writ taken out, and the only inſtance of ſuch a Writ is 

40 inſtande wherein it was ſet aſide; they who would intro- 

uce this practice are to juſtify it by precedents; ;,;and; we ſay 

there are none on that ſide, but that every extent which bears 
teſte in vacation is a, ſtrong precedent, in our fayour ; ſinoe ij 
it might have been teſted in the precedent term, it is impoſ- 
big to, think ſo great an adyantage would not have been 

n. 

| 5 7 As to the precedents cited by Mr. Bootle, that'of! a diem 
| "a clauſit extremum is nothing to the purpole, for there was a 

= neceſſity to tee it in term, it not being a prerogative writ ; 
| | and as to the caſe of the Queen v. Ellins, that was no more 
| than ordering a ne writ.to, be made out of the fame teſte and 
1 return of a former that had been. tot, r be thee. 
il was 2 regplar þ . > ; 
if If this be a prerogative, Mis, like. all . ls el 
5 15 by ufage, and yet there is-no pretence of ulage to ſupport. it: 
1 5 by charts, riot to run upon 
the ſubject, niſi per legem terre, let. themꝭ ſtaus the l 


il | Irs! 2 which this. extrapedingry pomding: is o de. | 


And as to. the argument ain from . 
that the king has other prerogatives, which may be as incon- 
venient to the ſubject as this, and therefore why:thould he 
not haye this. 3 ſurely that is the moſt abſurd: way of reaſon- 
ing in the world: we are upon a ſingle queſtion, Whether he 
has this prerogative or not? and if it cannot be ſhemn he 
has, it is to no purpoſe to talk of Potectiaus ene 
1 which are not 1 | __ 
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There having been ſo great an alteration in this court ſince 
the time of the motion, it may not be improper to mention 
what ſeemed to be the opinion of the court as to the merits 
of this queſtion. Lord chief baron Bury, and Mountague, 
were both of opinion the writ was illegal, and would have 
ſuperſeded it; Mr. baron Price and Mr. baron Page indeed 
were for having it pleaded: but I did not obſerve that the 
opinion of either of them was, that the writ was right. 


Your lordſhip will conſider this extent upon the foot it 
ſtood on 6th July, when the bond was but. four days old 
and if at that time there was no ground for this.proceeding, 
it is not to be ſupported by matter ex pot facto, by a mere 
relation and fiction of law, which ought to diveſt no right 


that has been once legally veſted. For this purpoſe I beg 


. 7571 


leave to mention a caſe that was in B. R. Trin. 4 Geo. Ante 97. 


Waring v. Dewberry: there a landlord, who had rent due 
to him, died inteſtate; after which the plaintiff in the action 
ſued out execution againſt the defendant, who was the tenant, 
and levied the debt upon it. After this, adminiſtration was 
committed to J. S. who thereupon came into court, and 
moved for a rule on the ſheriff to pay him a year's rent out 
of the money levied, purſuant to 8 2 c. 17. urging, that 
though he was not adminiſtrator at the time of ſerving the 
execution, yet as ſoon as the adminiſtration was committed, 
it had relation to the death of. the inteſtate, and he migh 
bring trover for goods taken between the death of the inteſ- 
tate and the commiſſion of adminiſtration. But the court 
held, that relations, which are but fictions of law, ſhould 
never diveſt any right legally veſted in another, _ between 
the death of the inteſtate and the commiſſion of adminiſtra- 
tion; and that the plaintiff in the action having duly ſerved 
his execution, before the adminiſtrator had a right to 2 
his rent, it was not reaſonable the plaintiff ſhould be defeate 
by any relation whatſoever: they did not in that caſe deny 
the authorities which give the adminiſtrator trover by relation, 
but went upon a diſtinction that will govern this caſe, between 
relations that are to defeat lawful acts, and ſuch as are to 


x 


puniſh thoſe which are unlawful. | 
Ap obje&ion was taken, (and indeed it is mentioned inthe 
demurrer) that e ſhould not have had cher of the fat; but 
your lordſhip caſts your eye upon the writ itſelf, you will 
d that is indorſed upon it, and made part of the record, 


and appears in their ſetting out the extent; in the common 


caſe it 1s marked at the bottom of the writ, but they were ſo 
{enſible of the abſurdity of a fiat in October for à writ that 
| | 3 


icular inſtance they have de- 
152 inſtance they Ws Of: 
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viated from the common form, and have un nn 
it upon the back of the writ. 


The traverſe is objected to; but ſurely at is very pro- 
per, and the crown may take iffue either on the inducement 
or the trayerſe ; it was neceſſary to put the matter of the 
bankruptcy and the aſſignment in iſſue; and as we plead to 

the inquiſition, we muſt traverſe that which i is the point of it : 
and it is not a double traverſe, but two diftin& matters ; the 
firſt covers the debts, and the ſecond the effects found by the 
inqu'iſition. | 


Upon the whole therefore, it is certain that ths majeſty has 


many great and valuable prerogatives ; and may he long live 


to enjoy them in their full extent. Our own experience of 
the happineſs of his government may aſſure us, that he de- 
fires only to make the law of the land the meaſure of his ac- 
tions: and it is ſome pleaſure to obſerve, that this ſingle 
attempt to ſtretch the prerogative beyond its due bounds, pro- 
ceeds only from a private difpute between two co-obligors in 
the ſame bond to the crown, and wherein it was neceſſary to 
make uſe of his majefty's name, though he is not at all con- 
cerned in point of intereſt. 'It is one article of the bill of 
rights, that the late king had, under pretence of prerogative, 
tevied money on his ſubjects in other manner than was war- 
ranted by the laws of the land; and yet it does not appear 
that this practice now ſet up was attempted even in that reign : 
and we live in times ſo much happier than thoſe, that it will 
be ſufficient to confute this doctrine, if we only ſhew (as I 
have done already) that it is an unprecedented attempt to 
ſtretch the prerogative of the crown to the ſubverſion of the 
liberty and property of the ſubject. 


Pengelly « g. B. This is a matter of very great conſequence 
to the revenue, to the method of proceeding, and to the ſub- 
jet. I take it to be our duty on all theſe conſiderations, to 
maintain the prerogatives of the crown, but not to raiſe any 
new ones ; every prerogative that is not affected by the inter- 
eee of an act of parliament, muſt depend upon preſcrip- 

on only, and we muſt have the fame evidencę of a preroga= 
tive that we have of all other preſcriptions. | 


I ſhould have thought this à matter far more proper to be 
erp; upon a motion than by ſpecial pleading ; for, as 
as been obſerved, this is more a matter of irregularity than, 
error; and I a prehend it never was the intent of the court to 


eprive the defendant of any legal benefit, by putting hi 


dun this method; if therefore. this is improper for a plea, 1 
mall be of opinion ſtill to turn it into a motion again, and ſet 


9; the extent as irregularly iff fad ny | 
| 9 85 As 
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As to the oyer of the fiat, that cannot be had : but then it 


being ſet out in the very writ, it is before us, and we muſt 
take notice of it. 


I am afraid we ſhall be under.great difficulty how to do the 
defendant juſtice upon this record : we cannot give judgment 
for him, unleſs he makes out a title, which if the matter 
pleaded be improper for a plea, he can never do, 


I think the traverſes are not double; and being a plea to 
the title of the crown, which the defendant was bound to an- 
ſwer, it was proper to add the traverſe, which is for the be- 
nefit of the crown, by giving them an opportunity of taking . 
iſſue on the traverſe, or any part of the title before ſet forth : 
this is the uſual way -* "leading upon outlawries. 5 


As to the principal queſtion, Whether this extent can be 
antedated or not? I muſt obſerve, that they iſſue from the 
equity ſide of the court, which is always open: if the uſage 
has been to have a 25 and teſte the writ the day the fiat is 
granted; I ſhould think the fat was in the nature of an award 
of the court, which formerly fat longer than it does now : 
and now when it is not ſitting, a fiat is to be had at a baron” 5 
chamber, and that is an evidence that the writ and fiat ought 
to tally with one another. 


I think the uſage muſt determine in this caſe. There i is 
no inſtance of antedating, where it has been allowed ; for as 
to the caſe cited by Mr. Bootle, that was only the continu- 
ance of a writ that had regularly iſſued. On the other fide, 
there is the conſideration that ſuch a thing was never attempt- 
ed before, and there is Quaſh's caſe, which is a judicial au- 
thority : that was in a manner given up at the bar by fir Ed- 
ward Northey, who was the attorney-general, and who was 
known to be enough tenacious of the rights of the crown 
and the court in their judgment treated the extent as a writ 
that had iſſued without any fiat or authority, 


If this be a novelty, it is not to be ſupported ; at preſent it 
ſeems to me to be ſo, but it is proper to be farther conſidered, 


Baron Hale. Tf this is to go againſt the defendant upon a 
point of pleading, it would be exceeding bard : but rather 
than ſo, I think the court is bound in honour to interpoſe, 
and turn it again into a motion. I think this is a very ex- 
travagant attempt, and have wandered ever ſince J heard of i it, 
upon what foundation it could be ſupported. I da not now 
find any thing offered to that purpoſe, and think there is no 
ſuch prerogative as has been exerciſed in this caſe. The crown 
Is $ in 3 NV good condition * having this extent as their firſt 

pro- 
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proceſs g it is hand enough upon the ſubject, and we ofight 
ET Bot to enlarge the prerogative. ..,. v . 
| Baron Carter. No ſuch writ can regularly ſue before a 
Kor, which ought to be che diection in jour the tee. It 
1 impoſſible to fore ſee the ill conſequence of allowing thoſe 
writs. to be antedated; and it is conſiderable, that in all the 
LIK > 8 ? "= this 2 ſat; it never was attempted before. F 
I 7600 | gf £9 COM Com Sane his, is much properer for a motion 
an a plea; it can never be determined, according 
; 8 ob] upon the WE RE: The 16% is matter of record, an 
Fer! bi think we are obliged to take it to have iſſued at the time of 
ren the 29/e,, and there can be no averment againſt it. 

As to the ſtatute 3 3H. 8. I think that does not leave it 
to our diſeretion to ts the courſe ahd nature of proceedings, 
dt to do & tfüng that was never done before, and may have 

bg uch miſchievous r Curiam, viterjus con- 
5 | Wr des 
Afterwards n Tunit Term sein W. Wa to o ſet 
aſide the extents upon ths point of 5 5 ; and Mr. at- 
PRE) « Foulented, ſo nothing further was done upon 
adings, 15 
And Trin. 2 Geo. 2. Rex v. Vandlerplank, another of the 
„ attended the event of this, was alſo 
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TY, 
HE mariners 2. in the PRINT Ke wages ; and Wbere a deed . 
a deed is pleaded to have been made at land, whereby _— or Hog | 
the mariners agree to ſubje& themſelves to the loſs of their — may 
wages on particular: cireumſtances; and it being replied there. whether it * 
to, that the deed was obtamed by fraud and n 
itis {> Geclaretl below, a ande heren for the wages 


It was then moved for a prohibition, becauſe the Kids 5 

rag, has no original juriſdiction for wagesg but it is connived ! -\- | 
the eaſe of the mariners; who may Join in the ſuit, | 2 

which the cannot do at law: hut then it "maſt be upen K 

parol DR, and not a deed; and here being a deed made 

at land, that is the fubſſings"contraBhy an with merge the | . 

other. Salt. 31. ' 4 


Sell per iCuriem, This, is, Gly, f Gent Gal l 0 
forfeit the wages upon particular, circumſtances; but Will 
not enable them to is, 7 their wages at law. The deed, 


therefore comes. in WEN Way of incident, and . 5 
may ä W | 9 
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What is a bill 
1 
Raym 1481. 


13 
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Macleed erh. Snee. 


URROR cf a judgment i C. B. herein the plaintiff 
declares, that A. B. drew a bill of exchange dated 25th 


of May, whereby he requeſted the ers one month 
after date, to pay to the plaintiff or order, 9. 10s. * as m uy 
« quarterly half-pay, to be due from 24th 0 June to 27t 
& of September next by advance.” And the action is againſt 
the defendant upon his acceptance. 


It was objected, that this was no bill of exchange; becauſe 


it is not to pay in all events, but is left to the pleaſure 


Ante 391. 


of the perſon on whom it is drawn, either to advance the 
money: or. not: and it was compared to the caſe of Jocelyn 

v. Laſerre, which was to pay out of his growing fubliſtence, 
and to the caſe.of. Jenney v. Herle, which was payable out 
of a particulat fund, and in both caſes held to be no bills ot 
exchange. \ 


Sed per Curiam. The dds Nat. pay is a certain fund, 
which the growing ſubſiſtence was not: the mention of the 
half- pay is only by way of direction how he ſhall reimburſe 


himſelf, but the money is ſtill to be advanced on the credit 


Words adtion- 
WE 
I. Raym, 1480. 


763 


Where there is 
a covenant to 
pIY 7 nt, an ac- 
tion lies, tho“ 
the leſſee has no 
yment by 

the defaolt of 
the leſſor. 


L. Raym, 1477» 


order to a man's s ſervant. Judgment affirmed, 


of the perſon. The reaſon it was held no bill of exchange 
in Jenney v. Herle was, becauſe it was no more than a private 


T 


Stanton berſ. Smith. | 
UO N demurrer i it was held actjonable, to fay of a 2 


man, You are a ſorry pitiful fellow, and a rogue, an 
compounded your. debts for 55. in the Ne for it is in effect 
calling him a bankrupt. | 


7 3 2 + * 


Monk iſ: Cvoyet, 


0 v EN AN IT for non-payment of a year's rent from 
Michaelmas 1725 to Michaelmas 1726. The defen- 

dant craves ayer. of the leaſe, in which there is a eovenant on 
the part of the leſſee to repair, except the premiſes ſhall be 
demoliſhed by fire : and then pleads, that before Michael- 


mas 1725, the premiſes were burnt down againſt his will, 


and that they were not rebuilt by the plaintiff! during the 


Whole year for which the rent is demanded, nor had he 


enjoyment of the premiſes ; and therefore 08 85 "Jud ent, 
if he ſhall be charged with the rent. ' F 2 e 


To this the plaintiff demurred, and it was inſiſted on by 


Mr. Fazakerley, that whatever may be the default of the 


plaintiff 
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plaintiff in not repairing, yet the defendant muſt in all events 4 
perform his covenant to pay the rent; and All. 27. was cited | 
for that purpoſe. * 

Strange contra infiſted, that this was like the caſe of a | 

covenant to repair, which will not bind in the cafe of a tem- | ll 
peſt, which is the act of God; and a forticr: in this caſe, 
which is the negle& of him who is ſuing for the rent. x Co. 
98. 42. Hard. 387. 1 Rall. Abr. 454. pl. 8. And he 
compared this to the caſe of an eviction, Perk. F. 825. 828. 
2 Ven. 67. and to the caſe in 1 Roll. Abr. 236. where it is 
held, that if part of the land is drowned by the ſea, the rent 
ſhall be apportioned. | 


Sed per Curiam. The caſe in Allen 27. is expreſs to the 
contrary : if the defendant has any injury, he will have his 
remedy ; but he cannot ſet it off againſt the demand for rent. 
The plaintiff muſt have judgment. 


Dominus Rex ver/. Commiſhoners of Sewers 
in Eſſex. | 


O a mandamus to make a rate to reimburſe an expen- Tarde a good 
ditor ; they returned, that the writ was not delivered return to a 
tfl 12th February, and that the commiſſion expired in four 2 _ 
days after, and therefore they had not time. And the court 9 
allowed the return, ſaying they could not grant a peremptory 
mandamus, it appearing there was now no power in any body 
to execute it. | 


Warneford verſ. Warneford. 764 J 
In Middlefex, coram Raymond C. J. 


N an iſſue directed out of Chancery, deviſavit vel geting a will is 
non, the chief juſtice ruled, that ſealing a will is a ſign- vgring. 
ing within the ſtatute of frauds and perjuries #. 3 Lev. 1. 
Strange pro guer.“ | 
Davers 


RY ä 


— cu —— - — * 5 9 98 


* See accordingly Gibſon's Codex gg. and 3 Lev. 1. But in the caſe of 
Smith and Evans, in the Exchequer, it was ſaid by lord chief baron Parker, 
baron Clive, and baron Smith (baron Legge being abſent) that what is ſaid 
by North, Windham, and Charleton, in 3 Lev. 1. that putting a ſeal to a 
« will is ſufficient ſigning within the ſtatute,“ is very ſtrange doctrine; for 
that if it were ſo, it would be very eaſy for a perfon to forge any man's will, 
by only forging the names of any two obſcure perſons dead; for he would 
haye na occaſion to farge the teſtator's hand. And the barons ſaid, if the 
Tame thing ſhould come in queſtion again, they ſhould not hold that ſealing a 
will only was a ſufficient ſigning within the ſtatute. 1 Wils. 313. And in the 
caſe of Grayſon and Atkinſon, in Chancery, lord Hardwicke ſaid that be 
Vor. II. 8E fhauld 


* 


* 


No inſpectin | 
exhibits * 5 
hearing. a Will; 


I 410, 
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Dayers verf. Davers. In Canc', 
88 was made to inſpect the exhibits proved in 
> the cauſe before hearing; but there being no inftance 
of any ſuch order, the chancellor would do nothing in it. 


— — 
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ſhould have much doubted upon that point; for the ſtatute requiring the will 


to be ſigned, undoubtedly meant ſome evidence to ariſe from the hand-writ- 


ing; then how can it be ſaid that putting a ſeal to it would be a ſufficient 
ſigning ? For any one may put a ſeal ; no particylar evidence ariſes from that 
ſeal : common ſeals are alike, and one man's ſeal may be like another's : no 
Certainty or guard therefore ariſes from thence. And where an act of parliamept 


meutiong ſigning, it means ſomething different from ſealipg. 2 Vezey 459» 


Trinity Term 
13 Georgii Regis. In B. R. 


Sir Robert Raymond, Knt. Lord Chief Juſtice, 
Sir John Forteſcue Aland, Knt. ,; 

Fames Reynolds, Eſq. | Juſtices. 

Sir Edmund Probyn, Knt. J - 

Sir Philip Yorke, Knt. Attorney-General, 

Charles Talbot, Eſq. Solicitor-General. 


—— A—— 
Merry field ver /. Berrey. 


H E plaintiff in error took out a certiorari of a wrong No ſecond cars 
term, which did not verify his error; and now he tiersri to reverſe 
moved for a ſecond certiorari, which was denied; the court Judgment. 
ſaying, it may be granted to affirm, but not to reverſe a judg- 

ment. 


Hicks verſ. Jones, 
; A SCIRE facias was tefte 15th May, returnable the 29th, Fifteen days 
& which is making both the 5 and return incluſive of With teſte and 
the fifteen days. And upon conſideration, it was held well. <8 
and that there was no difference whether the proceeding was 
by bill or original. Sale. 599. Sir T. Fones 228. 


Dominus Rex verſ. Johannem Oneby. [ 766 J 


T:P-ONN an-inditment for the murder of Mr. William what is mur. 
| Gower, found at the Old Bailey in F ebruary ſeſſions der and what 
12. Geo. the defendant being arraigned, pleaded Not guilty; magſlauebter, 


and upon tlie trial the jury find the ſpecial verdict. n 
f # Videpoſt 579. 
Ss wa That 
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That upon the ſecond day of February 1725, the priſoner 
' and the deceaſed were in company, together with John Rich, 
Thomas Hawkins and Michael Blount, in a room at the, 
Caftle Tavern in the county of Middleſex, in a friendly mar- 
| ner. That after they had continued thus for two hours, box 
and dice were called for; the drawer ſaid, he had dice but 
no box, and thereupon the priſoner bid the drawer bring the 
pepper- box, which he immediately did: and then the com- 
pany began to play at hazard, and after they had played ſome 
time, the ſaid Rich aſked if any one would ſet him three 
half crowns? Whereupon the deceaſed in a jocular manner laid 
down three half- penny pieces, and then ſaid to the ſaid Rich, 
J have ſet you three pieces, and the priſoner at the ſame time 
ſet the ſaid Rich three half-crowns, which the ſaid Rich won: 
and immediately after the priſoner, in am angry manner, turned 
about to the deceaſed, and ſaid it was an impertinent thing 
to ſet halſ-pence, and that the deceaſed was an impertinent pup- 
py for ſo doing; to which the deceaſed anfwered, who ever 
called him ſo was a raſcal. That thereupon the faid John 
Oneby took up a bottle, and with great force threw it erga 
prædict Willelmum Gower, which bottle did not hit the 
laid Gower, but bruſhed his perriwig as it paſſed by his head 
and beat out ſome of the powder : whereupon the deceaſed 
immediately after toſſed a Candleſtick or bottle erga prædict Jo- 
hannem Oneby, but did not hit him with the ſame : which 
the deceaſed and the priſoner both roſe up to fetch their 
ſwords, which then hung up in the room, and the deceaſed 
drew his ſword, but the priſoner was prevented from draw- 
ig his by the company, and the deceaſed thereupon threw away. 
his ſword, and the company interpoſing, they fat down again 
for the ſpace of an hour, _ That at the expiration of an hour, 
the —_ ſaid to the ag pt We have had hot words, but 
ow was the aggreſſor, but I thing we may-paſs it ver; and 
2 the ſame time ee his hand ts the 20 Jh Oneby to 
which the ſaid Oneby anſwered, No, damn you, I will have 
your blood. They further find, that afterwards the reckonin 
was paid by the deceaſed, the priſoner, Rich, Hawkins and 
Blount ; and all the -company, except the priſoner, went out 
[ 6 of the room ts go home; and the priſoner remaining alone 
707 ] in the room, called to the deceaſed in theſe words, Young 
max, come back, I have ſomething to ſay to yo; whereupon 
the deceaſed returned into the room, and immediately the 
door was flung to and ſhut, and thereby the reſt. of the. 
company were excluded; and then a claſhing' of ſwords was 
heard, and the priſoner with his ſword gave the deceaſed the 
mortal wound mentioned in the indictment, of WHich he 
died the next day, They further 'find, that at the breaking 
l | 2 = up 
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up of the company the priſoner had his great coat thrown 
over his ſhoulders, and that he received three ſlight wounds 
in the engagement; and that the deceaſed being aſked, upon 
his death-bed, whether he received his wound in a manner, 
amongſt ſwordſmen called fair, anſwered I think I did. That 
from the time of throwing the bottle there was no reconcilia- 
tion between the priſoner and the deceaſed. And whether 


this be murder or manſlaughter the jury pray the advice of the 
court, and find accordingly. e 


Upon which verdict a certiorari pro rege was brought, 
and the priſoner, being at the bar it was made a concilium, the 
court being of opinion it could not be made a concilium in his 
abſence. And in Hilary Term 5 Geo. it was argued by 

e 


ſerjeant Darnall for the king, and ſerjeant Eyre for the de- 


Zgerjeant Darnall pro rege. In order to conſider whether 1 
this be murder or manſlaughter, I ſhall premiſe that which 
is not to be diſputed, that every malicious killing is murder, 

and that malice may be either expreſs or implied. This is 

malice implied in the act itfelf, becauſe there was no reaſonable 
provocation ; there was nothing but words paſſed between 

them, till the priſoner threw the bottle at the deceaſed ; and 

it has been often reſolved, that in point of law words are no 
provocation. But if words were a ſufficient provocation, yet 

it appears the priſoner began with words, as well as acts. 

The calling Mr. Gower an impertinent puppy was previ- 

ous to the ſaying or doing of any thing by Mr. Gower, that 

could give once to the priſoner : if the ſetting of half-pence 

was a thing to be reſented, the affront was to Mr. Rich, and 

not to Mr. Oneby, whoſe bet to Rich was not at all af- 

fected by what was done by Mr. Gower. And that it is 

murder in this defendant I think cannot be diſputed, after the 

judgment of the court in Mawegridge's caſe, which is in 

Kelyng 11 There the bottle thrown by Cope hit Maw- 

gridge 9» broke his head: here the candleſtick or bottle toſ- 

ſed by Gower did not hit the priſoner at the bar: that was a 

ſudden conflict, this a deliberate act, after a diſpoſition to 

peace manifeſted by Gower, and a continuance of malice in 

the priſoner for above an hour after the firſt conflict. What | 
was done here by, Mr, Gower would have been juſtifiable in 768 J 
him, even if the candleſtick had hit the priſoner; and ſo it 

was reſolved in Mawgridge's caſe, for there the bottle returned 

by Mr. Cope did hit the defendant and broke his head, And 

as the act done by Mr. Gower was juſtifiable in him; it fol- 

lows, that it can be no foundation to excuſe or mitigate the 
fubſequent killing by Mr. Oneby. The caſe put in Kelyng 

128, of an aſſault by A. upon B. B. draws his ſword and 


purſues 
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purſues A. to the wall, where A. in his own defence kills B. 


and it is held murder in A. has many ftrong circumſtances in 


favour of A. which are not in this cafe; ‚ 
But I apprehend, it is not neceſſary to rely barely on this 

point, that there is malice implied in the act; ſince it plainly 

appears upon the ſtate of the caſe, that here is expreſs ma- 


- lice : when the deceaſed was defirous to end the matter ami- 


cably, the priſoner replies, No, damn you;, will have your 


blood: this explains and goes through the whole fact, and 


proves the ſubſequent killing to be malicious. | 
I do therefore inſiſt that taking it either way, either as 4 


| Killing out of malice implied, or malice expreſs, it is murder z, 


and that this upon the fact is a killing of malice implied, and 
upon the priſoner's own words coupled with the fact, it is 
malice expreſs, and conſequently murder, 

Serjeant Eyre pro def'. The queſtion is, What degree of 
Homicide this is? and I apprehend it to be but manſlaughter z 
the diſtinction is, that if the killing be of malice forethought, 
it is murder; if on a ſudden occaſion, it is but manſlaugh- 


ter; and that I take to be this caſe. 


In 3 Inf. 51. malice is defined to be, when one 
compaſſed to kill another, and doth it ſedato anime: on the 
other hand, manſlaughter is the doing it without premedita- 
tion ypon a ſudden braw], ſhuffling or contention. 3 Inſt. 57. 

The law has ever been indulgent to the paſſions of men: 
ira furor brevis et; and therefore as a madman the party is 
excuſed for what he does in a ſudden tranſport of paſſion: I 
do admit, that bare words are no provocation; but yet they 
will ſerve to explain the nature of the combat; and ſhew-whe=- 
ther it was ſudden or not. The calling the priſoner a raſeal, 
was what no man of honour could put up; and as this was 
the beginning of the quarrel, the fighting was as ſudden as 
the reproachful words. If the priſoner had ſtabbed. Mr. 
Gower upon ſpeaking the words, and Gower: had done no- 
thing, I believe it would have been murder; but here was 
a regular fight, an interchange of blows, and ſo it comes up 
to the caſe put in Kelyng- 55. ot a+ combat between two of 4 
ſudden heat, where if one kills the other, it is but manflaugter. 


The law has fixed no certain time when it ſhall be preſum- 


ed the paſſions. of men are cooled. The caſe in 12 C., 87 


muſt take up a longer time than this, for there the boy ran three 

uarters of a mile to his father, and told his ſtory, and . after 
that the father provided himſelf with a cudgel, and had as 
far to go in purſuit of the other boy: and there is this dif- 
ference between that caſe; and the. caſe at bar; that there 1 


7 
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 gdverfary was out of fight, but here he continued in preſence, 
which muſt rather inflame than abate the paſſion, | 
The words made uſe of by Mr. Gower carry an imputa- 
tion on Mr. Oneby, which might provoke him. afreſh : the 
telling him he was the aggreſſor was not likely to make an 
end to the quarrel ;* and that is plain from the manner in 
which Mr, Oneby underſtood them, who would never have 
faid fo harſh a thing to his friend Mr. Gower, if he had been 
at that time in any degree maſter of himſelf. S 


It is not found by the verdict, who began, after Mr. Gower 
returned into the room. It is not likely the priſoner began, 
becauſe he had his great coat thrown over his ſhoulders ; and 
as to the ſhutting the door, it is ſtated to be done immedia- 
tely on Gower's returning, and is likelier to be done by him 
that come into the room when the firſt conflict happened. 


It appears Mr. Gower was the readieſt to draw his ſword, it - 


was actually drawn, and the priſoner's was not ; and fince it 

is not ſtated who drew firſt the ſecond time, I think it ought 
to be explained by the firſt. | 

To make it murder in the firſt inſtance, it muſt be done 

With a weapon that would endanger life : the bottle in Maw- 
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gridge's caſe was full of wine, and hit him fo violently that he 


neyer ſpake more : but for any thing appearing upon the 
verdict, this might be only a ſmall oil bottle uſually ſet upon 
tables in public houſes, and might perhaps be empty before it 
was flung. The caſe of Mr. Turner, which is taken notice 
of in Cumh. 407. was held manſlaughter upon this reaſon, 
becauſe the clog was not ſuch an inſtrument, from a blow 
with which it was likely death ſhould enſue. But ſuppoſing 
the bottle tq be as big and as full as Mawgridge's bottle, yet 
no harm was done by it here, as there was in Mawgridge's 
caſe. Here was no drawing the ſword eo in/tante, as Maw- 
gridge did, which occaſioned the judges to lay the returning 
the bottle by Mr. Cope out of the cafe, and conſtrue the im- 
mediate drawing the ' ſword, as an intent to ſupply the miſ- 
chief, which the bottle might fall ſhort of. Mawgridge's 
| caſe is materially different from this. There the intention 
from the firſt thrqwing the bottle was to commit murder, here 
it was otherwiſe, There the firſt bottle hit, here it Miſſed. 
There the murderous intent was immed aten carried into 
execution, here was a long interruption. he deceaſed 


needed nat have returned, if he had not been equally diſpoſ- 
ed to combat; and he himſelf ſaid it was a fair combat, 
which there was no pretence to ſay in Mawgridge's caſe, 5 
Setjeant Darnall replied. Ie words on both ſides muſt 
ccrtainly-be- laid out of the cafe ; if not; puppy was 2 
2 1. than 


76 %ſZ  -+Trxinixry TEAM 13 Gro. 


than raſcal, becauſe it is the name of a beaſt, If Mr. Gower 
took 53 to be the aggreſſor, the condeſcenſion was the 
greater in Rim ; it is no more than ſaying, I who have been 
injured am ready to paſs it by. I do not find it was at all 
relied upon in Mawgridge's caſe, that the bottle was full: 
and as to the caſe in ee the ſervant there had com- 
mitted a fault, for which he was liable to be corrected: the 
deceaſed's declaration was only that be received the wound 
by a fair puſh. 


The court fajd nothing upon this argument, but appointed 
| another to be before all the judges of England. And in 
Eaſter Term following it was according argued by Mr. Lee 
for the king, and Mr. Ketelbey for the priſoner, 2h the fame 
effect as the former argument. The priſoner not being pre- 
ſent in Serjeants-Inn, as he was in court upon the firſt ar- 
gument, (this laſt being only to have the e of the other 
judges). 


And 12th June following, the priſoner being brought to the 
King's Bench Tos * bo J. delivered the n 
of the court. 


Fhere has been à great deal of time ance the trial of ths 

iſoner, but that has not been ſpent on account of any difficulty 
ry caſe, but by the parties themſelves, in drawing up and 
ſettling the ſpecial verdict : it did not come before us till Hila- 
Ty Term laſt, ſince which we have heard two AG, and 
are now ready to deliver our opinions. 


Ang I do now deliver it as the unanjmous opinion of all 


| the twelye judges, that the priſoner at the bar is guilty of 
murder. 


The notion pf murder is agreed on all hands to be, the 
killing another of malice prepenſe, that is in other words, a 
killing with a wicked deſign. The malice neceſſary to make 
the act murder, may be either expreſs or implied and my 
lord Hale i in his Pleas of the Crown, when he is deſcribing 
what is malice implied, lays a great ſtreſs upon the manner 
of doing the act; and therefore puts the caſe of a man exer- 
ciſing an unruly horſe amongſt a multitude, where from the 
4 Jo carl; 0h of the act it is highly popes a miſchief may 
enue. 
If ua man kills another without any: provocation, this is 
malice implied; for the law ſuppoſes there muſt be ſome la- 
tent malice in the party, or otherwiſe he would not be ſo bar- 
barous as to take away the life of another. It may be mur- 
der, though words or even blows paſs. between them; and 
bog 1 put | in Kelyng, and cited at the bar, is certainly law; 
that 


— 
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that if A. ſtrikes B. B. draws and returns the aſſault, and A. 
kills B. it is murder, though A. was upon his defence, and 
though the killing was ever ſo ſudden ; and upon this prin- 
ciple it was, that Mawgridge's caſe was adjudged. 


It was faid, that Mawegridge's caſe was a fingle caſe, and 
went farther than any caſe before it; but I take this oppor- 


tunity to declare, that we are all of opinion that Mawgridge's 


caſe 1s law. 


But as that caſe was adjudged murder upon the implied 
malice, we are all of opinion the caſe at bar goes farther, 
and that the priſoner is guilty of murder on expreſs malice. 


A-general malice againſt any man is expreſs malice with 
regard to that man. . 86. If one man ſays he will re- 
venge himſelf of another, or (as in this caſe) that he will have 
his blood, and a killing enſues, it is murder. Here is ex- 
preſs malice before the giving the wound. There was nothing 
done by the deceaſed but what was perfectly innocent; he 
ſet the half-pence to Rich, and not to the defendant ; Rich 
did not reſent it, becauſe it was not done with a deſign to af- 
front him, but in a jocular way, and could be no foundation 
for the priſoner to turn about in an angry manner and abuſe 
him. The words returned by Mr. Gower were not unſuit- 
able to the occaſion ; though if they had been ever ſo im- 

r, it is certain they would have been no provocation in. 
aw. And as to their being looked upon otherwiſe amongſt 
thoſe. who eſteem themſelves your men of honour, give me 
leave to ſay, thoſe are miſtaken notions of honour, nothing 
being conſiſtent with honour that is inconſiſtent with the law 
of God or man. 


The next thing that followed after the words was the 
throwing the bottle at Mr. Gower, magna cum vi, as it is 


ſtated in the verdict. The bottle it is true only touched his 


perriwig ; But ſuppoſe it had killed him, will any man offer 
to ſay it would not have been murder? What Mr. Gower 
did is not ſtated to be ſuch an act of violence as the priſoner's, 
which is found to he done with great force. 

It was faid that Mr. Gower was the firſt that drew his 
ſword, but with what intent appears very plainly : it was not 
to attack Mr. Oneby, but to defend himſelf ; and therefore 
when he ſaw Oneby's {ward ſecured, he immediately threw 
away his OWN. ; | * e ö 7 

After this they fit down again, and Mr. Gower like a man 


of temper applies to the other in a very proper manner: it 
was objected, that 2 rg Mr. Oneby to be the ag- 


greſſor: if he did ſo, he ſaid no more than the truth, for 
Vol. II. 4 FE | Oneby 
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Oneby began firſt both by abuſive language and b throwing 
f the bottle. And it is plain that Mr. Gower did not defign 
upbraid Mr. Oneby, but ony uſed | i as an argument to 

make up the matter. 


The anſwer that is made to this is the ſtrongeſt evidence 
of expreſs malice, It can admit of no other conſtruction, 
but that he was determined to take away the others life. 


The calling him back after he was gone out of the room, 
and telling him he had ſomething to ſay to him, (hews a ſedate 
mind, and a deliberate intention. The words young man 
were words of contempt, and the ſomething he had to ſay to 
him could be nothing but reſentment. He ſtaid in the room 


after all the reſt, to have this opportunity. of gratifying his 


revenge, and that emething he had to ſay to him is explained 
by. the claſhing of ſwords which was heard immediately up- 
on the other's return, and the ſhutting of the door, when 
he had that fatal opportunity of carrying his malicious ex- 
preſſions into execution. 


It is true that he received three ſlight wennde in the 
engagement. But we think in a caſe of this nature, that an 
interchange of wounds will not alter the caſe. 


Theſe are the reaſons why we are all of opinion, that the 
killing of Mr, Gower was of expreſs malice in the priſoner. _ 


I ſhall now give anſwers to the objections which were made 
on behalf of the prifoner, and which have been duly weighed 
and conſidered by the judges. 


It was objected, that this was no more than a ſudden quar= 
rel, where there were provoking words and. mutual affaults 
that it, does not appear the paſſions were ever cooled, and that 
indeed the law-has fixed no time wherein it ſhall be preſumed 
the heat and fury of the party may be allayed, but it is to be 


left toa jury, and they have found that there was no recon- 
cliation. | 


To this it may be anſwered in the firſt place, that thers 
can be na preſumption in favour of death. Kelyng 27. And 
therefore in all caſes, it lies upon the flayer, to extenuate the 


fact, which prima facie. is always murder. 


In the next place I would obſerve, that it is going nuch 
too far, to ſay that this killing was upon a ſudden quarrel:; 
but to take the objection in its full ſtrength, I will ſuppoſe it 
to be ſo, and then the anſwer I give to it is, that it manifeſtly 
appears, there was à ſufficient time wherein the priſoner 


might have cooled, and reaſon have reſumed her ſeat 3 at 
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Fa caſes of dis flature the judges are to determine what 
is malice, or what is a reaſonable time to cool; and they 
muſt do it upon the circumſtances of the caſe : the jury are” 
judges only of the fact, and we muſt determine whether it be 
deliberate or not. Hence it is, that in ſumming up an evi- 
dence the judges dire& the jury, if you believe ſuch a fact, it 
is ſo ; if not, it is otherwiſe ; and they find either a general 
or a ſpecial verdict upon it. There is no inſtance where the 
jury ever find that the fact was done of malice, or that the 
party had or had not time to cool ; but that muſt he left to 
the Judges upon the circumſtances of the caſe. In Hollo- 
way's cale it was left to the court to determine whether the 
tying the boy to the horſe's tail was not a malicious act. So 

in the caſe of the two boys who had quarrelled, and the father 
ran after one of them and killed him, the court, and not the 
jury, determined whether it was malice or not. Palm. 545. 


- As the law has fixed no time when the paſſions ſhall be 
faid to cool, it muſt, and only can, be determined upon the 
tircumſtances of each particular caſe. If any deliberate act 
appears, the queſtion is determined : the quarrelling in a 
morning, and deferring the fight till afternoon, is a deliberate 
act that will make it murder. Kelyng 27. And the opinion 
of the judges in the Lord Morley's caſe was, that if diverſions 
intervene, or the parties fall into other diſcourſes (as they 
did here for the ſpace of an hour), it will be murder, So in 
Bromwich's caſe, I Lev. 180. the declining an immediate 
encounter, becauſe of the diſadvantage of his high heels, was 
held to be a deliberate act that manifeſted a coolneſs : and 


the ſame has been held, where the parties have debated about 
the conveniency of place. Kelyng 56. 


Tf A. fays to B. I will give you a pot of ale to ſtrike me, 
and B. ſtrikes him, and immediately A. kills B. it is murder: 
for A. knew what he was about, and deliberated with himſelf 
how he might perpetrate the fact, and be at the ſame time (as 
he thought) within the protection of the law. H. P. C. 48. 
Cromp. 49- 


From all which caſes it appears, "that though the law of 


England is peculiarly: favourable in making this diſtinction 

with regard to the paſſions of men, yet it muſt be ſuch a paſ- 
ion as Te the time deprives a man of the exerciſe of his rea- 
ſon ; and wherever it has appeared that he had the exerciſe 
of his reaſon, he is out of the protection 91 the lay, and has 
been held guilty of murder. 


Here was a reaſonable time to cool, ai it is plain it had 


Its operation : he was cool enough to diſcourſe for an hour, 


he determined in his own mind upon deliberation what he 


would do: and he che his intention in thoſe bitter and 
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deliberate expreſſions. No he would not-paſs it over, damn 
him, he would have his blood ; the young man muſt come back, 


Orr he had ſomething to ſay to him. | 2 
The interchange of blows, where there is malice, will 


make no alteration : it does not indeed appear who ſtruck 
firſt upon his returning into the room; but it is ſufficient, 
that the verdict finds no act inconſiſtent with the malicious 
declaration of the party; nor can the declaration of the party 
deceaſed avail in this caſe, for that goes only to his receiving 
the wound in a fair manner with regard to the nature of the 
combat. | 


This is by no means to be reſembled to the cafe of Mr. 
Turner; for there was a provocation, and a blow given with 
a dog that women wear, and from whence it was not proba- 
ble that death could enſue : and this appears to be the ma- 
terial ground of the judgment in that caſe, by oppoſing it to 
Gray's caſe, who was held guilty of murder, becauſe the 
firoke was given with a bar of iron. 


The very minute differences obſerved between this and 
Mawegridge's caſe are no way conſiderable ; ſince we are of 
opinion, that here is expreſs malice, and there it was only 
implied ; not that I would have it imagined, we think this 


_ caſe materially different from Mawgridge's ; on the Gs 


I defire it may be taken notice of, that we declare otherwiſe, 
though we adjudge this caſe principally upon the malice ex- 
preſſed. | 
Upon the whole, this court, with the concurrent opinion 
of all the other judges, do hold, that the priſoner at the bar 
is guilty of the murder of William Gower. | 


But in juſtice to the priſoner we muſt give him four days 


to move in arreſt of judgment, and therefore let him be 
brought up on this day ſeven-night. | | 


F 


And on Monday 19th June he was brought up, and ob- 


jected, that there was no joinder of iſſue for want of a /im:- 


liter : but the precedents in all capital caſes being in this 
manner, the objection was over-ruled. And Mr. Juſtice 
Forteſcue, in a very ſerious ſpeech, pronounced the ſentence 
for his execution, which was appointed for Monday 3d 


July. Upon the morning whereof he opened a vein, and 
bled to death, to avoid the infamy of an execution. 


Blake verſ. Dodemead & Ux'. 


| RROR e C. B. in a ſcire facias brought by huſband and 
wife on a judgment recovered by her, dum ſola, and the 


14d. Raym, ſcire facias alledges, uod poſt redditionem judicii praellicti 
_— . 0 5 W7 N pPrraediss 
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praedicta Sara cepit in virum praed Fohannem Dodemead. 
Dem inde, et pro cauſa, no venue where the plaintiffs were 
married. And it was inſiſted on error by ſerjeant Hawkins, 


that there muſt be a venue as to m_ fact neceſſarily alledged 
n 


to intitle the plaintiff to recover, and here the marriage is the 
only foundation for the man's joining in this ſcire facias. 
Theſ. Br. 251. 250. Ow. 23. 2 Lev. 227. Mo. 527. 
Reeve contra. This is only a ſurmiſe, to which no venue 
is neceſſary. If alien nec be pleaded in abatement, a venue is 
not neceſſary. Salk. 6. This concerns the perſon only, and 
therefore is triable where the action is brought. Beſides, the 

precedents are many of them in this manner. Theſ. Br. 
265. Off. Br. 259. 283. 322. 253. 259. 262. 297. 314. 
321. Clift. 68 1. In debt upon a bond by huſband and wife 
it is never alledged. 


At another day Lee for the plaintiff in error cited 35 Hen. 
6. 50. 2 Leon. 75. Co. Ent. 623. that where it does not 
come in by ſuppoſal, but is poſitively alledged, there muſt be 
a Venue. | FAT | 

He objected likewiſe, that there was a diſcontinuance. 
The demurrer is quod narratio minus ſufficiens in lege exiſtit 
ad attionem manutenend', and the joinder is, quod breve 
bonum et ſufficiens exiſtit ad execution, &c. which is putting 
in judgment of the court a matter not inſiſted upon by the 


demurrer. Salk. 218. 


Strange contra. In anſwer to the firſt objection cited more 
precedents, Brevia judicialia 204. 238. 240. 252. 253. 
258. 256. where it is alledged, without any venue, that the 
plaintiff was made a knight. Ra/?. 167. a. On a ſcire factas 
ad cognoſcendam relaxationem, no venue where the releaſe 
made. Raft, 73. Reg. Jud. 43. 5 


As to the ſecond exception, it would have been wrong, if 
we had followed the defendant's demurrer. There is no ſuch 
thing as a declaration on a ſcire facias, the plea is to the 
writ, and narratio and breve in this caſe are the fame. The 
caſe in Salkeld was a demurrer in bar to a plea in abatement, 
which was going off from the matter of abatement to the 
merits of the cauſe ; whereas here the ſingle point always in 
view is, whether the plaintiffs ſhall have execution or not. 
Et per Curiam, If the joinder had been otherwiſe it would 
have been a diſcontinuance : the declaration and writ are ſy- 
nonymous, and the demurrer being wrong, the plaintiff could 
not demur to it; and as to the firſt objection, there being 
precedents this way, we think it well enough without a venue. 


Townſend 
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Parih clerk inn IH E plaintiff declared in prohibition, that he was in- 
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and may be dicted for an aſſault with intent to commit ſodomy, 
7% 3 een which he was proceeded againſt in the ſpiritual 
1507. Vide court for the ſame offence, and for drunkenneſs, The de- 
Mich. 6 Geo. 2. fendant pleaded, that the plaintiff was a pariſh clerk, and 
—— that the ſuit there was not only to puniſh him for the incon- 

queſtioned, tinency, but alſo to deprive him of his office. Demurrer inde. 
| And in Michaelmas term laſt, as it was going to be argued, - 
the court propoſed to ſtay till the indictment was tried: and 
it having been tried, and the defendant convicted, and pilloried; 
the court, without ordering the declaration to be amended, 
granted a conſultation guoad the proceeding to deprive, and 
confirmed the prohibition as to any other puniſhment. - They 
+ ſaid he was an eccleſiaſtical officer as to every thing but 

his election. * Salk. 536. Mar. 101. Salk. 550. 


Patterſon verſ. Scott. | 
; EBT for rent on indenture laid to be made at London 
N D for the demiſe of lands in Surrey. The action was laid 
deed was made, in London; and on demurrer, it was held, that the plaintiff 
4 had his election to bring it in either againſt the leſſee, other- 
wiſe had it been againſt an aſſignee, who is chargeable only 
on the privity of eſtate. Judgment pro guer. | 


L777 35 Gs Thomſon ver /- Batty. | 
Dhnatic cauſa N executor libelled in the Spiritual court for taking a 


mortis not ſua- N \tankard without his conſent, on pretence that the teſta- 
ble in Spiritual tor gave it the defendant if he died of his then ſickneſs. And 
: the court granted a prohibition, this not being a legacy, but a 
donatio cauſa mortis, the validity whereof may be tried in an 

action of trover +. SOM | | 


. Duke of Rutland ver /. Hodgſon. 


The tender of "A N action was brought on a South-Sea contract in theſe 
Kock mult beat 1 1 words: I promiſe to pay to the duke of Rutland 
_ 4 part 4 cc ro, ooo. upon his transferring to me or my order roool. 
can be accepted. Capital South- Sea ſtock, ſome. time on or before the ſhut- 


— 6. - — L \ — _— — „ 


preſſed with their own authority in this, caſe, ſaid it was, a, haſty opinion, into 


which they were tranſported by the enormity of the caſe. Vide alſo Tarrant 


. 


+ For this is a matter of which the common law takes notice, and need not 
de proved in che Eccleſiaſtical court, 1 P. Williams 441, Sel, Caf, in Chan. 14. 


Kin 6c ting 


Trinity TRR 13 Geo, 76 


it ting of the company's books for the next Chriſtmas divi- 
„„ * | 25/908 

The tender and transfer were made at one; but it being 
the day of ſhutting the books, there was more buſineſs than 
could be tranſacted in the morning, and therefore the books 
were opened in the afternoon, and ſeveral transfers were 
made. Upon the trial of this cauſe the jury found for the 
plaintiff. But a new trial was granted, becauſe after the 
transfer was vacated at one, the defendant might have come 
and accepted the ſtock : and though the general rule of law, 
that tenders. muſt be at the laſt inſtant of time, has been 
broke in upon, and made to relate to the laſt part of the day 
whereon in theſe caſes the act dan be done; yet that is only 
out of neceſſity, of which there was none in this caſe. 


Mich. 2 Geo. 2. it was tried at the bar, and the court being 
of the ſame opinion, the plaintiff ſuffered a nonſuit. 5 


| Woadfon ver}. Nawton. ao 
RESPAS'S for taking and diſperſing a load of fern c. 


Commoner 
aſhes ; the defendant pleaded, that he was an occupier cannot juſtify 
of land in A. the tenants whereof had right of common and —_— 1 

. 4 aincs DUTN ya 
cutting fern on the locus in quo; and that the plaintiff granger, * 
wrongfully came and cut fern and barat it, whereupon the pay 
defendant came and ſcattered it about, prout ei hene licuit. 

Demurrer inde; and Strange pro def cited 1 Roll. Abr. 405. 

p. 5. that a commoner may juſtify taking the cattle of a 

ſtranger damage feaſant, or abate hedges. 9 Co. 112. 5b. 

2 Mad. 65. And the difference is, where it is the act of L 778 ] 

the lord, and the act of a ſtranger. Lutw. 1240. Sti. 428. | 
Sed tota Curia contra. For if the plaintiff did him any 

damage, he has his action; but after the plaintiff had burnt 

the fern, and thereby converted it to his. own uſe, the com- 


moner has no right to come and diſperſe it. 7 udicium 


pro quer. 
11 Warren ver/. Conſett. 


E B T on a ſpecialty for the penalty, for not accepting Nil debet, 
Ds paying for doe according to contrach. Aud the gate. 
plaintiff avers performance of every thing on his part to in- L. Raym, 1500 
title him to the action: the defendant pleads nil debet, to 
which the plaintiff demurs, and judgment is given in C. B. 
pro quer and error brought * . LAN ett 

Wearg, in maintenance of the judgment, ſaid, it had been 
often determined, that nil deber is not pleadable where the 


aCtiory 


Trinity TE RNM IB Gro, 
action is founded upon the ſpecialty: and the reaſon is, be- 
cauſe the defendant may either rely upon it, that it is his 


deed, and he has performed it; or it is not his deed, and he 


is not bound to perform it: whereas nil debet (if it ſhould be 
allowed) will give him the opportunity of meeting the plain - 
tiff both ways. acer 

Raby contra. Where the plaintiff, in order to maintain his 
action, muſt neceſſarily aver a matter in pats (as in this caſe 
he muſt a readineſs on his part) nil debet is pleadable. Salk. 
284. 565. 10 H. 7. 24. 6 Mod. 127. LE 

Eyre J. thought the plea might be maintained on that di- 
ſtinction, /ed cæteri contra. Adjournatur. And 


Mich. q Geo. ſerjeant Whitaker pro guer in errore argued, 
that nil debet is pleadable in this caſe ; becauſe the plaintiff 
muſt aver ſeveral matters of fact to intitle him to the action, 
in relation to his own readineſs, and the defendant's default. 

Co. 43, 21 H. 7. 14. Keilw. 153. b. In account be- 

ore A.” 0 nil debet may be pleaded. 49 E. 3. 8 H. 6. 5. 
5. So where the aſſignee of commiſſioners of bankruptcy 
brings an action, he ſets out ſeveral matters of fact, which he 
muſt prove upon ni debet. | Fa 

Wearg contra, This action is for the penalty, and the 
reaſon why nil debet is not allowed is, becauſe the action is 
founded on ſo ſolemn a thing as the deed of the party; and 
the court will not ſuffer a man to plead other matter, till he 
has admitted it to be his deed; and the party has his elec- 
tion, either to confeſs and avoid or deny, whereas the iſſue 
involves them all. The caſe of a penal ſtatute is not founded 
on the deed of the party : and that of an arbitrement, or an 
account, may have no writing in it. Curia adviſare vult. 
And afterwards in Michaelmas Term 11 Ges. fir Robert 
Raymond coming into court before judgment was given, 
it was argued a third time by Mr. Reeve and ſerjeant 
Darnall. | | 

Reeve pro querente in errore. The plaintiff below hath 
ſpecially aſſigned jt for cauſe of demurrer, that the general 
iſſue is not pleadable in this caſe. It muſt be admitted, that 


the plaintiff could not maintain debt, without ſhewing the 
articles and a breach to intitle him to the penalty: and that 
- ©. differs it from the caſe of a bond with a condition, where 


the condition being for the benefit of the defendant, he muſt 
ſhew a performance of it, and ſhall not plead ui debet. 
Here matter en fait, and in fact, are mixed; and it does not 
come within the reaſon of an obligation, where prima facie 
the defendant is eſtopped to ſay there is na debt; upon 
Which difference all the caſes have gone. 21 H. 7. 14. . 

: 2 
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7 244. 3 Lev. 170. In the caſe of Barras v. Andrews, 

Tech. 2 Ann, Holt C. J. held, that in debt againſt an admi- 
niſtrator, ſuggeſting a devaſtavit, nil debet was pleadable, and: 
there matter in fac and matter of record are both joined. 

Serjeant Datniall contra; I agree, where the action is 
founded on matter intirely dehors. the deed, nil debet is 55 
pleadable; ſuch are eſcapes, levy per diſtreſs, entry and ex- 
pulſion, ylſich are the git of the action, and the judgment 
or deed is only uſed as an inducement: and ſo it is in actions 
for a penalty given by act of parliament. But this action is 
grounded intitely upon the deed, which is 9 a bond, and 
5 — reſt is in the nature of a een Tre here 

s aſſigned upon the deed. 2 Saund. 344. Hardr. 332. 
Salk. 565. Keil. 47. 5 e 

If this plea be allowed, it will make it very difficult and 
expenſive for a plaintiff to recover. He muſt look every 
way, and conſider from how many quarters he is liable to, be 
attacked. He muſt be prepared to prove the execution of the 
deed, the regiſtry of the contract, the opening the books, a [ 980 J 


ferider and refuſal, before he can ſo much as put it upon the 
defendant to anſwer him; and if he happens to get through 
all this, the defendant may ſurprize him, by giving in evi- 
dence nan ' compos, dureſs,” releaſe, or many things of that 
nature: or if a- plaintiff ſhould be prepared to meet him in 
all thoſe inſtances, yet it muſt be a pretty large debt that can 
make it worth his while to be at all that expence. Theſe 
inconyeniencies may all be avoided by difallowing this ple; 
and no inconvenience can follow to the defendant, finee the 


act for the amendment of the law has given a liberty to plead 
ſeveral matters. WW l 


; Curia * vlt. And this term it was argued a fourth 
time By Mr. Fazakerley and ſerjeant Chapple, who inſiſted 
on the common caſe of a bail bond, where it is not allowed 
to plead nil debet ; which the court thought a caſe in point, 
and ſaid that as this is a plea vaſtly moſt advantageous for a 
defendant, it would have been often attempted ; but that it 
was a general notion, it would not be allowed. The judg- 
ment of C. B. affirmed; - ' = | 5 8 
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Hvkiee ver; Sat pon et a apc Yardley, 


Will not ſtay P4 HEE R moved to ſtay proceedings againſt the bail, 

A ing error by the principal, upon the terms it was 

— ＋ = Paſs, upon in Myer v. Arthur, ante 419. But it appearing 

till bail is put here that bail was not put in upon the writ of error, ſo as to 

—__ the writ make it an abſolute ſuper ſedeas, the court refuſed: it, faying; 

; _thiy RENTON _ Aer pe hep 4-5. # 
ur. 


Holiday very. Fletcher. © 1 


Ja B. R. calling Tu * ne" ran thus : 4. H. AION P. A. ot 


the defendant 
adminiſtrator in 


niniſtratore omnium et ſingulorum bonorum Jurium er 
the declaration Fediter um que fucrunt B. F. nuper uiri ſui defundbi qui obiit 
is ſufficient, inteſlat, Sc. To which the defendant demurred, a1 ſhew- 
without a ſpe- ed for cauſe, that there was no averment that admitiiſtration 


Cial averment. 


L. Raym. 1510, WAS committed. to the defendant, it being common. 8 


[ 782 4 the end of the declaration to ſay cui quidem: P. R admini 

tio, c. commiſſa fuit. And Mr. W ynne pro def” cit Cre. 

Jac 10. I Sid. 228. 2 Ven. 84. Litt. Rep. 80. Sir T. Jones 1. 

ro. Adm. 11. Raſt. 320. Sed per Curiam. There is a ma- 

terial difference between declarations in this court and in C. B. 

where the beginning of the declaration is only a recital of the 

* 4. 2 7 Pence fuit ad reſpondendum C. D. whereas 

8 , in 


*. 
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in B. R. it is A. B. queritur de C. D. Here it is ſufficiently 
alledged, ſo as to be traverſed ; and the word exi/ente mult 
be underſtood. H. 5, 6, 7. Plow. 192. 2 Saund. 61. 


Judicium pro quer. 
Studley verſ. Sturt. 


TN E writ was returnable on Wedneſday, and the bail- Sunday not to 
bond was aſſigned on the Monday following; and the —— » 4p 
court held the plaintiff was too ſoon by a day, for that Sun- days for bail 


day was not to be reckoned. 


Chambers ver/. Robinſon. 


T* E defendant after judgment ſurrendered himſelf in diſ- There cannot 
charge of his bail, and lay two terms without being pe Hecn bail 
charged in execution: during which time the plaintiff brought tion on a ſecond 
an action of debt upon the judgment; and after a recovery judgment; and 
in that action, the defendant lay two terms more, without CO 
being charged: and the plaintiff brought another action of terms without 
debt upon the ſecond judgment, whereupon the defendant being charged, 
moved for a ſuperſedeas as to the two firſt actions, and that — — 4 
common bail might be accepted in the laſt, And upon con- the firſt. 
ſideration both were granted: it was agreed, that in the firſt 
action of debt on judgment ſpecial bail might be required; 

but the court ſaid it would be a handle of oppreſſion if they 

carried it any farther. 


Dominus Rex ver/. Powell. 


I” was held that proceedings on an information in nature What does net 
I of a quo warrants, are not abated by the demiſe of the me oy 2 
crown, | . b wa f 
Wilſon verſ. Wilkinſon. [ 783] | 
J IBEL in the Spiritual court for tithe of wool ; the de- Cuſtom in paye 
fendant pleaded, that by ancient uſage in the pariſh the pine er ti 
tithe of wool was paid by the pound, and not by the fleece : 3 by the 
and thereupon moved for a prohibition, as being a modus. fleece, is no. 
But the court held this was not a modus, only a different modus. 
manner of computing the guantum, wherein it is agreed that 
the tenth part is to be paid in all events. The prohibition 
was denied. | | 


Earl of Aylesford's caſe, In Canc. 


HERE was a parol agreement for a leaſe of twenty-one Statute of frauds 
years, upon which the leſſee entered, and enjoyed for not pleadable 


6x years, and then the carl brought a bill againſt him to dernden is en- 
Fl, 582 FE 4 oblige ccuted in part. 
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oblige him to execute a counterpart for the reſidue of the 
term. The leſſee pleaded the ſtatute of frauds and perjuries, 


_ which on argument was over- xulèd, the agreement being ir 


Prattice on 
magdamus's, 


- 


— 


part carried into execution. * 

1 Dacoſta and the Ruſſia Company. 

[JP 9N a mandamas to adwit him into the company, a 
fide bar rule was obtained to return the writ ; and up- 


* 


on motion in court that rule was ſet aſide, becauſe there 


ought to have been an affidavit of ſervice of the writ : then 
a new rule was moved for, and oppoſed, becauſe this not be- 


ing a caſe within the mandamus act, the plaintiff ought to go 


Where two join 
In a writ of ei- 
Tor; and one 
will not aſſign 
errors, the court 
will give the 
other time to 
ſummon and 
ſever. 


7841 
Where there are 
two executors 
and one under 
age, they may 
ſuc, but cannot 
be ſued by at- 


* 


the old way by alias and pluries. But the court held that not 
neceſſary, and made a rule on the company to return the writ 


in four days. Strange pro ſocietate. 


Freſcobaldi verſ, Kinaſton. 


. 5 RI T of error was brought by two executors, of 
a judgment againſt them, ad grave damnum of both. A 


ſcire facias was taken out, and a ſcare feci returned. And 


then one of the plaintiffs in error moyed for time to aſſign 
errors, till there could be a ſummons and ſeverance of the 
other, upon an affidavit that the other executor was in the 
intereſt of the defendant in error, and would not join. And 
time was given accordingly. And afterwards upon argument 
the caſe appeared to be thus 


Error of a judgment in C. B. in caſe upon ſeveral promiſes 
againſt two executors gn a promiſe by their teſtator. They 
plead gued ipſi non aſſumpſerunt. To which the plaintiff de- 
murs, and for want of a joinder there is judgment by default, 
upon which a writ of inquiry iſſues, and damages are aſſeſſed 
with coſts. Then there is a judgment for the damages d- 
bonis teſtatoris; and as to the coſts de bonts proprizs, they are 


' remitted. Upon error in B. R. one executor only appears, 
and prays ſummons and ſeverance of the other; upon which 


there is a judgment gyod ſequatur ſolus ; and then he aſſigns 
for error, that he was an infant, and has appeared by attor- 
ney ; and in nullo eft erfatum is pleaded. 5 up 
Mich. 13 Geo. 1. Reeve pro quer in errore argued, that in 
nullo eft erratum had admitted the infancy, and therefore it 
was to be taken up as a point of law. I agree, if executors 


were plaintiffs, he of full age might make an attorney fo 


both; but the diſtinction has always been, that where they 


are defendants, he cannot: for there if he miſpleads, there 


are coſts de bonis propriis, for which he muſt have àn action 


| 5 


Woe ; 9; F 
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againſt his guardian, which he cannot have againſt an attor- 


ney ; whereas when he is plaintiff, he pays no coſts. 2 Cro. 


420. 441. 1 Roll. Abr. 287. 


Executors are conſidered as diſtin& perſons, and therefore 
may ſever in their pleas. 1 Rell. Abr. 229. And ſo it was 
done in the caſe of Baldwin v. Church, Hz). 2 Geo. in B. R. 
The being joined with another of full age ſignifies nothing, 


for this is a perſonal privilege, 2 Saund. 212. 1 Lev. 299. 


Sti. 318. 

Strange contra. In reaſon there is no difference between 
being plaintiffs or defendants. As he pays coſts if a defen- 
dant, he is amerced pro falſo clamore if a plaintiff, If a plain 
tiff, he may be barred of his demand, as well as have a fin 
judgment againſt him where he is defendant. Where there 
are two executors, they make but one repreſentative of the 
teſtator, and the ſuit is in auter droit. Cro. El. 541. An in- 
fant ſole executor ſued by attorney, and held well, and the 
judgment affirmed. Show. 169. Two avow as bailiffs, and 
one being of age, it was held that he might make an attorne 
for both ; and Holt C. J. faid it would be the ſame with the 
caſe of two executors, where one might make an attorney for 
both, as well as diſpoſe of the whole eſtate. There is a ne- 
ceſlity (ſays he) for all to Join, and therefore one attorney 
ſhall ſerve for all, 


But whatever might be the law in other caſes, where the 
infant defendant is charged with coſts ; yet he can ſuffer no 
damage here, becauſe the coſts are remitted, 1 Roll. Abr, 
784. pl. 5, 6. 1 Co. 162. 8 Co. 35. 


Reeve replied. The caſe in Cro. El. 541. is denied in 
2 Cro. 420. and as to the caſe in Shower, it is within my ad- 
mittance, for avowants are in the nature of plaintiffs, 


C. J. This caſes requires great conſideration. No caſe has 
been cited to make this good, where the infant is defendant. 
But the caſe in Stiles is in point to make it bad. Where they 
are plaintiffs, it is not to-be doubted but all might appear by 
attorney. One executor it is true may make an abſolute diſ- 
poſition of any part of the eſtate, but then it will be a dev 
tavit in him only ; whereas if they are defendants and do not 
make a good defence, it is a deuνß̈õ vit in all. Here it appears, 
a good defence was not made, for the attorney has pleaded a 
plea which could never bring the merits in queſtion ; and this 
being an action on ſimple contract, he may be prejudiced by. 
not pleading debts upon ſpecialty. | 
Forteſcue J. I think this caſe ſtands upon a different foot 
from the caſe of an infant ſole executor, For if one executor 
E e en ge 
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can diſpoſe of the eſtate in ſpite of the other, why may not he 
do an act of a leſs nature in appointing an attorney for both, 


which is only giving a bare authority, Executors are but one 


perſon in the eye of the law; and it is abſurd to ſay, the exe- 
eutor is of full age, and under age, at the ſame time. There 
is no reaſon given for the opinion in Stiles, and the caſes in 
Shower and 2 Saund. are fince : and if there be no real dif- 


Ference between being plaintiffs and defendants, (as I think 


there is not) then the later authorities are againſt the caſe in 
Stiles, If an infant executor brings trover upon a converſion 
In his own time, he pays coſts, according to the caſe of 
Baller v. Delander ; and i do not ſee why he may not be as 
Jiableto be hurt by a declaration or replication as well as a plea. 


Reynolds J. It will be pretty difficult to adjuſt the reſolu- 
tions which have been cited on both ſides, with the general 
reaſon of the law ; where the general rule is, that no infant 
can appear by attorney. And that proviſion for his ſecurity 
will hgnify nothing, if another may make an attorney for 
him. If he was a fole executor defendant, it ſeems” to be 
agreed that he could not appear by attorney ; and the only 
point this is attempted to be ſupported upon is, that being 
Joined with one of full age alters the caſe. Now if they were 
pbliged to appear as one perſon, I ſhould think it might be 
well; but it is certain they are not obliged to do fo, for as 
they may ſever in pleading, ſo one may appear by attorney, 
and the other by guardian ; which ſhews that to many purpoſes 
they are not one perſon in the eye of the law. But I muſt 
own I cannot ſee the ſubſtantial difference between their being 
plaintiffs and defendants. And fince it is admitted to be 
well in the caſe of plaintiffs, it goes a great way with me as to 
the other point. f 

Probyn Juſtice. The law has always been jealous of putting 
an infarit under the power of one who is not anſwerable to 
him, as a guardian is. There is this difference between their 
being plaintiffs and defendants; that as plaintiffs they cannot 
ſever in declaring, which they may do in pleading as de- 
fendants. _— | 
After this argument it ſtood upon a curia adviſare vult, 
> this term, when fir Francis Page being come into juſtice 

orteſcue's place, it was argued again upon his account; 
and upon the argument he and the chief juſtice were clearly of 
opinion, that the judgment was erroneous : and Reynolds 
juſtice ſaid, he had conſidered it more fully, and was of opini- 
on he could not appear by attorney, though another wag 


joined who could; and Probyn Juſtice concurring, the judg- 


: 


| Dominus 


o 
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363 0 1 Dominus Rex ver ſ. Elliot. 
T HE juſtices of a borough committed the defendant for B. R. cannot 


receive a ſine 
non-payment of a fine ſet on him for a contempt in ſet by interior 
court, The defendant brought a habeas. corpus, and the court. 

court held it a good commitment; upon which he offered to 

pay the fine in B. R. but they ſaid they could not take it: he 

muſt be remanded, and pay it below. | 


a Smith verſe Fuller. 


E. RR OR of a judgment in C. B. in caſe for ſcandalous Where the de- 

words, of which four ſeveral ſets were laid in the de- ay 
claration, Upon Not guilty, the jury find for the plaintiff as aero At . 
to one ſet of words, and for the defendant as to all the reſt; mult be a judge 
and there, is a+ judgment for the plaintiff as to the damages men for ban 


and coſts, of ut. , N 
On error in B. R. it was objected by Strange, that there 
ought to be a judgment for the defendant 4s to the words of 
which he is acquitted, that he may plead the acquittal in bar 
of any other action. 1 Noll. Abr. 771. pl. 18. 20. 772. pt. 
26. 1 Roll. Rep. 293: 1 Keb. 488. 2 Saund. 250. 1 Saund. 
281. 8 Co. 58. Co. Ent. 287. 304 537. 676. and the 
untifP ſhould be amerced oo 5 clamore as to ſo much. 
the caſe of Tench v. Dalton, Paſch. 3 Geo, x. in eject- 
ment there was (inter alia) a verdict for Mountain, and a 
releaſe. of that; and it was long debated, whether it was ne- 
ceſſary to have a judgment in that caſe for the defendant ; [ 787 1 
but it was taken for granted that there muſt have been one, if 
there had been a verdict for him. N 


1 
— 


The court thought the judgment was not to be ſupported, Amendment ak. 
but put it off on the importunity of the defendant in error 8 . 
who then applied to C. B. and moved to amend the recard ; 
by the verdict: and after a rule to ſhew cauſe, the record was 
amended, and a judgment added, that guzad the words of 
which the defendant was acquitted eat inde fine die, and the 
plaintiff in miſericordia, &c. And then the King's Bench 
was moved to amend the record there, and afterwards the 
judgment was affirm et. 


The Caſe of John Bennet, Eſq; one of the Maſters 
of the High Court of Chancery. 


HE was a ground landlord of a houſe, in which an under⸗ eee 
leſſee dwelt, againſt whom execution was ſued out. lord cannot 
The court was moved for a rule on the ſheriff to pay Mr., ons n yr 


on execution 


Bennet a.year” 8 rent purſuant to 8 Ann. c. 1 But it was againſt an ur- 
e 2 Fo held, dei 
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| held, that this was not a caſe within the ſtatute, which ex 
tends only to the immediate landlord ; and- the caſe of Carr 
vi. Goldington was mentioned to have been ſo adjudged. 


White verſ. Woodhouſe. 


any ove N a ſpecial action upon the caſe for immoderately driving 
money into a chaiſe ſet to hire, the court refuſed to let the defendant 


court. bring money into court, and diſcharged a rule which had 
been obtained as of courſe for that purpoſe: and the chief 
Juſtice ſaid, the firſt motiom to bring money into court was in 
Kelyng's time, and introduced to avoid the hazard and dif- 
ficulty of pleading a tender. Strange pro quer? 
0 | Turvil ver/. Aynſworth. 
„ 1 * an action upon a South-Sea contract, the plaintiff de- 
#totporation is 1 clared it was for ſtock in the company trading ad maria 
fatal. L. Raym. Auſtrial vocat” the South-Sea company. It was inſiſted or 
* at the trial, that Auſtralis was the proper word, without an 
i, and therefore the evidence did not ſupport the declaration: 
and it was agreed to take a verdict for the plaintiff, and to 
apply to the court: and after a great debate a new trial was 
[ 788 J granted; for it was a different corporation, and if the word 
a Auftrial' was to be rejected, it would not do, for then it 
would be a company trading to all ſeas, whereas they trade in 
the South-Seas only; and the Anglice vocat the South-Sea 
company, will not do, where there is a proper Latin word 
which is not made uſe of. James Oſborn's caſe, 10 Co. 130. 


' 


© . The plaintiff afterwards had leave to amend his declaration 
| upon payment of coſts, | | 
3 Dominus Rex verſ. Liſter, 
Indiftment on an indictment for exerciſing the trade of a ſalter (which 


$ Eliz. quaſhed, I was held well, though not mentioned in the ſtatute 


Elix. c. 4. I Lev. 243. 1 Sid. 267. 2 Keb. 582.) the ſtile 
f the King was 8 Peta ; and the 3 laid to be 
exerciſed at the time of the ſtatute znfra hoc regnum muſt refer 
to Magnae Britanniae, whereas by the words of the ſtatute it 
muſt be uſed in England ; and for this fault the indictment 
was quaſhed. And ſo was a former indictment, Rex v. 
Pariſh, Trin. 13 Geo 1. 


Dominus Rex verſ. Street. 
Order to pro. N order of baſtardy was made, to pay ſo much weekly, 
ana — A till the child was nine years old, if it ſhould fo long live. 
| Et per Cur”. It is a good order, for we cannot interid it able 
, to provide for ĩtſelf ſooner; | j 


Dominus 
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Dominus Rex ver ſ. Curl. 


I NFORMA TION exhibited by the attorney general 
againſt the defendant Edmond Curl, for that he exiſtens 
homo iniquus et ſceleratus ac nequiter machinans et intendens 
bonos Fear hij us regni corrumpere, et eos ad ne- 
guitiam inducere, quendam turpem iniquum et obſcaenum li- 
Jallum intitulat” Venus in the cloiſter, or the Nun in her ſmack, 
impie et nequiter impreſſit et publicavit, ac imprimi et publi- 
cari cauſavit, (letting out the ſeveral lewd paſſages,) in malum 
exemplum, &c. And of this the defendant was found guilty. 
And in Trinity term laſt it was moved in arreſt of judgment 
by Mr. Marſh, that however the defendant may be puniſh- 
able for this in the Spiritual court as an offence contra bonos 
mores, yet it can't be a libel for which he is puniſhable in the 
Temporal court. Libellus is a diminutive of the word Liber, 
and *tis /ibell/us from its being a book, and not from the 
matter of its contents. In the caſe de libellis 1 my 
Lord Coke ſays, that it muſt be againſt the public, or ſome 
private perſon, to be a libel ; and I don't remember ever to 
have. heard this opinion contradicted, Whatever tends to 
corrupt the morals of the people, ought to be cenſured in the 
Spiritual court, to which properly all ſuch cauſes belong : 


what their proceedings are I am a ſtranger to; but for me tis 


ſufficient to ſay, I don't find any cafe wherein they were ever 
prohibited in ſuch a cauſe : in the reign of King Charles the 
ſecond there was a filthy run of obſcene writings, for which 
we meet with no proſecution in the Temporal courts ; and 
ſince theſe were things not fit to go unpunithed, it is to be 
ſuppoſed that my lords the biſhops animadverted upon them 
in their courts. In the caſe of the Queen v. Read, 6 Ann. 
in B. R. there was an information for a libel in writing an 
obſcene book called the fifteen plag ues of a maidenhead, and 
after conviction it was moved in arreſt of judgment, that this 
was not puniſhable in the Temporal courts ; and the opinion 
of chief juſtice Holt was ſo ſtrong with the objection, that the 
proſecutor never thought fit to ſtir it again. | 


Mr. Attorney-General contra. I do not obſerve it is pre- 
tended” there is any other way of puniſhing the defendant ; 
for if the Spiritual court had done it, inſtances might be 
given 3 and it is no argument to ſay we meet with no pro- 

ibitions ; ſuch a way of arguing would conſtrue them into 
all ſorts of juriſdictions. 2 


What I inſiſt upon is, that this is an offence at common 
law, as it tends to corrupt the morals of the king's ſubjects, 
and is Wer peace of the king. Peace includes good 

Vo. II. r 


ordex 


777 


An obſcene 
book is puniſh» 
able as a libel. 
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order and government, and that peace may be broken in 


many inſtances without an actual force. 1. If it be an act 
againſt the conſtitution or civil government; 2. If it be 
againſt religion ; and, 3. If againſt morality. 


I. Under the firſt head fall all the caſes of ſeditious wards 
or writings. 2 Roll. Abr. 78. pl. 2. 1 Vent. 3 3 Keb. 
841. and the caſe of the Queen v. Bedford, Mi Tick, I2 Ann, 
whoſe treatiſe of hereditary right was held to be a libel, tho? 
it contained no A upon any part of the then govern- 
ment, 


2. It is a libel if it reflects upon religion, that great baſis 
of civil government and ſociety ; and it may be both a ſpi- 


ritual and temporal offence, Cre. Fac. 421. 2 Roll. Abr. 


7 pl. 2. 1 Vent. 293. 3 Keb. 637. 621. In Tremayne's 
ntries 226, there is a ſentence, to have a paper fixed over 


the defendant? s head, intimating that he had uttered blaſ- 


phemous words tending to the ſubverſion of government. 
There is one Hall now in cuſtody on a conviction as for a 
libel, intitled, I Sober Reply to the Merry Arguments about 
the T rinity, and Paſch. 10 Ann. Regina v. Clendon, there 
was a ſpecial verdict on a libel about the Trinity, and it Was 
not made a doubt of in that caſe. 


3- As to morality, Deſtroying that is deſtroying the 
peace of the government, for government is no more than 
public order, which is morality, My lord chief juſtice Hale 
uſed to ſay, Chriſtianity is part of the law, and why not mo- 
rality too? I do not inſiſt that every immoral act is indict- 
able, ſuch as telling a lie, or the like; but if it is deſtructive 
of morality i in general, if it does, or may, affect all the king's 
ſubjects, it then is an offence of a public nature. And upon 
this diſtinction it is, that particular acts of fornication are not 

uniſhable in the Temporal courts, and bawdy-houſes are, 
> fir Charles Sedley's caſe it was faid, that this court is the 
cuſtos morum of the king's ſubjects. 1 Sid. 168. And upon 
this foundation there have been many proſecutions againſt the 
players for obſcene plays, though they have had intereft 
enough to get the proceedings ſtayed before judgment. Tre- 
mayne's Ent. 209. 213, 214, 275. 3 vol. State Trials, lord 


Grey's caſe. 


Mich. 10 V. 3. Rex v. Hill, the defendant was indicted 


for printing ſome obſcene poems of my lord Rocheſter's, 


tending to the corruption of youth; upon which he went 


abroad, and was outlawed ; which he would not have done 
if his counſel had thought it no libel. 


The Spiritual courts puniſh only perſonal ſpiritual defama- 


. tion by words ; if it is races to Writing, it is a temporal 


offenee. 
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fence. Salk. 552. Mo. 627. and it is puniſhable as a 
libel. My lord Coke, in the caſe. de libellis famoſis, had no- 
thing in view but ſcandalous defamatory libels. Libellus is 
not always, to be taken as a technical word ; in this caſe 
it may ſtand as an obſcene little book. And as to the caſe of 
Read, there was no judgment; but it went off upon the 
chief juſtice's ſaying, Why don't you go to the Spiritual 
court ? which was giving a falſe reaſon for that ſudden opi- 
nion, now it appears there is no inſtance of the Spiritual 
'tourt's intermeddling, where it is reduced to writing or in 
print, Pp 
Chief Juſtice. I think this is a caſe of very great conſe- 
uence, though if it was not for the caſe of the Queen v. 
ead, I ſhould make no great difficulty of it. Certainly the 
Spiritual court has nothing to do with it, if in writing : and 
if it reflects on religion, virtue; or morality, if it tends to 
diſturb the civil order of ſociety, I think it is a temporal of- 
fence. I do not think /ibellus is always to be taken as a 
technical word. Would not trover lie de guodam libello inti- 
tulat the New 731 and does not the Spiritual court 
proceed upon a libel 1 | 
Forteſcue J. I own this is a great offence, but I know 
of no law by which we can puniſh it. Common law is 
common , uſage, and where there is no law there can be no 
tranſgreſſion. At common law, drunkenneſs, or curſing 
and ſwearing, were not puniſhable ; and yet I do not find 
the Spiritual court took notice of them. This is but a gene- 
jal ſolicitation of chaſtity, and not indictable. Lady Purbeck's 
caſe was for procuring men and women to meet at her liouſe, 
and held not indictable, unleſs there had been particular facts 
to make it a bawdy-houſe. To make it indictable there 
ſhould be a breach of the peace, or ſomething tending to it, 
of which there is nothing in this caſe. A libel is a technical 
word at common law, and I muſt own the caſe of the Queen 
v. Read ſticks with me, for there was a rule to arreſt the 
judgment nf, And in fir Charles Sedley's caſe, there was a 
force in throwing out bottles upon the people's heads. 


Reynolds J. It is much to be lamented if this is not pu- 
niſhable : I agree there may be many inſtances, where acts 
of immorality are of ſpiritual cognizante only; but then 
thoſe are particular acts, where the proſecution is pro ſalute 
anime of the offender, and not where they are of a general 
immoral tendency, which I take to be a reafonable diſtine- 
tion. Read's caſe is indeed a caſe in point. But I confeſs 
I ſhould not have been of that opinion. Libellus does not 
er ui termini import defamation, but it is to be governed 
* 41 N 
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by the epithet which is added to it. This is ſurely worſe 
than fir Charles' Sedley's caſe, who only expoſed himſelf to 
the people then preſent, who might chuſe whether th 
would look upon him or not; whereas this book goes all 
over the kingdom. Drunkenneſs and ſwearing were puniſh- 
able in the Spiritual court, before the acts which made them 
| temporal offences, and in which the juriſdiction of the Spi- 
ritual court is ſaved. | 
Probyn J. inclined this to be puniſhable at common law, 
as an offence againſt the peace, in tending to weaken the 
bonds of civil ſociety, virtue, and morality. But it being a 
caſe of great conſequence, it was ordered to ſtand over for a 
further argument. 


And this term Page J. being come into the King's Bench 
in the room of juſtice Forteſcue, it was to have been ſpoke to 
by Mr. folicitor-general and myſelf. But Curl not having 
attended me in time, I acquainted the court J was not pre- 
pared : and my want of being ready proceeding from his 
own neglect, they refuſed to indulge him to the next term. 
[ 792 J And in two or three days they gave it as their unanimous 

opinion, that this was a temporal offence. They faid it was 
plain the force uſed in Sedley's cafe was but'a ſmall ingre- 
dient in the judgment of the court, who fined him 2000/7. 
And if the force was all they went upon, there was no occa- 
fion to talk of the court's being cenſor morum of the king's 
ſubjets. They ſaid if Read's cafe was to be adjudged, they 
ſhould rule it otherwiſe : and therefore in this caſe they gave 
judgment for the king. And the defendant was afterwards 
ſet in the pillory, as he well deſerved *. 


Gee verſ. Brown. 


At Guildhall coram Eyre C. J. de C. B. 


| Within what N 1 N an action upon an inland bill of exchange brought by 
rime a bill the indorſee againſt the drawer, it appeared the bill was 
payable 14th of May ; that upon a promiſe of payment the 
indorſee gave him to the 18th, from thence to 20th, thence 

to 24th, and from thence to 7th of June, when the accep- 

tor failed: And there being no notice to the drawer, the 

chief juſtice held it to be the lofs of the indorſee. Strange 


Z pro def”. 


—_— alt... <6; * _— * 


— 


— 


* Vide poſt 834, Woolſton's caſe, | 
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Sir Edmund Probyn, Kant. 

Sir Philip Yorke, Knt. Attorney-General, 
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— = 4 _ 


Lee verſ. Welch. 


3 HE plaintiff declared in C. B. that the defendant was Leaving out 
indebted to him in ſo much money for goods ſold and ſuper ſe aſſump» 
delivered, er fic indebitat' exiſtens bene et fideliter ſolvere et 8 
contentare vellet, leaving out in confideratione inde ſuper ſe SE: 
aſſumpſit et eidem Willielmo adtunc et ibidem fideliter promifit, L. Raym. 151 
quod, fc. And after judgment by default, it was reverſed on 

error, there being no promiſe actually laid in the declara- 

tion. 1 Lev. 164. 1 Sid. 246. Strange pro def in 

errore. | 


Dominus Rex ver. Channell. 


NDICTMENT againſt the defendant, for that he Indiftment lies 

keeping a common. griſt mill, and being employed by 3 
William Bare to grind three buſhels of wheat, did vi ef taining part of 
armisillicite take and detain forty-two pounds weight of the the corn. 
wheat. Upon a demurrer judgment was given for the de- 
fendant, there being no actual force laid, and this a matter [ 794 I 
of a private nature, for which an action would lie. 27 Af. 
pl. 19. 2 Keb. 391. Trin. 3 Geo, Rex v. Belſon, 


1 Sid. 209, 


Wilſon 


— 
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Wilſon verſe Poulter, 


2 In Middleſex, coram Raymond, C. J. 
No parol 111 N trover the defendant was charged with his confeſſion in 
dence to explain a depoſition taken before commiſſioners of bankrupt; 


» gdepolition. and the chief juſtice refuſed to let the defendant into any 
a pPuarol evidence to explaih it. 1 


Between the Pariſhes of Biſhops Haätfield and 
St. Peter's in St. Albans. 


Hired ſervant is O22 E R of two juſtices to remove a man and his 
ſettled where wife and their daughter from Hatfield to St. Peter's. 
the ſervice ids. Upon appeal to the ſeſſions, they ſtate, the caſe ſpecially : 
that 3d Auguſt 1925) Henry Langley was hired in St. Pe- 
ter's by Mr. Arnold (who had no ſettlement there) for one 
ear, to ſerve as his huntſman ; that Mr. Arnold had a dog- 
Liane in St. Peter's, where Langley was dieted, and ferved 
the year: but inaſmuch as Arnold himſelf had no ſettlement 
there, they vacate the order which ſent him to St. Peter's. 
Et per Curiam. The order of ſeſſions muſt be quaſhed, for 
Ante 528, this is exactly the caſe of the ſervant employed on the road 
to look after ſtage horſes belonging to one who lived elſe- 
where ; and yet the ſettlement was adjudged to be where the 

fervice was. Strange pro St. Peter's. 


Dominus Rex verſ. Edwardum Elwell, Bart. 


8 H E was brought up upon a habeas corpus, with a return 
8 of the cauſe of his commitment, which was upon 


diſcharge on the a conviction of forcible entry and detainer. And it being 
warrant ofcom- moved to diſcharge him upon exceptions to the commit- 
out having the ment; the court refuſed to enter into the conſideration of 


conviftion be- them, till the conviction was likewiſe regularly removed 


fore them. N 

AN Ps before them. But by conſent he was bailed in the mean 
time. And 

2 — 1c This term, the conviction being before the court, it 


viction by juſti- appeared that there was no fine ſet by the juſtices, and it 
ces of peace. was therefore moved to be quaſhed. It was agreed on 
| both ſides, that there ſhould be a fine ; but it was inſiſted, 
1 7950 that it being now before the King's Bench by a certiorari, 
they might ſet the fine. Sed per Curiam. We are not to 
execute the judgment of an inferior court. The conviction 
is to be upon view, and. they who view the nature of tho 
force are the propereſt judges what fine to ſet ; and though a 
: certiarars 

t | 
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certiorari ſhould come before the fine is ſet; yet it would 
be no contempt in the juſtices to complete their judgment 
ky ſetting one. Lambert indeed was of opinion, that. the 
juſtices could not ſet the fine at all; but upon what founda- 
tion we can never imagine, The juſtices are not bound to 
do it upon the ſpot, but may take a reaſonable time to con- 
ſider of the fine; but then they cannot commit the party 
whilſt they conſider of the fine ; becauſe by the words of the 
act, the commitment is to be till he has paid the fine. The 
conviction muſt be quaſhed, and the n * 
+ Aeb. 57 4 


Fate 
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Sir Edmund Probyn, Knt. 

Sir Philip Yorke, Knt. Attorney-General. 
Charles Talbot, Eſq; Solicitor-General. 
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Reynolds ver/. Thorpe. 


In ayowries N replevin the defendant avowed for rent, and ſhewed that 


eee A. habens titulum, demiſed to him, and that he made an 
of particular 


eſtates muſt be Under-leaſe to the plaintiff. And on demurrer, it was reſolv- 


ſhewn,” ed to be ill, according to the caſe of Scilly v. Dally, Salk. 
E . * 562. 3 Ton. 193. 5 Co. 1, And judgment was given for 
Kong the plaintiff, | | 
Crutchfield ver/. Scott, 


Money may be PH E queſtion was, Whether in an action by an executor 

e the defendant ſhould be allowed to bring money into 

3 cent court? And on conſideration it was held he might, and that 

1 the effect of it would be, not to make the executor pay, but 
only loſe his ſubſequent coſts. Mich. 3 Ges. 1. Baker v. 
Turberville, allowed ſo to do. 


1 797 ] Wilkinſon verſ. Poole. 
| col tor hot. J TH E court made the defendant pay coſts for not going on 
s by pro- to trial by proviſo according to notice, : 
viſo, 


Evans 


KK mm > co 8 


A 
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Evans ver /. Higgs. 


QTRAN GE moved to diſcharge the defendant out of exe- 
! cution, as being an ambaſſador's ſervant, viz, his Engliſh 
ſecretary. And it was objected, lie did not lie in the houſe ; 
and the words of 7 Ann. c. 12. are donięſtic ſervants. Sed 
per Curiani. The nature of his employment requires his at- 
tendance at the houſe; and it is not neceſſary he ſhould lie 
there. And the general words all writs and proceſſes ſhall 
be wold, take iti this cafe, and therefore the execution muſt 
Be ſet aſide. Feet þ , 


Hil. 4 Geo. 2. Widmore v. Alvarez. In the caſe of the 
French ambaſſador, it was ruled, that the perſon need 
not lie in the houſe, but he muſt do ſome actual ſervice 
there. 3 e 


Lancaſter verſi French. 

THE plaintiff being a carpenter, brought an action for 
-4 theſe words, 

& days work, and received the money for the work, that 


4 T ; * 2 ” 
* N 
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1 

Privilege of arit« 
baſſadors. 

L. Raym. 13245 


-y 


Words not ge- 


e has charged Mr. Andrews for forty tionable. 


1 Roll. Abr. 


c might have been done in ten days, and he is a rogue for 45 42 


Mod. 398. 


&© his pains.” After verdict for the plaintiff the judgment Salk. 694 


was arreſted; the words not being actionable, 


Dominus Rex ber ſ. Epiſcopum Cheſter. 


Mancheſter college, to admit a chaplain. The biſhop 
returns, that by the royal foundation he is appointed viſitor. 

And upon argument it was objected, that though a manda- 
mus will not lie where there is a viſitor free from any objec- 
tion ; yet here the two offices being in the ſame perſon, he 
cannot viſit himſelf ; and no caſe can be ſhewn, where the 


AAANDAMUS directed to the biſhop as warden of Maidames lies 


for a chaplain 
where there 18 
no viſitor. 


founder has once granted the whole out of him, and on ſuch 


a temporary ſuſpenſion it has reſulted back. 


Et per Curiam. It is plain he cannot viſit now, becauſe his 
power is ſuſpended, and theſe are powers that may ceaſe 
and revive, without inconvenience, fince there is this court 
to reſort to. In a lay corporation the founder and his heirs 
are viſitors : in a ſpiritual one, the juriſdiction is here, unleſs 
there be an expreſs viſitor appointed : the ground of our in- 
terpoſing in this caſe is, that at preſent there is no other viſi- 
ne | . 6 Wes tatorial 
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tatorial power in being. A peremptory mandamus was granted, 
Vide 2 Geo. 2 Co 29. y 4 ; Tx 


3 — The caſe of the Conſtables of Limington. 


— 


goss endust HEY were choſen and ſworn in at the leet ; and the 
diſcharge con- ſeſſions, on pretence that the election was not made ac- 
bles appointed cording to the particular uſage of the place, made an order 
* to diſcharge the appointment. And now the order of ſeſſions 
Salk. 175. was quaſhed, for at common law they had nothing to do with 
T. Jones #12. the election of conſtables, and the 13 & 14 Car. 2. c. 12. 
b gives it them only in the caſe of death or removal within the 
year. 


Shaw verſe Wein. 
Mich. 9 Geo. rot. 18. 
Yeviſe of lands 6 655 ON Not guilty in ejectment for lands in the coun 


and heredita- of Flint, on a trial at the grand ſeſſions, the jury fin 


ments to A. and 4h; 1 dict. 
B. in truſt for this ſpecial yu 


| ed 

others in tail That Thomas Ravenſcroft being ſeiſed in fee of the pre- 

N is 2 miſes in queſtion, by his will dated in Auguſt 167 5 deviſed 
Evie in ice to a . . . 

the truſtees tho? the ſame to his wife Dorothy for her life, and for her better 

there be not the ſupport he alſo deviſed her 5001. to be raiſed by ſale of timber, 

bs qu 5 88 or or digging of coal; and after her deceaſe he deviſed the pre 

S Danv, 138, miſes to three truſtees and the ſurvivor of them, in truſt for 

his two ſiſters, Anne Lunsford and Dorothy Eyatt, equally 

between them, during their natural lives, without committing 

any manner of waſte ;. provided that Whatever part of the 

ool. ſhould be paid his wife by either of his fiſters, the ſame 

all be reimburſed to them by getting of coal upon the pre- 

miſes only; and if either of his ſiſters ſhould happen to die 

leaving ide or iſſues of her or their bodies lawfully. begotten, 

then in truſt for ſuch iſſue or iſſues of the mother's ſhare, or 

elſe in truſt for the ſurvivor or ſurvivors of them, and their 

reſpective iſſue or iſſues ; and if it ſhould happen that both 

the ſiſters ſhould die without iſſue as aforeſaid, and their iſſue 

[ 799 ] or ĩſſues to die without ifſue or iſſues lawfully to be begotten, 


. 


then in truſt for John Swift in tail- male, remainder to Ra- 
venſcroft Gifford (the leſſor of the plaintiff) and the heirs- 
male of his body, with ſeveral remainders over. That the 
deviſor died, and his wife entered, and enjoyed for her life; 
and on her deceaſe the two fiſters entered and were poſſeſſed. 


— 


— 


— — 


= This ſtatute empowers the king to viſit the collegiate church of Mancheſ- 
fer, during ſuch time as the wardenſhip of- the faid church is or hall be held in 
commen with the biſhoprick of Cheſier. | 

. That 
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That Anne (one of the ſiſters) died without iſſue, and Do- 
rothy Eyatt ſurvived her, and g April 1688, levied a fine, and 
ſuffered a recovery to the uſe of herſelf in fee. That John 


Swift died without iſſue in the life of Dorothy Evatt, who 


is ſince dead alſo without iſſue, upon whoſe death Ravenſcroft 
Gifford. entered and made th | 

entered and was poſſeſſed till ejected by the defendant : ſed 
2 Sc. Et fi pro quer, pro quer; et fi pro def” pro 
def”. | WRIT 
Upon this ſpecial verdict judgment was given in the court 
of grand ſeſſions for the defendant. And on error in B. R. 
the general errors are aſſigne d. 


Before they entered upon the main point, a previous queſ- 
tion was ſtirred by the council for the plaintiff, What eſtate the 
truſtees took by virtue of this will : and they contended, that 
though the deviſe was only to them and the ſurvivor of them, 
without the words Heirs or for ever, yet the carving out fo 


many eſtates of inheritance, that were to be ſerved out of the 


truſt, ſhews the intent of the deviſor to give them an eſtate in 
fee; ſince nothing elſe could be ſufficient to ſatisfy all the 
truſts. And 3 Co. 20. 5. Cro. Eliz. 204. 2 Cre. 527. 
6 Co. 16. Salt. 236. were cited, where the word gate car- 
ried a fee : here it is houſes, lands, tenements, and heredita- 
ments. Hob. 2. Mo. 873. 1 Ven. 299. 2 Jon. 57. 2 Lev. 
oP But this point was not conteſted by the defendant ; 
and the court ſaid it muſt certainly be a fee in them ; though 
if it ſhould not, the will would have the ſame effect, by the 
deviſee's taking as upon an immediate deviſe. 


But the main queſtion aroſe upon the deviſe to the ſiſters, 
whether they were tenants for life or tenants in tail ; which 
had this conſequence, that if they were but tenants for life, 
the fine and recovery by Dorothy the ſurvivor were no bar ; 
but if they were tenants in tail, the remainder over to the leſ- 
{or of the plaintiff was barred, 
And Reeve pro guer argued, that under this will the two 
filters were but tenants for life, with contingent remainders 
to their ĩſſue in tail. The words of the will are ſtrong for this 
Purpoſe: hedeviſes it to them two egually between them dur- 
ing their natural lives without committing any manner of 
waſte, which ſhews his intent, that they ſhould not have ſuc 
An eſtate as would protect them in commuting of waſte. So 
is that other clauſe by which, the ſiſters are impowered to re- 
imburſe themſelves ſo much of the 5ool. as they ſhall pay, 
by getting of coals on the premiſes only; which power will 
be uſeleſs, if it be conſtrued an eſtate · tail. 


1 
- 
„ 


e leaſe to the plaintiff, who 
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Here are no expreſs words that give it for more than their 
lives, and it is indiſputable, that in a deed it would be an 
eſtate for life only. But whether it ſhall be carried further 


in this caſe, which is a will, nſuſt depend upon the authorities 
that will be cited on either "ſide, I expect to hear the caſe of | 


King v. Melling, 1 Ven. 214. 225. cited againſt me; but 
upon that I muſt ohſeive, that there was not this clauſe of 
being puniſhable for waſte." In the caſe of Baekhouſe v. 
Wells, Hil. 12 Ann. in B. R. the deviſe was for and during 
the term of his natural life only, without impeachment of 
waſte, and after his deceaſe to the iſſue- male of his body: 

and it was reſolved, that this was but an eſtate for life, farſt, 
becauſe of the word only that was added, and in the next place 


on account of the clauſe of being diſpuniſhable of waſte 


which the court ſaid ouſted all pretence of an eſtate-tail, An 
was much ſtronger than the power to make a jointure in King 


v. Melling, for that was of ſervice even after the deviſe was 
conſtrued tp be a tail, by enabling the deviſee to make a a join- 


ture without ſuffering a recovery. 


In the caſe of Loddington v. EKime, 3 Leu. 432. tliere 
was not the word only, but without impeachment of waſte 


was in, and governed the reſolution that made it buy an cling 
for | life. &-l 


And that which makes this confleu8ion the more nt 
able is, that the remainders over to Swift and the leſſor of 
the plaintiff are conceived in the proper terms to make it 
an eſtate- tail in them, It is to John Swift and the heirs- 
male of his body lawfully begotten, and for want of ſuch 
iſſue to Ravenſcroft Gifford and the heirs-male of his body, 
with remainders over. Naw: can it; be imagined; that the 
deviſor did not intend to paſs different intereſts, hen he 
made uſe of ſuch different expreſſions? It proves in my ap- 
prehenſion, that he knew what words were maſt proper to cal 


ry an eſtate- tail, and that where he did not intend to ee 
tail, he has not uſed them. | 


The words ſurviver or ſurvivors of ** ha hats to 


7 


the iſſue and not to the ſiſters, becauſe he makes uſe of the 
plural number, and Wege can be no el wer, dat af daß 


liſters. 


He made cher Wait char if it be chr an eſtate- 
tail, yet the leſſor of the plaintiff will be intitled to à moie- 


ty; becauſe Anne Lunsford was tenant in eommon, and died 


before the recovery ſuffered by the other lifter, the conſequence 


of which is, that the remainder was 5 VR in . 25 as to 


— * wy: 5 Co. 7. 8 Co. . 4 
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Bootle contra argued, that it was an eſtate-tail in the 
ſiſters, with croſs remainders to their iſſues. That iſue in 
a will is equivalent to heirs of the body, will not I believe be 
diſputed. It is always taken to be nomen collectivum, and in 
this ſenſe the word exitus is uſed in the ſtatute de donis, If. 
then a deviſe to A. and his ifſue is as ſtrong as a deviſe to him 
and the heirs of his body, let us ſee how it ſtands upon the 
words of this will. Here it is to them two equally to be di- 
vided,; and if they happen to die without iſſue, the remainder 
over; now I do not contend that this is an expreſs deviſe in 
tail, as in the former caſe put of a deviſe to A. and the heirs 
of his body; but it will be ſufficient for me, if it be ſuch a 


deviſe by implication ; as it was conſtrued in the caſe of King 


v. Melling, which was a deviſe to A. for life expreſsly, an 
after his deceaſe to ſuch ifſue as he ſhould have of the body of 
his ſecond wife (his firſt then being alive), and it was held 
to be an eſtate-tail in A. What difference is there between 
the two caſes ? this only, that I can perceive, (and whictf 
makes our caſe the ſtrongeſt) that in that caſe the words for 
life are. expreſsly mentioned, but in our caſe they are not. 


In the caſe of the Attorney-general againſt Sutton and Pa- 
man, which was in the Houſe of Peers, Hil. 7 Geo. the de- 
cree indeed was reverſed as to another point; but as to the 
following point, they agreed with the court below, that a de- 
viſe to A. and his firſt and ſecond iſſue- male, without going 
any further, was an eſtate-tail: So in the caſe of Langley v. 


— 


1 Will. Rep. 
754 


Abr. Ca. Eg. 


Baldwin in C. B. 19 May 1707, upon a caſe referred from 185. 


my lord chancellor, the deviſe was to his eldeſt ſon for life, 
without impeachment of waſte, and after his deceaſe to my 
grandſon for life, without impeachment of waſte, and with 
a power to make a jointure, and after his deceaſe to his firſt 
ſon and the heirs- male of his body, and fo as far as a ſixth ſon; 
and if my faid grandſon dies without iſſue- male, then he de- 
viſed it over : and the queſtion was, Whether the limitation 
ſtopping at a ſixth ſon, and not going on to every other ſon 
and ſons, and there being the clauſe as to waſte and for 
making a jointure, it ſhould: be an eſtate- tail in the grandſon ? 
and by the unanimous opinion of the court of C. B. it was re- 
ſolved to be an eſtate-tail : this caſe deſtroys all the arguments 
drawn from the clauſe againſt committing waſte. 


Tube caſe of Loddington v. Kime was adjudged upon the 
expreſs words, “ to Evers Armin for his life, and in caſe he 


„ ſhall have iſſue- male, to ſuch ifſue-male and his heirs for 


ever: which word his related to the iſſue- male, and not 
to Evers Armin ; and alſo becauſe in the ſame will he after- 
wards takes notice of that iſſue- male as the perſon to whom I have 
Tr} given 


L. Raym. 203. 
209. 
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given the inheritance : there the words (as I ſaid before) were 
expreſs and good ſenſe, but here they are nonſenſical, if they 
die without iſue, and the iſſue dies without i ue. 


As to the other point, by which Mr. Reeve would intitle 
the leſſor to a moiety ; he cited Raym. 452. Sir T. Jones 
172. that theſe being crofs remainders, and one dying with-' 
out iſſue, the fine and recovery by the other would be a bar 
for the whole. %%% ͤ PMT 
Pratt Chief Juſtice, I ſay nothing at preſent to be bound 
by; but as thus advifed, I think it a ſtrong point that this is 
an eſtate- tail in the ſiſters, I cannot allow this to be a con- 
— fingent remainder; it is only a deſcription when the iſſue 
hal take; and certainly a deviſe to one and his iſſue is the 
ſame as if it had been to him and the heirs of his body. In 
Loddington v. Kime it was but a d-fignatio perſong and as 
to the other caſes cited by Mr. Bootle, I think them exactly 
the ſame with the preſent caſe, 
. Powys juſtice accord” that it, was an eftate-tail, 
Forteſcue Juſtice. My preſent opinion is, that this is an 
„ eeſtate- tail, Ie is the moſt expreſſive word that could be 
uſed, becauſe it extends in infinitum. Loddington v. Kime 
does not come up to this, for hit heirs was confined to the 
firſt iſſue, and was exactly the ſame with heir-male in Ar- 
cher's caſe, The caſe of King v. Melling was adjudged to 
„„ bea tail, becauſe the word iſſue did not make a deſignatio per- 
+. fone, Which is in this caſe, mme. | 
Raymond Juſtice, Certainly the adding any clauſe relating 
to waſte can never alter the operation of law; and ſo ſaid my 
Jord juſtice Hale in that caſe of King v. Melling. Ius 
may in ſome caſes be a deſignat io perſonæ, but I ſee nothing 
* this caſe to make it ſo. The uſing the plural number, 
urvivors, is the only word that looks that way: if you refer 
it to the two ſiſters, it will Ggnify nothing; but it ſticks with 
ane that it is not applicable to the caſe of two. ſiſters only. 
LY Curiam, ulterius conſilium. , £01. brig 2:3 

| Paſch.)11 Geo. it was argued -a- ſecond time: when Rey- 
nolds chief juſtice inclined it but an eſtate for life; ſo it ſtood 

upon a curia adviſare vult till this term: when | 
wks works fn Raymond chief juſtice delivered the reſolution of the court. 
2 will create au The term in the declaration being expired, it may be thought 
ellate ſor like unneceſſary to deliver our opinions: but as there was judg- 
| only. ment againft the plaintiff below to pay coſts, and as if that 
| { 803 ] judgment is erroneous: he will be intitled to damages; he has 


— 22 


a right to. be relieved in theſe inſtances, though as to recover- 
ing the poſſeſſion he is too late. And we are all of opinion, 
I 3% $I 4 ; that 
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that the judgment given e per N and an to be 
reverſed. ( * 


The firſt queſtion” was Was ads was; What eſtate the 

truſtees took by this will? it being only a deviſe to them and 
the ſurvivor of them, without the words heirs or for ever. 
Now as to this we all think it muft be conſtrued a deviſe in 
fee, becauſe otherwiſe it can never ſerve all the truſt eſtates 
which are carved ont of it ; and whoever reads the will, can- 
not but be ſatisfied that it was his mtent it ſhould be fo it is 
therefore a deviſe in fee by implication; or if it was not, it 
would come to the ſame thing in this caſe, becauſe the deviſees 
for whom they are in truſt would take by way of immediate 
deviſe.” x Roll. Abr. 611. K. 12. 


The next and principal queſtion was, What eitate the two 
fiſters took, Whether an eftate-tail, or for life only? If it was 
in tail, then the judgment below was right, and the fine 3 
bat ; if it was only for life, then the fine will be no bar, and 
me judgment wrong by which it ĩs ſet up as ſucn. 


And we are all of opinion, that the ſiſters took an a eſtate for 
life only, with contingent remainders to their children; and 
this both from the words and intent of the will. As to the 
words; it is to them during their natural lives, without com- 
mitting any manner of waſte, and theſe are the ſtrongeſt 
words hat can be uſed in a will for that purpoſe, As to the 
intent: 1. The precedent. deviſe to his wife is in the ſame 
words, and it is plain and manifeſt he ended ſhe ſhould 
have it but for life. 2. The proviſo for raiſing the 5001. is 
a ſtrong argument he meant hoy / ſhould take 5 Br or life ; 
for if it was in tail, they might fell timber, or dig what coals 
they pleaſed ; and it is obſervable, that he has given the two 
liſters leſs power in. that reſpect than he gave his wife ; for the 
wife could raiſe the money by ſale of timber or digging of 
coal, but the ſiſters are to raiſe it by getting of coal only. 3. It 
is very obſervable, that the iſſue of the two ſiſters have not 
this power given them; which ſhews he knew the general 
power they would have as tenants in tail did not need to have 
ſuch a clauſe added for them.. 4. The clauſe by which he 
reſtrains his ſiſters from committing waſte is an evidence of 
his intent to give it but for life, 5. The words and if either 
of my fiflers happen to die leaving iſſue, then in truſt for ſuch 
i ſue, do not make iſue a word of limitation, but only a de- 

gnatio perſong he intended ſhould take after his ſiſters, 

he word «ue has not one determinate ſenſe, in which it is 

to be taken in all caſes, no not in a common law conveyance, | 

and much leſs. in a will, where the intent of the party is 

Chief) to be regarded. Ir a man makes a feoffment to va 
an 
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mid his iſſue- male, this is not an eſtate- tail in the feoffee, for 
want of the word heirs. 1 Roll. Abr. 837. R. 1. Where 
iſſue is a word of limitation, it is namen rollectiuum; but 
where it is a-deſignatio perſona, or a word of purchaſe, it is 
not. And though Levinz in his report of the caſe of Lod- 
dington v. Kime (3 Lev. 435.) takes notice that no judgment 
was given, but the parties accommodated the matter; yet he 
is: miſtaken in that, for Paſch. ꝙ I. z. it, was argued ſeriatini 
by the court, and the point determined, that Evers Armin 
took but for life; and the determination in Chancery and the 
Houſe of Lords were both conformable to that judgment. 
The caſe of Backhouſe v. Wells, which was cited at the 
bar, and is entered Trin. 11 Ann. rot. 220. is likewiſe a 
ſtrong caſe in point : for there the court relied very much up- 
on the clauſe about impeachment of waſte, to ſhew the intent 
of the deviſor to paſs only an eſtate for life, and to make the 
word iſſue a deſignatio perſonae, and not a word of limitation. 
6. The words ſurvivor or ſurvivors of them, if they are of 
any uſe, muſt refer to the iſſue, and not to the two ſiſters, 
dut of which there can be no ſurvivors ; and ſince they may 
conſiſtently with the other words of the will be applied to 
the iſſue, we think they are too material to be rejected, and 
rejected they muſt be, unleſs they are ſo applied. The word 
i//ue may have a different conſtruction, even in the fame 
will: a deviſe to A. and his iſſue will make it a word of li- 
mitation; but if it be to A. for life, and after to his iſſue; 
and the iſſue or heirs of the body of ſuch iſſue ;*in the firſt 
part it will be de/ignatio perſone, and in the ſecond a word of 
imitation : and that was the opinion of the court in both 
the caſes. of Loddington v. Kime and Backhouſe v. Wells, 
where they did not intirely found their judgment upon the 
word only. In 1 Vent. 232. thewords of limitation being grafted 
upon the word heir, was conſtrued to make the firſt only 
a deſignatio perſonæ, and ſo was the caſe there mentioned of 
Clark v. Day, but the true name is Cheat v. Dav Cre: 
Eliz. 313. Ow. 148. Mb. 593 1 Roll. 832. And tho?” 
no judgment is entered on the roll, yet Moore ſays, the opi- 
nion of the court was given; and Hale cites it as ſuch in the 
caſe of King v Melling. ' es | 
And as to that caſe of King v. Melling, it appears to have 
been ruled with great difficulty, and Hale himſelf was of 
two opinions about it : as it is, if muſt now be taken fot 
law ; though we will not go an inch further, becauſe it 
is manifeſt, that by ſuch conſtructions people are let in to cut 
off intails contrary to the intent of the devifor. And there 
is this difference between tliat caſe and thls, that there 4-4 


® * 
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no limitation over to the iſſue or heirs of the body of the iſ- 


ſue, as here; ſo that our judgment will not contradict the 


caſe of King v. Melling 2 


And as to the caſes of Langley v. Baldwin and Sutton v. 


Paman, cited by Mr. Bootle, they do not come up to this; 
for there it was conſtrued an eſtate- tail by implication upon 
the apparent intent that the deviſee's family ſhould have it ſo 
long as there was any iſſue, though a limited number of ſons 
were only mentioned in the will. And as to the word only, 
in the caſe of Backhouſe v. Wells, we think {the intent of 
the deviſor is as ſtrong, as if the ſame word had been in this 
will, and therefore that caſe is an authority in point. 


So that upon the whole we are of opinion, that the two 
ſiſters took only an eſtate for life; the conſequence of which 
is, that the fine and recovery, though they were a forfeiture 
of the eſtate for life, could not bar the remainder to the leffor 
of the plaintiff, againſt whom judgment was given below, 
which we think ought to be reverſed, and a judgment given 
for the plaintiff to recover damages, but not the poſſeſſion. 


Afterwards this cauſe went up into the Houfe of Lords, on 


a writ of error brought by William Sparrow and others, and 


was argued by Mr. attorney-general and Mr. Bootle to make 
it an eſtate-tail, and by Mr. Fazakerley and Mr. Strange to 
make it but an eſtate for life. And all the judges being or- 
dered to attend, took time to conſider of it. And at ano- 
ther day nine were of opinion that it was but an eſtate for 
life, viz. Raymond, Price, Page, Reynolds, Hale, Carter, 
Denton, Probyn and 1 : and Eyre, Pengelly and For- 
teſcue held it an eſtate-tail. And many lords who were of 


opinion to affirm being gone away, the judgment of B. R. 
7 late at niglit reverſed, upon a diviſion of ten lords againſt 
en. och 3 ny (11-743 #43 rf ; ; 
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2 Georgii 2 Regis. In B. R. 


Sir Robert Raymond, Knt. Lord Chief Juſticey 
= Sir Francis Page, Kant. . ne, 
3 James Reynolds Eiq. Ide. , 
Sir Edmund Probyn, Knt. 

Sir Philip Yorke, Knt. Attorney-General. 
Charles Talbot, Eſq; Solicitor-General. 
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Matthews ver . Spicer. 


1 afſumpſit the T H E plaintiff declared in Mani upon a promiſe made 
* od the 26th March 12th Geo, 1. The defendant pleaded, that 
”  Planiiff may after the promiſe, and before * bill filed, via. 2d April, he 

alledge a 4 tendered the money. T be plaintiff re plied, that after mak 


| | — bis ing the promiſe, ſcilicet 12th February, he filed his bill, &c. 


em” inde, and Reeve pro defendente objected, that by the 
I Roll, Abr. 5 27 own ſhewing he has brought his action — the 
2 E. 14- cauſe of action accrued ; for the promiſe he declares on is 

| Pro. Jac, bg. 26th March, and his bill was filed 12th February before. 


Sed per Curiam. As the plaintiff would not in evidence 

have been confined to the day in his declaration, there is no 

N he ſhould be more confined in pleading. Indeed if 

his was a note, the day would be material, and an eſſential 

art of the agreement, from which he could not vary ; but 

in the caſe of a common aſſump/it, the day is alledged only 

for form, and therefore the defendant cannot confine the 

[ 80 ] plaintiff to the day alledged in the declaration : and upon this 
4 diſtinction the caſes of Stafford v. Forcer, Paſch. 1 Geo. 1. 


4 Kate 21. and Cole v. Hawkins, Hil. 3 Geo. 1. were adjudged. The 
_ _ nr bad 9 n 
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Lady Falconbridge verſt Forreſt. 
N an action of ſeandalum magnatum the court refuſed to 
change the venze from Middleſex to Cheſter, becauſe it 


was to ſend it into a county palatine, and there was no in- 
ſtance of doing it in ſuch an action. L. Raym. 1418. 


Wright ver. Canning. 
HE writ of error was returhable before any judgment 
L given; and on conſideration it was held to be ſuch a 
fault, as is hot amendable by the ſtatute 5 Ges. 1. c. 13. 
Muttit ver /. Denny. 


| * ejecment againſt two defendants, it was ſaid that they 
L intravit, expulit et amovit. And after verdict pro guer”; 
I moved in arreſt of judgment, and the court held it to be 


there was nothing to amend by, on the authority 6f Cro. Fac. 
306. Salk. 48. and then the plaintiff had judgment. 
HFlenriques verſ. the Dutch Weſt India Company. 
| E RR OR of the award of execution in C. B. in a ſcire 
| Fa againſt bail. The. placita is of Eaſter Term 
11 Geo. with an alias prout patet of Hil. before. The ſcire 
actas is returnable in \oftabis .purificationts, at which day 
the plaintiffs and defendant both appear by attorney, and im- 


they have ſuſtained by the delay of execution. Upon error 
the want of warrants of attorney is aſſigned, and a certiorari 


returned, that. there are none either of Eaſter or Hilary Term | © | 


t1 Geo. And then the company come in and alledge diminu- 


tion, and bring up warrants of Eafter Term; the term in - 


the platita, and plead in nuilo off erratum. 2 | 
Strange pro quer in errore objected, that as the ſcire Factas 
is returnable in Hilary Term, and then the entry goes on, 


et modo hit ad hunc diem veniunt the parties by their attornies, 


a ſubſequent warrant in Eaſter Term after will not warrant 


their appearance in Hilary Term before. And the act for 


uümendment 6f the law requires the warrant-of attorney for 
the plaintiff to be entered of the term he detlares, which in 
this caſe is Hilary Term. 2. The judgment is for 6. 105. 
for damages and coſts which the plaintiffs ſuſtdiĩned by the 

delay of execution; now at common law there were no coſts 


ill. But at another day they ordered it to be amended, though -- 


parl to Eaſter Term. And after nul tiel retord pleaded, there 
is judgment io quer perfecerunt recordum, and ſhall-have | 
execution for the debt and 6/0. 10s. for damages and coſts 
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be changed inta | 
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ſcaud mag. 5 4 
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error is not | 
amendables # 
Ld. Raym. 
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in a ſcire facias, and the 8 & g . 3. c. 10. which gives 
coſts on a ſcire faciam, mentions only coſts of ſuit, but da- 
mages for delay of execution are given only on writs of error 
mr, by 3 H. 7. c. 10. and the entry on writs of error is in this 

6 manner, but never in ſcire facias. | 
The court upon this ſtate of the objections were _—y 
| of opinion with them both. But another day Reeve pro def” 
in errore as to- the firſt objection cited Noke v. Caldecott, 
„ Tiuyin. 8 Geo. ante 526. where it was held to be good, if there 
was a warrant of attorney at any time pendente lite; and 
there it was of a term ſubſequent to the placita : whereas 


bereit is of the term in the placita, And upon the au- 
„  _ thority of that caſe the court over- ruled the firſt objection, 


ent re-. And as to the ſecond it was not attempted to be ſupported : 
were in part but what was contended for was, that the judgment for da- 
pro reliduo. mages is a diſtinct judgment, and comes in with a confiderg- 
: tum eft etiam; and therefore according to the caſe of Green 
1 233 . Waller, Trin. 2 Ann. and Bellew v. Aylmer, Trin. 
| 5 Geo. 1. the court held, that it might be reverſed as to the 
6. ros. damages, and affirmed as to the reſt. And the 
„judgment was pronounced accordingly. 
NM. B. 23d April 1730 on error in parliament the judg- 
maent of B. 1 Was affirmed, and 100. coſts given. N 


„ 'S, s * % a WW 


+ Ay . Caſe of the Bailiffs of Bridgenorth. 
—  Whereawit A Mandamus was directed to the two bailiffs; one of 
—— 1 A which was for obeying the writ, and the other would 


muſt be attach- not, nor Join in a return. And the court granted an attach- 


Fock. Hong ment againſt both, for they faid it would be endleſs to try in 


one is ready to © all caſes which was in the right, and it would be always uſed 
obey. for a handle of delay. | 
I 809 . Maylin et al verſ. Eyloe. 
13 * A Guildhall coram Raymond C. 7. 
dunk oo of O 28th November Hall rode out of town, and returned 
14 of 


in the evening, before which a bailiff had been at his 
5 to arreſt him: the next morning he ſent for the bailiff, 
and told him he went out in order to get the term of the 
plaintiff, and now the return of the writ was out, if they 
ould take out a new writ he would give bail, which was 
 _ _-done.accordingly. And this was held to be an act of bank- 
155 bi e, I Zac. I. c. 15. which ſpeaks of departing from 
is b 
eat 


Ld 


= 
oy 
- 


# 


Pro def ” | 


- his Me with intent, and whereby his creditors may be de- 


d or delayed from recovering their juſt debts. Strange 
5 Bottomley 
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of trover for ſeveral parcels of goods. And Strange ob- 


jected; that the damages were intire, and as to one parcel of 1. Raym. 


| 
\ 
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RR OR of a judgment by default in C. B. in an action Whit » fut. 


cient certainty 
in trover. 


the goods it was too general, the words being: una parcella 1529. 


ſegeſlrium, involucrorum et funium, Anglice packcloths, wrap- 
pers and cords:; fo that there is not only the objection to the 
word parcella, which has been held ill; but there is likewiſe 
an incertainty as to what that parcel conſiſts of. Trin. 1 Geo. 
1. Kempſter v. Nelſon, pro parcella lintei, Anglice childbed 
linen, and parcella papyri, Anglice writings, was held ill in 
replevin. 2 Show. 433. Trover de ſeptem parcellis panni 
"tintei, too general. 2 Lev. 195. The word parcel likewiſe 


held ill in treſpaſs, Trin. 10 Ann. Trover pro diverſis er- 


cimoniis, Anglice earthen ware, held ill. 
Lee contra. Parcella in this caſe ſignifies a bundle; and 
though formerly theſe exceptions have prevailed, yet of late 


years more general expreſſions have been allowed. Pecia 
was formerly held ill, and yet Hil. 13 Geo. Radley v. Rudge, 


trover for a piece of tepee was held well enough. In 1 Lev. Ante 138, 


303. aſſumpſit pro quadam parcella was held good, and it is 
there ſaid ĩt would be the fame in troyer, Harford v. Jones, 


.12 V. 3. Trover for 72 ounces of cloves, mace, and nut- alk. 508. N 


megs; and adjudged to be ſufficient, though the particular 


quantities of each were not ſpecified. Mich. 2 Ann. Thorn- L. Raym. 


ton v. Barnard, Trover for ſo many ſarcinis, Anglite 991. 


bundles of flax, and upon motion in arre 
adjudged for the plaintiff - 10 10 


Strange replied. As to the caſe in aſumpſit, there was al- 
Ways a greater latitude allowed; And will any man ſay. that 
Trover. pro diver/is mercimoniis, without ſpecifying them, 
will lie? And yet it is every day's experience to declare ſo in 
afſumpſit. Befides, the caſe I cited out of 2 Lev. is ſubſe. 
quent in time, and therefore deſtroys the authority of that 


of judgment it was 


qi 


L 


caſe, if it had been applicable to this: and as to the caſe of 


the piece of tepee, that is a certain known quantity to people 

Et per Curiam. We are not ſo ſtrict now as formerly: a 
ſtack of hay, a library of books, which are an integer, have 
been held well: this may be taken to be à bundle, and the 


Plaintiff has particulariſed all the ſeveral ſorts of goods of 
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Which it conſiſted. In 2 Sid. 175. there is a caſe cited of 
three packs of Tinen cloth and other goods, and held certain 
endugh; which is more general than this caſe: and the caſe 
ee cited of the ſeveral ſorts of ſpices goes as far as this. And 
© " therefore though all the cales are not to be reconciled, yet 


inan to hold jt well and affirm the judgment. 
2 Mich. 4 Geo. 2. Haſlegrav 
Jo peciis materiæ quadrate, Anglice pieces of ſquare 
tiütber _ yi I held "Wwe on error 222 
| 0 affirmed. - WEIS 

a g | Patent vof. Gratiamc 
wi ne- * E univerſity "of Cambtidge\chimbd n ad 
ceſſary onclaims” \\ Need the the certificate of the chancellor, that the parties 
Ing conulance, yore of the univerſity. And upon the rule to ſhew cauſe it was 
[ objected; that the claim ought to be entered on a roll, and an 
-affidavit to verify the certificate ſnould be produced: and of 
that opinion was the court, and 1 the ans EV 1 

it was too late to make a new claim. 


20 | 
99 ,.4 I 3 : * 


"2 % D 2 Wyatt verſ. Winkserch. 
| Attachment, , * 1 N attachment was granted apainſt© Rolfe Hehe 4h at- 


e v. T ſon. Trover for 


= ph wit- 1 tortey, for not attending at the affizes upon a fubpœna 

8 and tender of his char £5, whereby the plaintiff Was $ Noth 
ding a 4 ited 4. 8 P 

trial. Il h 

L. " 5 2 u 2 . 2. 888 againſt e w t at- 

* | tending Japhet Crooke's trial. 11 N for . 


eib. 


if 811 3 Dominus Rex ben Brownie, ALTER 


2 of ba⸗ U 0 1 an order of baſtardy it Was, rated, RIP the huſ- 
1 band had been abſent fix vb and that during lis ab- 
ſence the defendant had had carnal knowledge of the yoo arid 
therefore they ad;udge him to be the pur father. _ 
\Curian, That order mi be quaſhe his ly lying Wich 
is not a a ſuffciert reaſon. to ier him ihe father of 5 child: 
and though the juſtices need not ſhew the grounds they go 
e et if KEE do, aud. it appears t ng ſifficient Wag thi 


8 I.. N 3718 A ift'w 2 
em bis Dominus Rex 9075 PRE Tn: A 


— Qoioden' Trin. HE diftring as Was. returnable die lunæ bel 
5 is of a Sunday. thre Trin. And it was moved in arreſt of judg- 
8 ment 


h at it Thould have been aA nance pee" ak 
— — mt ” _ 
BS -- - vide 2054. 1150, 
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ſince there 1 will make this good, we are of 
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lune prox”. is a week after the trial. But upon conſideration 

and inquiry into the practice both on the crown and plea fide, 

jt was held to be right, and that the return day is of the 
finday, though de Sul neſs is done upon the next day; and 

ſo is Salk. 626. 6 Mod. 250. 1 Show. 60. So there wass 

judgment for the king. | | 


King et ur verſ. Jones. b a 


TH E plaintiff Jones declared in B. R, againſt Judith eee the 
Parnell upon ſeveral promiſes. She by the name of 22 om after 
Judith King appears by attorney, and pleads nan ie ee, brought cannot 
And after a verdict for the plaintiff, ſhe and Edward ing * the plain- 
bring a writ of error coram vobis, and aſſign for error, that jp vm” 

ſhe has appeared and pleaded as a feme ſole, whereas at the 
time of her appearance and plea the was married to the ſaid 
Edward King. The defendant in error pleads, that this 
Edward King and one John Kitſon became bail for her as 
for a feme ſole, and fo relies on it by way of eſtoppel, that 
they ſhall not be admitted to aver againſt the record : to this 
the plaintiff in error demurs. And Strange argued, that the 
bail put in is by the name of King, ſo that the bail-piece is 
notice to the plaintiff : and beſides it has been determined in 
the caſe of Needham v. Dewaiver, Mich. 2. Geo. I. B. R. 
that the defendant cannot be eſtopped by the act of the bail; 
__ ſo. it was alſo held in B. R. Tin. 10 W. 3. Fielding v. 

illar s. | | 


LU 


— 


pleaded in abatement, becauſe it was not ſo at the bringing the 
intiff's writ; or if it might, yet her laches in not plead- 
ing it ſhall not deprive the huſband of the benefit of aſſigning 
It for error: and ſo it was held Hil. 4. Geo. 1. B. R. How 
ard v. Sedgemore. And Trin. 12 Aun. Gravener v. Ste- 
vens, Bro. Joinder in attion 88. Error 173. and in 1 Roll. 


And as te the coverture, he argued, that it could nat be C 812 } 


Min 759. Pl. 10, it is aſſigned in the very ſame words as 


Sed per Curiam. This is to abate the plaintiff's writ by 
the act of the defendant, which was never allowed: we muſt 
take it that at the time of bringing the action the defendant 
was 1 ſole, becauſe they pretend to carry it back no far- 
ther than the appearance. And plaintiffs would be in a fine 
condition, if after they have arreſted a woman ſhe ſhall be al· 
lowed to overthrow: their proceedings by a ſubſequent mar- 
rage. The judgment was affirmed, © —_— 
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2 Georgii 2 Regis. In B. A 


2 Sir Robert Raymond, Knt. Lord Chief J alice. 
8 Sir Francis Page, Knt. 
FJuames Reynolds, Eifq, | 95 
Sir Edmund Probyn, Knt. _ by 
Sir Philip Yorke, Knt. Attorney-General, ; 
Charles Talbot, Eq. * 


— —— ng — -- — — 
Barr verſ. Satchwell. 


Where a ſcire A* CIRE facias was returnable on the 1 — 
8 A A (wich » was Sunday) and not ſerved till the Monda 
not fecit blide davit whereof ſerjeant Whitaker moved to ſet it aſide, 
for want of no- — ſheriff having returned a ſcire feci. Sed per Curiam. If 
* that be 2 falſe . the 2 mal 8 his action 
againſt ſheriff, But we not. try, the tru re 
turn an a motion to ſet aſide the proceedings, ... ess 


N BY 


| ih Ani: 1 M 
Parker 1 a verſe, 'Godi in, 111 Ml 1 5 


What meddling CAT U R à bankrupt,” at the time of his going off; left 
with che efie®3 O ſome plate with" his wife, who in order to raiſe” m 


of a bank 
d wall. * upon it delivered it to her ſervant, 'who' went along a 


defendant to the door of Mr. Woodward the banker, and 


there the defendant took the plate into his hands arid went 
into the ſhop and pawned it in his on name, gave his own 
note to repay the money, and immediately upom receipt of it 

814] went back to the bankrupt's wife, and delivered the: money to 
* her. And in trover for the plate the jury {conſidering the 


defendant acted only as a friend, and * it would be hard 


to puniſh him) found a verdict for the defendant. But upon 
application to the court a new trial was granted, upon the 

" fpot of its being an actual converſion in e defendant, not- 
42 A N 


withſtanding 
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withſtanding he did not apply the money to his own uſe. And 
upon a ſecond trial the plaintiff obtained a verdict for the va- \ 


lue of the plate. 


N. B. A difficulty aroſe upon the motion for a new trial, 
which was this. There were other things beſides plate! in the 
declaration, and as to them the verdict pro def was right; 
and yet a new trial muſt be granted upon the whole. But on = 
conſideration the court held that could be no reaſon to refuſe j 
a new trial, for if the merits as to thoſe other things were 4:41 
with the defendant, it would be found for him as to them. 
But it was agreed on all hands, that if one defendant be ac- 
quitted, and another found guilty, that n can haue 
no new trial. Strange pro quer. 


Bridges verſ. Williamſon... 


H E condition of a bond was to pay 4ol. by 51. per Bringing money 


ann. and the defendant had leave to bring the ar- x © 4 


rears of the 50. per ann. into court, on the act for amend- Mayne v. Som- 
ment of _ law. Ante 52 & contra. e pro dy ner, the court 


made the ſame 


* — x 
P 2. _ 
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rule to bring in 


Hopman Ver f Barber. [- only the arrears. 


ON a motion againſt Bambridge, the warden of the Fleet, meer muſt 

| it was held, that if a habeas corpus is brought, he muſt you writ tha? 
obey it, though the party refuſes'to pay his fees ; for he has Res unnd. 

a wand for them. | 


—- 


; Moors ver /. Jones. t 


Fn R RO R of a judgment in C. B. in an action of cove- n 
nant; wherein 12 plaintiff declared, that the defendant factum apud dw. 
per quoddgmn ſeriptum ſuum fattum ud Weſtm* conceſſit to conceſſit does 
the plaintiff an annuity pro confilio zmpendendo, and afligris 40 1 
the breach in non- payment for a certain time. Upon cyer, 15 27 526. 
which was, ſet out in hec. verba, and concluded with, In 
witneſs, thereof I have hereunto ſet my hand and ſeal; the 
br ie meal, that during that time the plaintiff gave no 
counſel; and on demurrer there was judgment by default 

for want of a joinder, and in B. R. general errors affigned. N 


Robinſon pro quer* in errore objected, that the plaintiff [813] 
had not in his declaration intitled himſelf to an action of co- © 
venant, it not being ſhewn that the grant was by deed, with- 
out which covenant will not lie. 3 Leon. * 2. E Car. 
108. 209. Here is no figi/lo ſuo fi r the word fac- 
tum here muſt be taken, to be an as | to make ſenſe of 
the words apud Weſtm' : an afſumpſit indeed might lie upon 
ſuch a writing. Cre. El. 117. 571. 3 Leu. 234+ 

Vo II. 2 Huſſey 


1 
8 =_ ”, > 
1 


8 
= ; 


wh : m—_— 
2 AS 
9 = 
_ 


802 


MronAELMAS TEAM 2 Ono. 2, 
HFuſſey contra. The oyer muſt be taken as part of the de- 
claration, and by that it appears there was a ſealing. The 
words convenit et conceſſit imply a deed. 2 Ven. 106. 150. 


Palm. 173: 4 Leon. 173. 175. 2 Roll. Rep. 228. 1 Lutw. 
333. Godb 


- Antegig, - 


. 125. Cro. Car. 209. | Gro. Fac. 420. Cro. 
El. 737. 2 Lutw. 1667. In 5 Go. 51. 6. it is ſaid, a pen- 
fion cannot be without a deed; And why then (hall not it 


be implied of an annuity ? Pa. 8 Ges. Atkinſon u, Coatſ- 


worth per indenturam condenit was: held good. The word 
conventio is à technical word, and the Regiſter is only guod 
teneat conventionem. The oyer ma boon either as part 
of the declaration or plea. Cre. Fac. 679. Carthew, 513. 
And the plea of non impendidit conſilium admits. the deed to 
far, that in evidence it need not be proved. Cra. Fac. 682. 
124. Cro. Car. 209. | 29904 id nay 1 
C. J. None of the cafes come up to this, where the word 
factum by being joined to apud Meſim' renders it impoſſible 


to be taken as a ſubſtantive. -/ Ne a ee 
| Ee bet 


never do alone; and though it is alone in the Rag 


_ - that is only a ſhort deſcription of the nature of the cauſe, to 


gevericg, 


be explained more at large When the plaintiff, comes to count 
upon it. I do not ſee the plea has made it 9018 


CAPM Solis ver 
Page J. If ſcriptum does not ſignify a deed (as no body 
will pretend it does), here is nothing elſe to import it: the ayer 
does not prove it was actually ſealed, for every Dagy knows 7 
words In witneſs &c. are in the inſtrument, before it is ſo 
much as ſigned by the party. And indeed oyer of a ſealing 
was never heard of before. 00 mom ” a 
Reynolds J. I think this declaration, is not to be. main- 
tained. Apciently the words gillatum et deligeratum were 
required. But now it is held well enough to call it 7 Hum, 


indentura, ſcriptum indentatum, which imply the circumſtances 


of ſealing and delivery. A conceſſit ſoluere lies in Briſtol, and 
yet the word cenceſſit does npt imply a deed. Nor is there 


any thing in the plea which makes the declaration to beſbetter 
| 1.6 10 4211897 oh Ca 


than upon the face of it. 


| | Ye. of. oo © et | 

Probyn J. I do not think corvenit a better word thatl$re- 
miſit, for if the circumſtances of ſealing and delivery were 
ſhewn promiſit would be well enopgh. The word ſcriptup: 
alone will not make it to be a deed, and there is nothing 
elle left to iwply jt. Et per Curiam,® The judgment was 
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Dominus Rex verſ. Robertum Hales. 
R. attorney moved for a trial at bar on an information In what caſes 


filed by him for forgery. But it not bEing carried on W py ny 10 
at the expence of the crown, but of à private proſecutor, the demandable. 
court held that he muſt take out the uſual requiſites to bring 
it to the bar! So the motion was denied. And at another 

day Mr: attorney moved on an authority from the king to pro- 
ſecute, and it was granted as of right to the king in his own 

cauſe. And in Heil. ſeguen' it was tried and the defendant 
convicted. And itt Tin. ſeguen', being called to judgment, 

he produced a pardon, which was allowed; and being only 

for a miſdemeanor, he was not put to go to the bar, or plead 
it upon his knees. | | 


© /3% "SET IE TRE TSS FRY 4 l 
Smith verſe Maſon. 


H E defendant was ſued by the addition of gentleman z Addition. ö 
and pleaded in abatement, that he was a merchant and L. Rm. 15444 
not a gentleman: And on demurrer a reſpondes ouſter was | 
awarded. For the plaintiff has his election to ſue him either 
by a name of degree or myſtery; and the plea in abatement 
ſhould give the plaintiff a better writ as to that particular ſort 
of addition whereon he chuſes to proceed. 


i fMA0 F205 ige 1 | 
Dominus Rex verſ. Uptort. 
AF TER a verdict bro rege on an indictment for uſury; Indictment lies 
Strange moved in arreſt of judgmetit, that they had on- not barely for a 
i a corrupt agreemerit, without 3 loan or taking exceſ- 0 
ye intereſt in purſuancè of it, © And the judgment was ar- 
* 1189 ( ein 113 = 71 25 
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Ox. motion for. a new trial, it was held, that prima facie Where mate 
\- the repairer of a ſhip has his election to ſue the maſter and owners of 
37 eic him, or the owners: but if he undertakes it 2. ip ere both 


m 


: 


a” * 


liable for re- 


promiſe from either, the other is diſcharged. pairs. 


ber od 1” ü to. NA 
Dan 24. nd „Egelkine der Murray. l % 817 ) 
IN caſe upon a bill of exchange againſt the acceptor, it was ** 


alledged gener ally, quod acceptavit. And on demurrer to the acceptancg 
the declaration exception was taken, that by 3 Ann. c. g. the of f bill was in 
Acceptance muſt be in writing, and therefore this ought to be T4 Rt. 
alledged to be ſo. Sed per Curiam. Acceptavit is enough, 1544. 85 
and if writing is neceſſary, it will be implied. Beſides, the 
Vriting required by the ſtatute is only in order to make tbe 
794 . 5L2 drawer = 
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. drawer liahle to gr, and coſts, The plaintiff x a have 
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The Caſe of een 5 4 


. H weak" cochmted for a contem t, and moved to * 
* contempt the benefit of tlie rules, Wh Which Was Ueriied: And. 


cannot have the Jequen'. capt. Haye s, who Was in execution for 4 forꝑery, 


mag of the "and, was to he a We accord to the e ſtatute, made 'the ſame 
Ld. Raym. motion, and Ha che ſame an er OL FOE a 
1318. 411 4124 Tz 16 31 


Unit . 
e COLLEGE 2M « „Palmer 970% E ciao? nh 2 
164) Das} Tn Tin. 11 Geo. Net. 294.76) FEI Ds 32 


OVENANT by the plälntiff 38 *amigne&bf Join Pat 
e ee mer; and declates, that 24th March 176 Y. P. was 
to Nene, ſed: in fee of the demiſed premiſcs and by indaature be- 
Ld. Raym. tween bim and the defendant he the ſame da *deiſed to the 
155%. © deferidant, to hold from Lady- day before for twelve years, 
24 at 18. per nun. payable quarterly ; that (defendant cove- 
nanted to pay the rent, and entered and enjoyed the houſe to 
Lady- day before bringing the action: that Jokes Hanks NG 
ſeiſed of the reverſion, 22d . 2gd November 10 Geo, b Vin. 

dentures of leaſe and releaſe between him and the plaintiff 
ſold the reverſion to. the plaintiff and his heirs, of which the 

defendant had notice, and then afligns the breach in non: pay- 
ment of rent. The defendant, proteando that John Palmer 
did not demiſe, for plea ſays, that 1th November 1706, the 

ſaid John Palmer was ſeiſed in fee of the demiſed 5 
and by leaſe and releaſe of 10 ch & 20th November 1706, fold 
the ſame to John Brig and his Heirs“ and traverſes, that at 

any time after the date of the laſt mentioned releaſe 2 7 

Palmer was ſeiſed in fee as the plaintiff has alledged. To 

plea the plaintiff demurred generally, and the Kean on joined 
in demurrer. And after ſeveral arguments at the bar, theſe 
(i 818 ] Points were reſolved by the court. 


1. That the demiſe t by merge the defendant 
could not plead ni hubult in tentmentis and indeed the 
point was not diſputed by the counſel on either fide, but Was 
taken for granted throughout the argument of the caſe. 


2. That the defendant's plea” was a erte nil habuit i 4 | 
| Tenementig, and was therefore no more to be reeeived/t 
one: the plea is of a ſeiſin in fee in Brag ten Y 
before the demiſe to the defendant: that fee being alle 
muſt in pleading be taken to continue, unleſs the 
appears: nothing appears to the contrary; and conſequently 
it is ſaying that John Palmer had no —＋ in the premiſes at 
N we of the demiſe, 2 eſtate in law being in an- 


* other 


19 18 To e 10 
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other. Beſides, there is no room to ſuppoſe a were 
from Brag, becauſe the defendant has alledged in the traverſe, 
that after John Palmer had once e wich the eſtate out of 
33 1 7,2 2897 


3. That this eſtoppel needed not to be replica, but mighr Where eſtoppel 
be n u upon a demurrer; and that has been' — gy dra 
the, uſual TAY of 8 17 5 75 the plea of mil habuit in trhe- ny 5 — 
mentis, Null. 257. And ſo is the general rule of pleading in 
Cr. Litt. 303. fo it was done in Cro. Elia, 362. and in the Ante 610. 


caſe of Skipwith v. Green, Mich. 11 Geb. in B. R. 


4. That though the plaintiff was an aſſignee, he might An aſſignee 
take advantage of the eſtöppel, for it runs with the land. Co. mei take ade, 


vantage of an 


Lit. 152,4 05. 83, Salk, 276. 1 Roll. Abr. 868. L. . 2 þ 


5. That this was ill on a general demurrer. And, 
6. That if the plex did not amount to nil habuit in tene- 
mentis, yet it would be ill on accounit'of the generality of the 
traverſe, Which ties up the plaintiff. to prove the eſtate atledged  _. +» 
in the declaration,” when any other eſtate would do; even a ' 
diſſein would do in this caſe, where. it appears the —_- 7 
enjoyed undder the leaſe. 2 Vent, 67. And it is no anſwer 
to Ax, that the defendant "has traverſed ; in the words of the 
declaration; for unleſs it be materially alledged, he is not to 
follow it. And ſo it was determined in this court in the caſe 
of Colborne 9. Stockdale, - ante 49 3. The PPT Had xl Jude: 
ment. 4 | Strange pro quer”. A 


„ 


— 7 hed 


1415.4 


50 * bg Oyington ver. Neale. , | [ 819 J 
3 Idem ver. Waller. 


pion deetared upon a promiſſory note, by which A joint or ſe... 
T. 0 efendant and one A. B. 9 aut BED en 
promiſed to pay. There was a verdict and judgment in C. B. on. 
By the plaintiff” But u 1 error the judgment was reverſed 
for rs of the plaintiff's ſhewing a title to bring a ſeparate 
action againſt one of the makers of the note, for by the pre- 
ſent declaration he only ſays he has this or ſome other cauſe 
of N 'Ptrange pro guer”. , 


. 


Bowers wn; Many, - . 1 80 | 


\N. error : 0 B. the placita was of Mich. 13 Geo. and Errors are not 
the. ne! Srfbrut ol the ſame term: the writ of error verified by a 


was taſte primo Geo. ſecindi, and the aſſignment of before the — 


— 
—— 5 _ ä * 8 1 — aun — 
r „ e 
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errors was of the T rinity Term following: to verify the error of error. 
as to want of an original, the plaintiff took out a certiorar;, Id. Raym. 
then w 21ſt June 1 Ges. 2. upon which there was a return, that 

ere was no original: 1 the defendant in error upon that 


\ | FR pleading 


5 


MicnAELMAS TERM 2 Geo: 2. 


pleading in nullo eſt erratum, Strange pro defendente in errort 


5 of errors; the conſequence o 


died 11th June, and therefore the teſſe of the certiorari being 


Gd art Jr the error was not verified, for the late king 
the 21ſt of June prima df the preſent kings and the writ of 


error in October primo, e four months before 
* 


year before aſſignment 


bringing the zerſt of error, an 
nNg1ing | 51 r dot fl : * which 18 that it cannot be 


4 


taken as verifying the errors; nor indeed to be the certiarari 
hrs f fed 


which the*tourt awarded: 


or they a 0a one After the 


error was aſſigned, ic this appears to be another taken out 


No ſecond cer- 
tiorari to reverſe. 
- judgment. 


No quo War- 
ranto for a for- 
feiture by non- 
attendance. 


[ 820 ] 


Where proba- 
ble cauſe is not 
ſufficient. 

19 Geo. 2. 

C. 34 6. 16. 


Where another 
partner muſt be 
pleaded iu 
abatement. 


— 8 1 
judgment; a 


il of ©: 


be ae. e 2 3 ee e wigs 
Te colt Thought the objection good, and affirmed the 

ment; after they had re 110 a {eco certiorari, becauſe 
it was in order to reverſe a judgment: according to the caſe 
of Merrifield'v. Berty, ant S. 
45128 „ 161024 1 10 Runs D 
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of amotion is incident to the corporation, though Bag's caſe 
ſeems contrary. 11 Co. 93. | 


Legliſe verſ. Champante. 
At Guildhall. 


= HE plaintiff brought an aQion againſt the defendant, 
who was a cuſtom-houle officer, for ſeizing ſeveral hogſ- 


heads of French wine, upon pretence of their being lees, 


which upon an information in the Exchequer had been deter- 
mined againſt the officer. And now upon debate it was held, 
that in theſe caſes the officer ſeizes at his peril, and that a 
probable cauſe is no defence. | 


It appeared on the evidence, that the plaintiff had a 
partner in theſe wines, who was no party to the action. And 
the chief juſtice held, that if it was in an aſſumpſit, it might 
be-taken advantage of at the trial, for it would not be the 
ſame contract; but it ought to be pleaded in abatement in 
the caſe of a tort | OE 


Page 


— 
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Page verſ. Page. In Canc'. 


- DEVISES to his fix relations C. D. E. F. G. H. any What a lapſed 
> his lands, Sec. and all his perfonal eftate; in'truſt, to per- fh. = 
| forth Bis will; and after #1-theſe things Aiſctiateed, directed 199 "EO, 
that” the temainder pes? be equally diyided amongft them, 


ſhare and ſhare alike," an made his fad bx NF, Exe» 


cutots,"" - 1613. 21 Hoi 10 So20p9 


. ven que ef the eg ce e and the . A. the teſſator died. 
Due "i C: Ing in the: life-time of 
the 3 — op of to the ſurviving reſiduary legatees, as 
part of the reſduum, or whether, in wg caſe, it ſhould go 
155 1 Ein Ke teſtator, 4s fo l of bis FOR: un- 


diſs 0 «ff? DAWOALOL 6 I 


. * 


Mr. folic or-general argued, that Tharp, YT is lapſed 
legacy, it falls into the reſiduum of the perſonal eſtate gene - 
rally; but here a part of the um ill i is the lapſed legacy, 
and conſequently un iſpoſed of, and ought to go to the next 
of kin of the teſtator; for the executors dre to take nothing 
as executors,” but as reſiduary legatees ; and C. dying in he 
life-tirte of the teſtator, his "ſhare muſt go according to the 


ſtatute of diſtributions, as undiſpoſed of, And ſo it was 


LY 
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2 2, Georglt 2 Regis, In B. R. 
Sir Robert Raymond, Knt, Lord Chief Juſtice, 
c 403 
James Reynolds Eſq. Joh. 2 

Sir Edmund Probyn, Knt. | = 
Sir Philip Yorke, Knt. Attorney-General. 
Charles Talbot, Eſq; Solicitor-General. 
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Gomez Serra verſ. Munez. 

Ppon bonds n ON error in debt upon a bond, the bail is to be 
N bound in double the penalty recovered ; but by the 
really due. courſe of the court it is ſufficient if they juſtify in double 


Jews allowed what is 2 due. The bail in this caſe, being both Jews, 


to cover when 


they ſwear, Were ſuffer to put on their hats while they took the oath. 
The Court of The next day the defendant in error moved the court of 
Exchequer chancery for a ſuperſedeas to the wric of error, on an affidavit 


Chamber may that he had a releaſe of errors, which he could have no be- 
Fry a keleae.  nefit of in the Exchequer Chamber, for want of a power in 
that court to try the releaſe. To which it was anſwered by 

the counſel for the plaintiff in error, that it was a vulgar error 

to imagine they could not try it, the ſtatute 27 Eliz. c. 8. 

having given them power to examine all errors, and there- 

g upon to reverſe or affirm as the law ſhall require : and it was 
the higheſt abſurdity to imagine a court to be ſo conſtituted, 

as to be obliged to reverſe a judgment for an error which the 

[ 822 ] party (having giving a releaſe) has no right to aſſign : Beſides, 
5 the notion that they cannot try a releaſe, proceeds from con- 
founding the caſe of a releaſe of errors with that of aſſigning 

error in fact, and taking up with a wrong reaſon why a man 

cannot aſſign error in fact, and concluding from thence that 

he cannot plead a releaſe. The wrong reaſon that has been 


given is, that they have no power to award a venire to try 
* g y the 


Hritary TERM 2 G0. 2: 
the error in fact; but the true reaſon is, that the ſtatute of 


Elix. was only hero there was none 

before: now before the ſtatute the King's Bench did, and 

ſtill does, examine _ own- errors in Tae upon a writ of 

error coram vobis; never was the e intent-of the ſtatute | | 
to take away the ha n of the Bench, but only by. 
to give a new one in the inſtances whe it was wanted. Et ith 

Lord Chancellor ; I think it is a great abſurdity to 
Cage 


that the court that is to hold oy on the writ of 
error ſhould not have power to do juſtic& by giving the party 
the benefit of his releaſe: I think they a the releaſe, 
and award a venire under the ſeal of the —— Exchequer ; 
and if they may, I can ſee no reaſon why I ſhould deprive 
the party of the benefit of a trial by a jury, by inquiring ints 
the validity of this releaſe. upon a motion to ſuperſede. the 
writ. I will make no wah in * E en n in 


ore. 1875400 - 78 ; 72 


Mrd ey Wills. 


1 P ON a motion to change the venue from Middleſex, it Baryifter way 
was inſiſted, that the plaintiff was a maſter in chancery, lay the venue 
and a barriſter at Jaw, and therefore had a privilege to Jay his 3 
action in Middleſex ; and a caſe was cited in C. B. Hl. . 1556. BY 
Geo. Hicks v. Foot, "where it was fo held, and the caſe of ol 
Carter v. Dormer in C. B. Trin. 13 Geo. and Salk. 668. and. a 
now upon conſideration the court refuſed to change the venue, ty 
but declared they did it on account of his N a mne EY: 
ane _ in chancery, 

(3 TTI903 .5f 

111114 1 Bowington ver/: Parry. 9 | 
N down be l laced head, Anne moved to bring it int Laced head! 
| cannot 
So _ Rent va5.our iy Pu þ 4 7 | — into 
court. 


11 189 — 0 Goadchild 21 ae 


A CAPTAS ad ſatisfaciendum was taken out again inſt bail Capias. ag i 
an a writ of error, and the court refuſed to fr it it afide': red p 
#ig I Roll. Abr. 4 7 15, on it der not A VO gilt, ” 


or the bak © 
Jo to vi Ferguſon a FORT TS cf A E 823 3 


A rroiarTION. was. moved for ta a ſuit 115 the: Spi- No prohibition 
ritual court for calling a woman filt and ſtrumpet, and for . 


fgaying, he we e e legs. of if Jhe 1 ar Youb! a 


A r — = 


2 — * — 6 — oy — — 
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Vor. II. - frrumpet 
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Where 44 


— 4 


pleaded oyer 


Hax TERM 2 G Ro., 2 


frungpet. . And denied, for per Cur* they are a charge © 


ee and the hgnification of them well known, 
MD 


| Hunter verſe Wiſeman. 


- Ti 1 E Fn leaded a . in B. R. and inſtead 
of replying nul 2 rcurd, the plaintiff obtained a rule 


wult be given. for the plea to be rejected, Gets © oyer was given of the 


Praftice. 


N 


Salk * 518, 


What is an 2- 
demption of a 
legacy. Abr. 
Ca. Eq. 302+ 
a Will. Rep. 


berg 


wy 


ö 


nn Wa 


judgment; according to Carthew 453. 8575 it being a re- 
Wi 


cord of the fame court. Trin. 3 Geo. 2. 
fon, the fame rule 


Fox "very. Glaſs. 


x E court had long! refuſed to ſet aſide a judgment 
which was regular, on putting the plaintiff in as 


innel 9. 1 


à condition. But upon preſſing the practice of C. B. I broke 


through it in this cauſe, and now my do I every day. 7 


Ford ver. Fleming. 
In Canc', coram King Lord Chancellor. 


, HE caſe was this : Jane F leming made her will i in 
this manner as to the matter in queſtion. 


Item, I give and bequeath to my grandaughter the ſum 
« of 404. being part of a debt due and owing from G. 
„ Maxtop fot rent, ſhe allowing the charges in getting in the 
« ſame. Item, I give the reſt and reſidue of what is owing 
to me from ſaid Maxton, which is about 40l. more, to my 
ce two grandſons, to be equally divided between them, al- 
“ lowing the charges as aforeſaid. And then by a codięil 
„ ſhe orders, that her executors, or whomever it con- 
6 cern, ſhould take no more of G. Maxton than what 
& would anſwer the charges of getting in the ſaid debt.“ 


Before the teſtatrix's death ſhe recovered the debt ; and 


the ſingle queſtion was, Whether this was an ademption of 
the legacy or nat? 


Lord Chancellor. It is not: this is a deviſe of i particu- 
lar ſum of money; and the debt is only appointed as the 
fund out of which it is to ariſe. Raym. 335+ there is a di- 
ſtinction taken, where a debt is deviſed; tlie receipt in that 
caſe by the teſtator would be an ademption. But where a 


Jum is 1 payable out of a debt, Os of that debt 
3 no ademption. | A 


— 35% —_—_, $1 
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Dominus Rex verſ. Roger Johnſon: 


HE defendarit in April 1727, was committed to New- Outlawry for 

ate for high treaſon in diminiſhing the coin; and upon treaſon reverſed, 
10 une, © hefore he was indlcted, he made his elcape : eee | 
upon 11th Tune 1728, he was retaken at Newcaſtle, having within the ger. 
during his abſence, viz. 3d July 1727, been indicted” for the 
high treaſon, upon which proceſs fee againſt him in order 
to outlaw him, and 8th February after (which was the Fe- 
bruary before his being retaken) he was declared outlawed. 
He Was brought up to Newgate, and in the beginning of 
Michaelmas Term laſt moved for a habeas corpus, by virtue 
of which he was brought to the court, and deſired the | 
benefit of a trial, according to 53 & 6 E. 6. e. 1 T. he now 
ſurrenderirig himſelf to the. ee juſtice, and offering to tra- — 4 
verſe the indictment, having backs beyond ſea at the time of 
the outlawry; and being ſtil} within the year. The outlaw 
not being removed, the court ſaid they could only make 4 
a minute of his prayer; and ordered a certiorari to remave 
the proteedings from the Old Bailey, and that the defendarit 
ſhould'be brought up again upon the return of it. When 
the certiorari was returned, the court made little difficulty of a 
allowing him the benefit of the ſtatute, though it was men- pl 
tioned, but not much inſiſted upon, by Mr. attorney, that it | 
was not a voluntary render, but a compulſory tecaption,, and 
therefore not within the act, according to fir Thomas Arm- N. B. Mr. at- 
ſtrong's vol. 3. State Trials 334. But the court torncy general 


emed very unwilling to hear any thing of that caſe; {ayes Fueter = po | 
| 


. 


— EE 
* N 


ing it was very hard, when the law had given a man a year admitted of a 
to come in, that by taking him up before the year was gut, diſtintion from 
the benefit. of that law ſhould be taken from him, if he could e . 
bring himſelf within the deſcription of it. Whereupon being decade here the | 
aſked what he had to ſay why execution ſhould not be done 9cfendam 8 5 
2 — him; he delivered in a plea in Latin, and ingroſſed on 8 | 
parchment ſtampt, ſetting; forth that he being ductus ad bar- ( 825 ] 
ram did ſurrender himſelf to the chief juſtice, and offered to at bis ow; in. f 
traverſe the indictment ; and as to the outlawry he pleaded, itafice; and of: ji 
that at the time it was pronounced, and long before and after. 8 re ; 
he was reſident beyond ſea out of the dominion of his ma- der to the chief | 
jelly, viz. apad Fluſhing 4 in Zealand, under the dominign, of juitice ; in the » 
e States General, whereby; he was diſabled to render him- other the 2 1 
far, und: avers the identities of his perſon, and the, high, TE in order to 1 
treaſon for which he was committed and indicted an 4 gut- bave execution } 
lawetl;' arid ptays judgment, if upon that outlawry ie cole des. 4 
will” any farther ' againſt Fühlt him, And as to t > Hi K 1 

treaſon he — Not of oth, Upon putting in this 5 Me, a 

of 


rcd Gere a c 59 time to cotifider o 


„ HILARY TERM 2 GBO. 2. 
3 the next day the defendant being brought up again, Mr. at- 
* ttorney objected, that he ſhould not have pleaded to the in- 
; E dictment, till his other plea of being beyond ſea was deter- 
64. 44, mined; and it being taken notice of, that in fir Thomas 
D .. Armſtrong's caſe it was pleaded ore tenus at the bar, the court 
Kelyng ig. thought it would be better that the defetidant ſhould take 
Keb. 244- back the plea : and Mr. attorney conſenting, the plea was 
delivered back, and he ordered to be brought up again on 
25th November, and notice to be given to the ſheriff, to 

be prepatedwith a juryuꝝe : TD 

ik It was debated, whether he could not at the ſame time, if 
* he was found to be beyond ſea, be called upon to plead to 
the indiftment, and try that iſſue alſo at the ſame time: but 
upon confideration, it was found he could not, becauſe till 
his being beyond ſea was found he could not plead; and 
after his plea there muſt be fifteen days between the teſte and 
return of the venire, it being an indictment removed by cer- 

tiorari. | w de esd. * 

It was debated. likewiſe, whether in caſe it was found for 
him as to this plea, the indictmetit-could not be ſent back to 
be tried at the Old Bailey: but upon looking into the act 
6 H. 6. c. 6. it was found to extend to felons and murderers 
only, and not to treaſon. | at J. eee 

Upon 25th of November he was brought up: and without 

taking any notice of the former proceedings, the outlawry 

a gainſt him was read, and he was called upon to know what 

| de had to ſay why execution ſhould not be awarded: upon 

which he pleaded ore tenus his being beyond ſea at the time 

of the outlawry pronounced; and the attorney general in- 

_ ' "flanter replied ore tenus, that he was then within the realm, 

| And traverſed that he was beyond ſea according to his plea, 

and offered an ifſue upon it; the defendant thereupon ſaid he 

x joined iſſue: and the jury came inſtantly to the bar and were 

2.1 Keb. 244. worn. And then Strange pro def (for it was agreed he 

7 8 was to have counſel as to fact and law both, in this collateral 

oo iſſue, though not on the indictment itſelf, the offence as to 

| 826] ide bein being excepted out of the ſtatute of king IV illiam 3.) 

© opetied the iſſue; and ſeveral witneſſes were examined, to 

prove him beyond ſea: and after the king's counſel had been 

heard, and examined their witneſſes, the prifoner's counſel 

rreplied, and afterwards the evidence was-ſummed up; and 
+. +» the jury found the iſſue for the defendant. 

pon bringing in this verdi& the defendant was imme- 

diately arraigned, and pleaded Not guilty. And he was 

ordered to be tried at the bar the next term. Upon the firſt 

A OFDSY Moped Re Court 69 Pony a dey 
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ſor trial 3, but the defendant not being at the bar, the court 
would make no rule, it being a capital caſe. And be was the 
next day brought to the bar, and then the time for trial was 
fixed; and 9 the evidence the defendant was TE 


Baldwin ver. Morgan. te 
HE plaintiff, out ef the penalty of a recognizance of 


been put to: and upon motion it was held, that thoug 
cquitable coſts may be levied out of the penalty of a bond, 
yet it was too hard-to ſuffer it ito be done againſt the bail : 


and ſo the overplus Money. was 9 to be returned. 
LAS a 2 70 Shame 

0 

Ana bia Searle 00. Lord Barrington. 


Ta HE plaintiff brought an action on, a bond entered into 
3ſt... 5 huſband by one Wildmati, under whom the de- 


Trin. 10 
of interefl under the hand of the obligee in the year 1707, 
which was three years before the death of the obligor: but 
Pratt C. J. before whom it was tried, being of opinion it 
ought not to be given in evidence, from the danger of letting 
the obligee make indorſements, which might be done at any 

time ; the plaintiff was nonſuit, and afterwards moved the 
court againſt the opinion of the chief juſtice : and upon de- 
bateithe other three qudges were of opinion, it ought to haye 
been left to the jury; for they might have reaſon to believe 
it was done with the privity of the obligor, and the conſtant 
practice is. for the obligee to indorſe the payment of intereſt, 
and that for the ſake of the obligor, who is ſafer by ſuch an 
indorſement, than by taking a looſe receipt. But an objection 
ariſing, that after a nonſuit the plaintiff was out of court, and 
could not have a new trial, no rule was made, and ſhe was 
left to bring a new action. 


Accordingly a new action was brought 15 tried at Guildhall 
before chi juſtice Raymond, who fuffered the indorſement 
to be read, and the jury found for the plaintiff. The defen- 
dant tendered a bill of exceptions, which was ſealed: and af- 
ter judgment for the plaintiff}, ' a; writ of error was brought in 
the III, and the bill of exceptions returned” 


"1 » 48 j 
. % # 


Where equita- 
bail Eried not only the money recovered, but ſome ble coſts may 


coſts not included. in the judgment, but ſuch as he had rr! 1 1 


The Indore. 
ment of intereſt 
fendant claimed, and the bond was dated 24th June 1697. being paid 


The defendant pleaded ſolvit ad diem, and relied upon the — ge 4 


prefamp tion, it being after twen years: to encounter given in evi- 
which the I at the firſt trial of the cauſe, which was in dence, though 


under the had 
9. 1. offered to give in evidence the indorſement of the obligee. 


7 L. Ray m. 1370. 
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Infra juriſdic- 


b TEIA 2 GG. 


— of the record. And upon argument chi Faſtics 
Eyre, chief baron Pengelley, Denton Hale afid Prices ere of 
opinion to affirm, and Carter and Comyns' to reverſe, 80 
the judgment bf B. N. was affirmed this term 


In F ebruary I 7.30, this Judgment was, affirmed in * 
ment. 


Hl. 13 Geo. 2. B. R. Turner b. Criſpy: the chief juſtice 
refuſed to let the indorſement of a receipt of part of the bond, 
after the preſumption had taken place, to be given in evidence; 

ſaying it differed from this caſe, where the indorſement ap- 
peared to be made before it could be thought n d 
W 85 of to encounter the preſumption n.. | 


Emery verſe Battlett: | HRT I ih 


What muſt be U ren error out of the court of Litchfield it y was objefted, 
alledged to be that the items of a ſtated account were not laid infra 
tionem in an in- Juriſdictianem. But the court held it enough to lay the ag 
ferior court, © count to be ſtated within the juriſdiction, z and that as a.venke 
L. 1555: was not neceſſary to be laid as to the items, there was no.oc- 
cafion to aver them to have ariſen, within: the juriſdiction, 
Caſes cited were Davis v. Stanyard, Mich. * for i peach 
moderate riding and whipping a borke, and held the 
7. ner. 1040, need not be laid infra 1 ſdictionem. Lute, 2 28 r 11 

= 4.4. Heb. 88. aund. 73. f 10 132: —5 2 
165. 2 Jon. 1 "Med. Ca. WF 

firm med. 1 3 __ 


White ver; Graham. { 4 300462110 


1 


TYever for a Ennos of 2 „. B. in over for a parcel of 
parcels of dia- diamonds. And Strange pro guer in error would have 
woods. 130. Uſtinguiſhed this from the caſe of Bottomley v. Hartiſon, 
Ante 909. 5e which was trover for a parcel of packcloths, wrappers, and 
l cords ; becauſe that was taken as a bundle of ſeveral things: 

[fl 928 not caſily to be ſeparated, whereas each diamond was diſtinct: 
N and it ought to have been brought for ſo many diamonds. 
But the eourt thought there was no difference, and affirmed 


the judgment. And afterwards on error in parliament it was 


likewiſe affirmed e parte, 1 declining to argue ants 40a e N 

Dominus Rex verſe Mallanlct. 

It e NDICTMENT on the ſtatute of the late king, tut 
Satz . Q de 1 f. c. 35. for burning place bricks. and ſtock bricks toge- 


king muſt be ther. And on demurrer it was objected by Mr. Fazakerley,. 
ſued for i iy that in this particular inſtance, though a penalty of 205: pr 


Feaccario, thouland. is given, „ or any 


method 


Hilary Term 2 Gro. 2. 


method preſcribed in which i it ſhall be recovered, though there 
is as to all the reſt. And upon looking into the act, it ap- 
aared this offence was omitted out of the clauſe, which gave 
brieklayers company power to fue for the penalties ; and 
r'\erefore the court held, that the 20s. per thouſand was in 
nature of a debt to the crown, where the unappropriated 
penalty would go, and was ſuable for in a court of revenue, 
and not by indictment. Though Strange cited 1 Mod. 34: 


1 Ven. 6 and inſiſted, that he 208. ought to be the mea 
ſure of the fi 


4+: 


Borough of Chriſteburch. 


Uto a motion for an information i in nature of a quo Who 9280 * 
warranto againſt the common freemen, it was held, ae che tel. 

that they need not be qualified by taking the teſt, for they do 

not exerciſe any office relating to the government of the town, 

and an information was denied. 


Dominus Rex x Woodham, 


152 5 a motion for an information againſt the defendant, Juſtices of 

a who was a juſtice of peace, it was held, that a perſon apart wy, 
in execution in B. R. may be there charged criminally by a B. R. tothe 7 
Juſtice of peace's warrant. © But that no ſuch juſtice can take county · 
priſoner of this court out of the REY of the 9, and 

ia him to the county gaol. 


t Feild werf. Curtis, F [ 829 ] 
T was held, that no releaſe could make the bankrupt a a Wit- Bankrupt can- 
5 nels to, roy his own act of banknaptcy, | nat prove an ad 
| ; of * 
. very. Sayer. | 


At Guilt, coram Raymond C. J. 


| APE was drawn payable at ſix days fight, and preſented within what 
and accepted 8th of February, which made it payable time a bill mult 


the 14th, and the three da has j of grace brought it to the 17th, be jepdereds 
which was a Saturday, and the acceptor ſtopt payment on the 

Tueſday following, before which the bill was not tendered. 

And upon this evidence it was left to the jury, who were of 

opinion, that the Fe was diſcharged, at the end of the 
e dee n cd e | 
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L 830 MW Faber Term 
7 # Geongh 2 Regis In B. R. 


1 Sir Robert Raymond, Knt. Lord Chief Juſtice, | 
my ©, Sir, Francis Page, Knt, 
1 James Reynolds, Efq, | Juſtices, 
Sir Edmund Probyn, Knt. | 


Sir Philip Yorke, Knt. Attorney-General. 
Charles Talbot, ion the Solicitor-General. * 


wo nap RP: ANITA S ana x en | | 
3 © Goodright 5 Hart et ur, 


HE defendant as daughter and heir of the late adm 
noni T Hoſier brought an ejectment, and recovered, and ir 
ſis 0 appear put into poſſeſſion : the qther fide brought an cjeament, and 
wy _ Hart and his wife obtained a rule to be madg defendants with 
em. the tenants in poſſeſſion, aud entered their appearance: but 
dhe tenants, having been practiſed upon, refuſed to appear or 
make any defence ; upon which judgment was aſſigned againſt 
the caſual ejector, "after a traf al bar had been granted ; and a 
writ of poſſeſſion was taken out and poſſeſſion delivered. Hart 
and his wife, the landlords, moved to ſet it aſide, i liſting 
that the only reaſon for making thelandlord a defendant Was to 
ſecure atrial j in all events YE to prevent the tenant from be- 
traying the poſſeſſion. But the court refuſed to ſet aſide the 
judgment, ſaying that the rule was only, that the landlord, 
ſhould be made a defendant anacum the tenants in pofleſſi ion ; 
and therefore if they would not ſtand the ſuit, the landlox 
could not be let in. Quære tamen, for this is giving tenants 
much too great a power, and makes them-abſglute maſters. 1 
the eſtate, and to chuſe their own landlords. ® See 11 


2: c 19. F 13: 


vide Crompton's Practice Commurn- *＋ vol. 2. Title Eyre. 
a Vide allo Fanclaim ex dim. Fowler et al. v. Shamtitle g Burr. Reps 1290. 
| T 


, 2 
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The court refuſing to relieve the landlord, he went down (- 831 N 
into the country, and prevailed with the tenants, on giving . 
them ſecurity, to attorn to him; and then the plaintiff in 
ejectment came and complained to the court, and moved for 
a new writ of, poſſeſſion. But the court refuſed to relieve 
him, there having been a regular execution of the firſt writ ; 
and ſaid the diſfinction was, that if immediately after the 
writ had been executed, the tenants had attorned, there ſhould 
have been a new urit; but not where the poſſeſſion had 
continued as delivered for above a month, as it had in this 
cafe. T4 
Dominus Rex ver/. Inhabitantes de Norton in Cont 
AR. Abney excepted to an order of ſeſſions for diſcharg- Appeal wult be. 
ing an order of removal, becauſe the juſtices order was fade mens Ns 


: | | te. mes ſons after re- 
dated the 21ſt of June, and the ſeſſions order was not till moval, not date 


Michaelmas ſeſſions following, ſo that Midſummer ſeflions of the order. ; 
intervened, . | 4 

To this it was anſwered, that by the expreſs: words of the ( 
ſtatute the appeal is to be the next ſeſſions after the parties | 1 
find themſelves aggrieved, which is not till the removal: and 


for ought appears, Michaelmas ſeſſions might be the next 
ſeſſions after the grievance. And ſo it was held in the caſe 4 
of the pariſhes of Milbrook and St. John's in Southampton, 1 
Mich, 1 Geo. 1. in B. R. To which the court agreed, and 

the ſeſſions order was affirmed. | 


Between the Pariſhes of St. Michael Coſlany in 
Norwich and St. Matthew's in Ipſwich. 


r an order of ſeſſions the caſe was ſpecially ſtated, on 163 fn bed 

a removal of Edmund Williams and Amy his wife, up does not re- 

and Edmund, Solomon and Amy, their children, from St. move with his 

Michael's to St. Matthew's : that Edmund Williams the {ter b< gains 
elder, the father of Edmund Williams removed, was fet- the laſt place his 
tled at Shipton Mallet, and afterwards removed to Bruton, facher lived in. 4 
where he continued twenty years, and had Edmund the ſon { 
born there, whom he bred up in his own trade till nineteen 4 
years old, when he left his father and came to Norwich, and, 'Y 
married and had the three children. That ſince the birth of the 1 


children old Edmund the grandfather gained a ſettlement in I 
Ipſwich, to which the two juſtices removed the family. But 
the ſeſſions, being of opinion their ſettlement was not at Ipſ- 2 


wich, diſcharged the order.“ | 3 | 4 


* 


„ vide ante p. 439. and the caſes there cited... * | 1 
r ä Et | 
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Where an order 
is made at an 
adjourned ſeſ- 
ſions, it muſt 
appear the ſeſ- 


Hons began in 
time. 


Mandamus for 
omen of the 
wood-whart. 


— 


What is a ſuffi. 
cient tender, 
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Et per Cur”. The order of ſeſſions is right. For there is no 
colour to ſay the ſon and his family were ſettled at Ipſwich, 
where they never were; and this is exactly the ſame caſe as 
that of Eaſtwoodhay and Weſtwoodhay, | 
But then an exception was taken to the order of ſeſſions, 
that it is faidto be made at a ſeſſions held byadjournment ſuch 
a day; and does not ſhew that the ſeſſions commenced within 
the time preſcribed by the act: it ſhould have been ad /cſſionem 
inchoatam ſuch a day, and held by adjournment after. And 
for this fault the order of ſeſſions was quaſhed. Strange 
pro Ipſwich. | 


The Caſe of Schriven and Turner. 
A MANDAMUS was granted to the court of alder- 


men in London, to reſtore them to the office of yeoman 
of the wood-wharf, on an affidavit of its being an ancient of- 


fice and a freehold. 


Bowles verſ. Bridges and Markwick. 

C20 VENANT on a deed dated 31ſt Auguſt 1720, 
whereby in conſideration of 4200. paid by the plaintiff 

to the defendants, they covenanted, that they or one of them 
en three days notice in writing, to be left at the houſe of the 
defendant Bridges wy time in a year, would accept, or cauſe 
to be accepted, 20007, South-Sea ſtock, and all additions and 
dividends, and pay for the fame on transfer thereof 12,0007. 
with a proviſo, that if the plaintiff ſhould ſubſcribe in the 
20.per cent. ſubſcription” propoſed to be taken in, and pay 
what is requiſite to the expiration of the contract; the defen- 
dants ſhould pay the ſame over and above the 12,0007. but if 
the plaintiff did not tender the ſtock and dividends, then the 
agreement was to be void, and the defendants were to retain 
the 4207. Then the plaintiff avers, that the company did 
not take in any ſtock ſubſcription ; and although on r6th Au- 


guſt 1721, he gave notice in writing at the houſe of Bridges, 


that on the roth of Auguſt he would transfer the ſtock and 
dividends, ac licet he was ready at South-Sea houſe where the 
books were kept, and offered to transfer according to notice; 
yet the defendants, or either of them, did not accept the 


| Rock, or pay the 12,0007. but refuſed, and ſtill do refuſe ſo 


to do. Dem” inde, et pro cauſe, that it does not appear what 
dividends or profits were made and tendered. 

And Reeve pre deſendente argued, that the declaration was 
ill on that account, for he ought to have ſhewn what they 


were, that the court might ſee he made a tender of all. 2. The 


uſual hours of transferring ſtock are not ſhewn, ſo it does 
2 N * | | . not 


EASTERN TERRY 2 Gro: 2. 


not appear he was there the laſt inſtant of time, as he ought 
to be according to the caſe of Lancaſhire v. Killingworth, 
Salk, 623. 8 

Bootle contra. The dividends and profits are known and 
certain, and the defendants had the ſame opportunity to know 


what they were as the plaintiff had. 2 Cre. 171. As to the 
. ſecond exception, he agreed that if it reſted only on the ten- 


der, the declaration would be ill; but here he faid there was 
an actual refuſal, and that is enough, be it at any time of 


the day, and a great difference there was between a ten- 


der and refuſal, and a tender and non-acceptance. 1 [n/?. 
206. b. 5 Co. 114. Sed per Curiam. The refuſal is not 
laid as an act done by the defendants, but only as a conclu- 
fioa the plaintiff draws from the premiſes : it is not ſaid to be 
adtunc et ibidem, ſo that for any thing appears it might be at 
another time and place: and the plaintiff muſt preciſely intitle 
himſelf to the action. And as to the firſt objection, the de- 
claration is certainly informal, and it is ſhewn for cauſe of de- 
murrer. 'The plaintiff diſcontinued-on payment of coſts. 


| | Jones ver/. Maſon, 
At Niſi prius in Middleſex, coram Raymond Chief Juſtice. 


r WARD of Hackney (who had been convicted for 
forgery) was a ſubſcribing witneſs to a bond ; and on 
producing the record of his conviction, the plaintiff was al- 
lowed to prove his hand as if dead. 


* 


Evans verſe Thomas. 

NME roll of the judgment was carried in, in Trinity 
1 1520, and docquetted ; but before filed was miflaid 
and loſt. And Strange moved for leave to file a new roll, the 
defendant being dead and the executrix conſenting : and cited 
King gui tam v. Bolton, ante 117. and Needham v. Grano, 
And after a rule to ſhew cauſe, it was ordered accordingly, 
for there being a docquet, it could be no deceit upon pur- 
Gaſerg/+*' cf 4 . 

Dominus Rex verſ. Wynd et al. 


ITNDICT MEN T for a riot, and riotouſly taking away 
two water · engines; after verdict pro rege it was moved 
in arreſt of judgment, that there was no vi et armis. 2 Keb. 
133. 1 Vent. 265. Sed per Curiam. The riotoſe ceperunt, 
Fregerunt et proſtraverunt, implies a force, and the indict- 
ment is well enough. Vide 37. Hen. 8. c. 8. Cro. Car. 
345. 472. 2 Lev. 221. Sti. 12. Judicium pro rege. 
— — — — 


1 * Vide poſt 1077. 1264, 


819 


If the witneſs 
to a deed be- 
comesinfamoug, 
he is to be con- 


fidered as dead. 


oo” 


New roll orders» 
ed to be filed 


the former be. 


ing loſt. 
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Vi et armis is 
implicd in a 
riot. 


ran TY s5Nz2  Goodtitle. 


320 


Ejectment lies 


ky for a tene- 


\ 


, Obriſtianity is 
 partof the Jaw, 


Of coſts on 
_ quaſhing wnts 
of error. 


\ BasTER TAN 2 Ge. 2, 


Goodtitle 7 Walton. 


A TE R verdict pro quer* in ejectment, the 3 
was arreſted, becauſe it was for a meſſuage, a garden 
and à tenement, and intire damages ; whereas an ejectment 
de uno tenemento will not lie. Strange pro puer. 


Dominus Rex verſ. Woolſton. 


E vas convicted on four informations for his blaſphe- 

mous diſcourſes on the miracles of our Saviour. And 
attempting to move in arreſt of judgment, the court declared 
they would not ſuffer ĩt to be debated, whether to write againſt 
Chriſtianity in general was not an offence. puniſhable in the 
Temporal courts at common law: it having been ſettled ſo 
to be in Taylor's caſe in 1 Vent. 293, 3 Keb. 607. 621. 
and in the caſe of The King v. Hall, ante 416. They de- 
fired it might be taken notice of, that they laid their ſtreſs 
upon the word general, and did not intend — include diſputes 
between learned men upon particular controverted points. 
The next term he was brought up, and fined 25“. for each of 
his four diſcourſes, to ſuffer a year's impriſonment, and to 
enter into a recognizance for his good behaviour during his 
life, himſelf in 30004, and 2000/, by others. * 


Rejindoz ver. Randolph. 


1 E writ of error being returnable before josgment given 
was quaſhed, and the plaintiff in error paid coſts; it ap- 
pearing to be his fault in uſing the writ after he knew it was 
ſpun out by his own motion in arreſt. of judgment. The 
court ſaid they would have made the defendant in error pay the 
coſts, if it had appeared that he entered continuances on pur- 
poſe to defeat the writ of error. 
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idee ante p. 778. Curl's caſe. 
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Trinity Term 
3 Georgii 2 Regis. In B. N. 


Sir Robert Raymond, Knt. Lord Chief Juſtice, |; 
Sir Francis Page, Kot, 

Fames Reynolds Eiq. lade. 

Sir Edmund Probyn, Knt. f 

Sir Philip Yorke, Knt. Attorney-General, 

Charles Talbot, Eſq; Solicitor-General. 


* 
— A ents ro AR TSS; "OI 


* 


Dominus Rex verſe Lewis. 


T RANG E moved for a mandamus to three juſtices of andamus to 
peace in Brecon, to take ſecurity on articles of the peace take ſecurity og 
exhibited againſt the defendant in B. R. and produced an af-. ar:icles. 
fidavit of his being ſeventy years of age, and unable to travel 
and cited Seymour's caſe, Mich. 6 Ann. and it was canied 
in this caſe. , | | 


N. B. Trin' ſeguen', on affidavit of having kept the peace, 
and being unable to come up, the recognizance was dii- 
r oY * | 

Worral verſ. Bent et al. 


| A E T ER verdict in ejectment on two demiſes, where the ypere there are 
ſecond was laid to be of other lands, it was objected on two demiſes of 

error, that the judgment is only to recover terminum ſuum in 5h lender 

the ſingular number, ſo uncertain which. Sed per Curiam. T5836 

It is de et in tenementis praed which reddendo ſingula fingulis K, # bo 

is well enough, for there is but one term in each part of the term, in the 


remiſes. judgment affirmed. Strange pro defendente in fingular num- 
5 4 7 Judgm irmed. Strange pro defenden Ul 


Rochtſchilt ver/, Leibman. 


T H E ptaintiff brought an action upon a bill of exchange, * ſtatute of 
to which the defendant pleaded the ſtatute of limitations, limitations will 
and the plaintiff replied himſelf beyand ſea, to which the de- not run againſt 


fendant n 
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Quo warranto PrForMATION in natura de quo warrants againſt the 
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v here plaintiff fendant demurred. And Reeve objected, that no actions on 
I 3s beyond fea, 


the caſe are within the proyiſo, but actions on the caſe for 
words : and eited Cro: Car, 245. Show. 98. d 
Parker contra. Where the words of a ſtatute are general, 

they are to be underſtood in that ſenſe. 10 Co. 101. It is im- 
| poflible to think ſo trifling an. action ag for words ſhould be 
„ {vn and not thofe-which are founded on a contract ; be- 

ſdes, it has been determined that the proviſo extends to this 
caſe. 2 Saung, 129. 2 Mid. 71. Lute, 244+. 1 per Cur” 

J udgment for the plaintiff. 


Dominus Rex ver /. Boyles. 


2 


hes for ſetting 
pp a new office. 


defendant, to ſhew by what authority he claimed to be 
bailiff of the ville of Southwold in the of Suffolk, 
#5599 And on demurrer it Was objected b y Huſley, that it doth not 
appear Southwold is any —— Ray either by charter or 
preſcription, fo as to make this a uſurpation upon the crown; 
it may be only a private office, as bailiff of a manor, for a 
ville is not a borough, and ballzvus is but a ſervant. 2 Cro, 
177. Sed per Curtam, It is faid to be an ancient town, and 
that this is a public office, an office of great truſt and pre- 
eminence within the town, tangens regimen et gubernationem 
willae praeditt, et adminifirationem publicae juftitiae i infra 


. gandem villam, all which 18 confeſſed by the demurrer. And 


certainly the ſetting up ſuch an office is a uſurpation. Sup- 
poſe a man ſhould ſet up to prefide at Iſlington as a public 
officer, and have jn/ignia carried before him, is. not he to be 
puniſhed for this, and have you any other way to come at 
bim but by ſuch an information? It is never laid otherwiſe 
than that it is a public affioe relating to manner of 
public juſtice. Judicium pro rege. 


Hetherington TH Oc. verſ. toe, 


Plea, reſuſed to THE dlefendant pleaded the privilege of C. B. en the 
3 plaintiff moved to ſet it aſide, he ſuing as an ati Bot 
K. upon the foot of privilege taking away privilege. 

the court ſaid, that was a point of law which they would — 
etermine on 2 motion, byt put the plaintiff | to demur to it. 

Strange pro quer. e449 
gt N. B. This was moved again next term by Reeve, and 
we produced the declaration, by which it appeared the 
_ plaintiff ſued by original, which was held a WAIver. of his 


prix N 


* 


— 


TRINI r 1 TEA 4 GEO. 2. 2123 


. Rutter berſ. Redftone. 
Aft T E R error in the Exchequer Chamber the tranſcript” B. R does not 
was brought back and ametided in B. R. by the original ſend the record 
record. And it was held neceſſary to make the amendment Cha bedler 
here, as this differs from the caſe of a writ of error from C. B. 7 
becauſe the Common Pleas ſends up the very record, and the 
King's Bench ſends only a tranſcript. 


oh Higgs ver/. Evans. Yet: 
YR. Ketelby moved to quaſh the writ of error, becauſe Will notquath 


VL it appeared there was, twenty-nine years between the Seton though 

judgment and bringing the writ, whereas the party is reſtrain- fr judgarcar. 
ed to twenty years. Per Curiam. So he is, but this will be 
to deprive him of the benefit of replying the exceptions in tha 


ſtatute. Vi cap. per motionem. Strange pro quer in errore. 


Dominus Rex ver/. Archiep” Ardmagh er Nathaniel“ 
; Whaley, clericum. AMT 
Intr. Trin. 13 Geo. . rot. 143. 


RROR of aj nt in B, R. in Hibernia on A quare Where I con- 
impedit brought by the crowh againſt the archbiſhop of . eee a 
Ardmagh and Nathaniel Whaley, clerk. 5 


8 traverſe, and it 


The declaration ſets forth, that Michael Boyle late arch- e . e a 
biſhop of Ardmagh was ſeiſed as of fee, in right of his arch- taken upon the 
biſhopric, of the adyowſon of the church of Ardmaghy and [ 838 
being ſo ſeiſed he collated Bartholomew Vigors, who was ad- 
mitted, and afrerwards made biſhop of Leghlin and Fernes 
by king William and queen Mary, whereby it belonged to 

the crown to preſent upon -ſuch promotion : that during the 

queen Mary, and then king William, and then queen 
Anne, died, and ſo it belonged to king George the firſt to pre- 
ſent, but the archbiſhop and Whaley obitruct. et 

The archbiſhop prays oyer of the writ, and then pleads, 
that true it is that Michael Boyle was ſeiſed in right of hie 
archbiſhopric, - and that the church became vacant by the 
promotion of Vigors, unde it belonged to the crown to pre- 
ſent for that turn: but then he ſays, that king William and 
queen Mary by letters patent 23d February, 3d of their reign, 
granted to Peter Drelincourt the deanry of Ardmagh, with all 
its rights, members and appurtenances, by virtue whereof 
he was poſſeſſed of the cliurch of Ardmagh as a member of 
the deanry, and enjoyed the ſame to his death: that Michael 
Boyle died, and Narciſſus Marſh ſucceeded him, and be- 
came ſeiſed of the advowſon, and upon his death it came to, 

Thomas Lindeſay, in whoſe time Vigors the promotee died; 
f | | that 


avecidance, 
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that Drelincourt is ſince dead ; by which the right of preſent- 
ing was in Lindeſay, who 5th May 1722, r the other 
. . defendant Whaley, who is now incumbent. 


The defendant wit epa likewiſe prays oyer of the writ ; 
and the pleads, ' that on imparſonee of the collation 
of the late archbiſhop : that Fache Such did become vacant 
765 the promotion Vigor 's, and that the crown preſented 

lincourt,” who was Seted, inſtituted, and induQed' : 
then he deduces the title from Boyle to Lindeſay, as in the 
/ archbiſhop's plea, with the death of Vigors ; and ſays, that 
92 Drelircourt died Sth March 1721, and Lindeſay 5th Ma ay 

15 following preſented him, upon which he was put into po 

EE ſeſſion of the living before bringing the king's writ ; and con- 

cludes with a traverſe, that the church is ſtill vacant by the 

promotion 6f:V igors, as is alledged in the declaration. 


The attorney-general as to the archbiſhop's plea demurs ; 
and ſhews for cauſe, that it is not averred in the plea, chat 
the church of Ardmagh was a member of the deanry, or en- 
joyed as ſuch by Vigors, or preſented to as ſuch by king 
William and — Mary. And the archbiſhop joins in 
demurrer. 


As to "Whaley? s plea, the attorney replies, that king 
Wilkam and queen Va did not preſent Drelincourt to the 
church of Ardmagh, an concludes to the country, 


[ 839 J To this-replication Whaley demurs generally, and after a 
joinder in, demurrer, and ſeveral continuances, there is judg- 
ment in B. R, in H{bernuies; that the archbiſhop's plea is a 

good bar, and that the attorney's replication to Whaley's 

Plea is inſuffcient 3 idee defendentes cant inde fone die, He., 

Of this judgment a writ of error is brought, the general 

errors aſſigned, and in ] eſt. erratum 1s pleaded. tovs bie 


Strange pro rege argued; that tlie court below! has erred in 
both inſtances. -1. In giving judgment/thatthearchbiſhoep's 
plea is a good bar;; and 2. In adjudging that: the attorney- 
—— replication to Wee plea is inſufſicient. 

As to the firſt point, I need only to enumerate —— 
which are ſpecially” aſſigned im the demurrer!: and ir is in- 
conſiſtent to fay he living belonged to the | 
and at the ſame time inſiſt that it paſſed by the kiri®s/pratit 
of the deamry. But chen it will be rightly urged, that tlie 
king can habe no Writ to ch bilkop3 utiles ne ovefthrewe 
both parts of the judgment and therefere I ſhal erideavour 
to ſhew, that the! judgenent in favouft of WRHalky's plesg und 
againſt tie een replicatien, ig As erroneous as the 
e rn £5 10 21H m bete (Mt ge : Nariobls has TOYEN? 

1 in bationiteo AM 381 bur F 
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And upon this the principal queſtion will be, Whether the 
traverſe at the end of Whale plea be ſo material, that the 
attorney - general could not paſs it over, and take iſſue on the 
preſentation of Drelincourt, as alledged in the plea? And that 
will depend on the conſideration whether the plea without 
the traverſe had ſufficiently confeſſed and avoided the title 
of the crown, as ſet forth in the declaration. For if it 
had, then the traverſe will be improper and immaterial : if it 

ad not, then a traverſe might be neceſſary, and if it was 
well taken, the attorney · general could not paſs it over, 
But I take it the plea of Mr. Whaley is à full confeſſion 
and avoidance. The title ſet cap op by the crowm is a preroga- 
tive title ( not now to be diſputed) to preſent upon the promo- 
tion of Bartholomew Vigors to the biſhopric of Leghlin and 
Ferns. The ſubſtance of Whaley's plea is, firſt a confeſſion 
that there is ſuch a prerogative, and that Vigors was ſo pro- 
moted ; but then to avoid the King's recovering in this ſuit, 
he ſays, that the erown has had its turn already by the pre- 
ſentation of Drelincourt. ne this plea all matters in diſpute, 
except the preſentation of Drelincourt, are agreed, The 
vacaney by promotion is agreed; the prerogative is agreed; 
and the only thin bg remaining in "contraverſy i is, whether the 
crown; has exerciſed the prerogative in this inſtance. To that 
the attorney-general very properly anſwers, that the crown 


bas not had its turn, for that they never preſented: Drelin- 


court © and if the cauſe had gone to trial upon that iſſue, it 
would have been tried upon the moſt material point, nay the 
— — remaining in diſpure- As therefore this plea with- 


[ 840 J 


traverſe is a fulł confeſſion and avoidarice, it would IM 151,221, 


bo miſpending time to-citercaſesy to prove that where I confeſs Lat. 156. 
— rerdeſa :the:confefſion'and-avoid= C. 24 


and avoid, I 
ane is a full defence ot Ain eld de g NS is but to 
make the plea repugnant. Dit IM (}. Nennt ef 
There remains only otie thing to be added open this head, 
and that is, that as the traverſe was ifnmaterial; it was inthis 
election of the attorney - general, either to demut upon that 


account, x to paſs it over, and offer a new traverſe upon the 


matter of 2 $ 
this there was 
Bolten There 7 bi declared in prohibition, that 


u. F. F. Ty, * eroyn, For 


was duly elected a cm 9 and dhe 


defendant had inſt him in the court of common 
Sunil, which had ng Juri 2 to examine inta ghe validity 
of the election, the bereat belonged to the oourt of 


or and aldermen :, the rye gs tin 15 125 ſtates his on 
ion, and that he pruned againſt the + Plat. in tho 
705. II. 50 common 


king gui tam u. Ante 117. 


[ 841 ] 
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common council prout 45 bene licrit; and then coneludes 
with a traverſe, that the juriſdiction is in the court of mayor 
and aldermen : the plaintiff in reßly paſſes over this traverſe, 
and offers unother iſſue bn} the pomt whether the common 
council had the juriſcketien: and'on demurrer it was reſolved 
by the whole cbt, dhat the true point of the prohibition 
being; Whether th& court to be prohibited had juriſdiction or 
not, it was improper for the defendant to go off fror Hat, 
and offer an iſſue as to tlie juriſdictiom of the mayor and Alder 
men; and that though Ce ores might ſafely have enjoys 
ed, for the ittitnatetiality'of the traverſe, yet he was not 
dun to do it, bout Was at Nberty to take a * traverſe, in 
order to bring che [merits of ' the eaſe in iſſue: purſuant to 
17 885 reſolution judgment was pivert for the plaintiff in pro- 


hibition, and upon error in parliament that judgment Was 
affirmed. l HOU85INGITL 213 Dabdoigqs L 2nolgS1 21 16 5 


But whatever ſhould be the opinion of the corirt white — 
queſtion, Whether à traverſe could he added ? yet Tappteh 
the traverſe here taken by Whitey. is atr ill trayerſe, —.— 
being upon a demurrer muſt go back to the firſt fault, Which 
is in the cefendant's plea. Ihe plea has ſtated the fact And 
whether that fact amounts to a plenarty againſt the raw] m is 
2 conſequence: of law ariſing upon that ac. The traverſo 
here is, that the church is not now vacant, which being 
conſequence of law, ought not to be traverſed. 11 Cd. rok 
Plow: 231. 4.406. 4. Haſ. 1 Ge Rex v., Blagdon. In an 
information in nature of a gu ,¶Wmuanto; the detendant made 
title under the conſtitution of Honiton, and then traverſed 
the uſurpation : the attorney: general, without taking any 
notice of the title, joined flue; upon the traverſe; and it Was 
held to be ill, . the uſer being admitted by the deſend- 
ant's making title, the uſurpation was a matter of law not tao 
be ſent to a jury. Os nN b AKA SY 018 


But then it was argued below (ard: will he ĩinſiſted on hert), 
that if the attorney might take a new traverſe; yet his preſent 
traverſe is ill. becauſe it ties up the deſendant to prove a prei 
ſentstiqn. when inſtitution and induction is ſufficient. 
To this L anſwer,” that the law! is not W 5 8 5 
! preſentation to mike the church an de y comm 
ſon who has the right, and much ff e che cro 
is 6 Oo. 50. H. T Lern, 22. 3 e only act plea 
be done Ee the crown is the prefer ons the {hiſt = 
induction being the acts of be in in tonſequence of tht act © 
the traverſe therefore was pro Int! the o Mae un 


' 
ledfed io be dene by rhe 8088 8 e on act 
create a plenarty W “ l fed 5 1221 


Aen. Ne, — Another 


) 
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Another objection Was, that it appears upon the record, Where the 
853 Vigors the promotee deem beg ee impedit brought, e has a ti- 
and therefore (ſay they) this is; not a cafe withig che reaſon probes he- 
* which the prerogative is, zunded, (dig.) that i itis but chang- the incumbent 

one life for another. If this objection bad any authority % biſhopric, 
8 aw to ſupport it, it might be teaſoflable to go into the conſi- te be N 
deration of it: but as the life of the promotee was never thought during the life 
neceſſary to be averred, it is plain the law was taken to be 1 the prom 
otherwiſe. The patron, the biſhop, and. the | metropolitan ©© 
may lapſe, ſed nullum tempus occurrit regi; and the caſe in 
Ow. 2. which. is an exception to the rule, does not come up 
to this caſe ; for there it is put of a leſſee per auter vis being 
attainted of treaſon, where no- doubt. the king muſt preſent 
during the lite of 2 que die; becauſe his eee no 
] 9 
For thes reaſons I apprehend the feplication I cold; rind 
the judgment in both inſtances, on the archbiſhop's, plea, 
and the attorney's replication to W haley's plea, is erroneous; 
and ought to. be reverſed; and a writ avarded to admit his 
majeſty s clerk. _ 

Darnall ſerjeant contra, I ſhall inf that upon the whole 
record there does not appear any title in the crown to preſent 
at the time of bringing the guar? impedit. Here are thirty 
years after the promotion, which are not accounted for ; and [ 842 J 
though I am not to diſpute whether there is ſuch a prerogative, © 
wm; fare! or ew: crown is bound to exerciſe it in a reaſonable 

x reaſon; given for the prerogative is, that it is but 
n one life for another, and the py on has an equal 
chance: but if the crownican; ſtay till the perſon promoted 
is dead, then a new life is put upon the patron, and ſo far he 
is prefullioed by the promotion. In many cafes tompus decr-- 
fot wegic's Regi. Zr. Cre. El. 45. * n. - yp 97 
216. Cro. El. 119: 1 Bul}t. 26. 

. (Againſt a rightful ' patron (inſtitution and used is not 
enough; but here the king is not rightful patron, tte has not 
e ee only a tranſl ory right, 3 2 in dhe caſe of 2 


fy T F 4 a2 


la pſe. 1101 fliil zi 00139 Uu 
e in 12 get: "the vacancy-is the. "=> 
9 50 fry 1 5 and therefore 
ö ode mol 277 of the declaration, Cro. 
e Aud ** ach the 11 05 -general could not paſs 


ed lg a neyy traverſe, Hob. * _ Kli 1560. 
2 5 1 10 95119! pin Hu 272001. 2 10 2138 8 (1) flit 
ene tam Itꝭ is impa ſible, to maintain. e Peignge⸗ 3 
ple waighineinhes figvs n pfeſentation, nor tliat the church 
Wag a DET of the deanry : "50% all the facts allelged 
rartyrory © | 5 2 in 
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In chat plea are to be laid our ol dhe euleß not being admitted 
kat, dure demurrer, becauſe ill pleaded. 

©. As to Wage pes gels N og and Nance 


r hit [Eo "is immaterial, 
„and might as {5H bs end over. {2413 2115 Torr weybat en 


Ao ts the knen or time: there is no doubt but D ee 

1 regs, if there had beeg a preſentation';"for/the 7 ba 
te nest turn, and If he ſüffers /andther to preſemt,“ 

incumbent des 3 che tun of the con will be as mch * 

as it would be in caſe of any commen of the next 

avoidance: but upon this record we muſt take it, that the 

| king comes before any preſentation :; and na taſe is cod w 


prove the crown is limited. in Pont of time. If it m 
done. i jr he life” 6f the promiotee," a declaration” will Nahe 15 
72 nc averring his life, which wWas Heng. | 
1 W. & M. fl. th e of fimony the Ny was not barred'b 7 ha 
4. Cc. 16, prefentatic hs before the act of x parlament; ank f 
| of: the” 855 8 nce ſſibuld Goh Ne Sj 1 diſ 
tatice after the death "of the inicy he muft have his 
turn, if chere has been no preſentation all the Wiile. Fr 4 
= common perfor Had p kene Dreliticourt, he being dead, the 
D 843 J crown would Duwe Vet its turn: but without A pieſertation it 
=. can be no plenarty againſt the perſon who has the right, which 
is the crown in this inſtanee, though the n 
ther,' which cantiot alter the ca +11 ooo! und ot % 


7 are all therefore of opinion, chat che court below has 
1 erted in both inſtances, and therefore the judgment muſt be 
reverſed in toto, and the writ awarded here (as it fliould Have 
been below) to admit his mazeſty's Seth nit onthe gf T 
king brings „Upon error in parliament, the Houſe of Lords Net Yo 
writ of error in opinion,” that this being a civil ſuit of the | crown, the vi 
7 cs MN error was abated by the death of the King, and'theref6r jor 
e tha verſed. the Jydgment of reverſal i in B. R. And à new wrt 
of 17780 S now Frau zhr, and the fame ketord returti- 
ed, the urt was, not nelinable to ſuffer it to be ſpoke to, 
Wine Ef: themſelves only as a channel to convey the cafe 
* again to the Houſe of Lords. But Bootle preffing to be heard 
as to a new point, objected that the traverſe at the end of the 
ineumbent's gk material, becauſe: what wetit before 
could not in all events be à turn, ſinet the prefentee; for atiy 
Subſcribing the thing that appears, tight not ſubſcride the articles: and cited 
* 90 Windfor's caſe. Vinch iz. 2 Cxo. 650. 2 55 
quace ieapedic. d per Ciifiami.' Then you are not parſom i 
let in t6'bofitrovert this; for you Have mot 
tion of the artictes J and and b. e wa 


J'a 
ing vr" beats 
eg the 
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the king's count, though eu d. a een ee 
ia ber. Less {1,10 and 045 


As to the other pics the court ſtood to their 10 
opinions, and reverſed the judgment Yo a ee and 
nn n na 

N. B. On a ſecond writ of error in Feine, al the 
N Judges attended, and were uranimayly the ſame opi- 

ion with the ju 55 of B. R. notwithſtanding which, 

40088 judgment of B. R. in England Was . and 
45 e ee Fung 


Gl i 


Dominus Rex ver 1 5 4 55 


Y H © defendant Was indicked for forgery of a bond: and Amendment 
upon the trial, there appeared a variance in the addition RE _ 
of the obligor \ upon, which a ſpecial verdict. was found, the I. Raym. 


" i 7 


the I. Raym. 1318. 


chief juſtice 1 Whether it was a variance or not, it be- 
ing peroch'\ for parech + and after the verdict was drawn up, 
the proſecutor moved for, leave to amend the 1% Prius fol! ? 
by-the record of the indictment, which Was right; and al? 
ledged, that the record of ni prins had been made u p by the 


derk in court of the defendant, who might be ee to L 844 


hays made it wrong on purpoſe. - 


The court ſeemed to think this was amendable at Wü r oe ugg 
law, there being ſomething to zmend by: but they ſaid there > 
was no pecaſion to give any opinion upon that, ſince they were NY 


warranted to amend it, as being a fault commitred by * 25 
ee who ought not to take advantage of it. {: 


The variance being thus removed out of the caſe, the 55 On a ſpecial 


Was. 1355 into the paper to; be argued upon the ſpecial verdict ;, verditt in a ctĩ- 
and the counſel for! the defen 155 N ting to ſpeak, d minal caſe de- 


it Was fendant need 
inſiſted that the defendant qugh! e 6 In | court, "YA upon not be in court, 
motions in arreſt of 1 on Ren. 0 which it ns anſwered, 
that A.motion. in ar gment is after a ver ict ; wherea 
rill, this ;al KNEE argued nnd Keen The F c 
cane; is not to be looked u on ag guilty: and the court thought PAR => 


reaſonable diſting zon, a ſuffeied the defendant! 8 


i2 


-1An then it was argued, | That; ob Was An 0 incl verdict: "Strange be 
The indictment is for three gliſtinct facts: 1. For forging a 
bond g.. Fur publiſhing por bond fo by ry e * 
5 Le bude 4 bond, knowing it 10 be forged. To 
'three-offencts; A IO pleads, Not guilty; and the, 
: de charged to inquixe of the whole, and in their ver- 
CR find, that 185 forged à hond in the words and 
R and that he publiſhed the ſame ; but they 7 no- 


- 


el to go on. 811 45 mo 1c; * 
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ching as to the third, ↄffence, but eagelude, that if upon th 


evidence the court is. of gpinion he is guilty of the facts 
charged in the che, hen , hpd-himg guilty; and if 
the court think him, not, guilty, they Gag accordingly,cc 
Upon this ſtate of the-caſe/it was infiftedon;: that the jury 
ought. to ſind all the iſſues with which they are charged; and 
ſince, the evidenes: extended to two facts anly, they ſhould 
have found him Not guilty as, tothe third. 3 ev. 55. 
'T reſpaſs.for-taking a gon and aanteau: it is found ſpeci- 
ally, that the defendant took: the gown for a tax, and ſaid 
nothing as to the manteau, and held a diſcontinuance. Cro. 
Eliz. 133. 2 Roll. Abr. 722. pl. 19, nd 2 Sid 86. it is 
ſaid that in all ſpecial verdicts the judges will not adjudge of 
any matter of fact but that which the jury declare to be true 
of their own finding. Trials per pais 236. Here the court 
1 are ſpecially tied down to ſay, whether upon the evidence laid 
e before them the defendant is guilty of all the facts; and that 
they cannot ſay, becauſe there is no evidence as to one. Co. 
g Litt. 227. a. A verdict that finds part of the iſſue, and no- 
U 845 3 thing as to the reſt, is inſufficient for the whole : as in an in- 
formation of intruſion into a meſſuage and one hundred acres 
| of land, the jury find as to the land, and nothing as to 
i the houſe, it is void for the whole. Godb. 57. 2 Leon. 194. 
Hard. 166. 


f jg ern The court held, that as the verdict ſtood, they could not 
verdict. ive judgment that the defendant was guilty of all the of- 
e the evidence only warranting them to adjudge him 
guilty of the two firſt, the laſt not being confined to the ſame 
bond; or if it was, yet every publication is a diſtinct offence. 
But then they thought themſelves not tied up by the ſpecial 
concluſion, but that the whole evidence being laid before 
| them, they were to do what the jury ought to have done. 
Th And therefore they adjudged, that upon the matter referred 
| to them by the jury, it appeared to the court that the defen- 
dant was Guilty of the forgery and firſt publication, and Not 
— guilty of the reſt. 

3 Judgment not having been ſigned, the court was of opi- 
before judgment nion, the defendant might move any thing in arreſt of judg- 
lcd. ment. And it having been taken notice of by the counſel 
RE for the king, that the forgery was laid to be contra formam 
flatutt, and the judgment prayed upon the ſtatute; it was 

then objected by the counſel for the defendant, that all the 
proceedings againſt him were void, for that the certiorari and 
the venire and di/tringas were as if it had been an indictment at 
common law; and many precedents were cited, where the 
procels always run, de guibuſdam tranſgreſſionibus et contemp- 
a _= | 85 11 
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 tibus contra formam flatutj. And indeed that diſtinction had 6 

been 4 up * all the Te ref nn mien But the 

court thought it not n cellary, or'a certiorari, to remove all 

indictments will remove orc for forgery'on' the! ſtatute; and A contiorarits 

the jury are/furmmoned to try whether he is guilty of the bf difment ncnd 

fence. whereof he is inidicted, which is a fufficient warning to nat deſcribe 

appear in the cauſe: and therefore they pronounced nounced the judg- 2 by 

ment upon the ftatitez and he ſtood in the pillory at Charing- contra farms | 
and ſhad one ear cut off, and then was carried to the ftatur'- 

Bench, to qſuffer a year's impriſonment; during which 

— — of the ug! "which way V denied, 

he being in execution nt 1 
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Sir Robert NY” Knt, Lord Chief t Juſtice 
Sir Francis Page, Knt. | 
Fames Reynolds,” Eſq. | Jute 

Sir Edmund Probyn, Knt. 

Sir Philip Yorke, Knt. Attorney-General.” 
Charles Talbot, Eſq. Solicitor-General. 


Hatton verſe v 7alker. ee 66 


PH E defendant concluded his plea, with 1s pets ja 
cium ſed (in ſtead. i] the plaintiff adionem manuienere 


debeut. a on demurrer the plaintiff ſhewed it for cauſe, 


and the defendant joined in demurrer, © And coming after- 
wards to amend by the drayght under counſel's Hand; it 
was objected, that the intent of requiring miſtakes in point 
of form to be ſhewn for cauſe of demurrer, was to give the 
party an opportunity to-amend before he eeded any fur- 
ther : but if after notice of his fault he will be ſo hardy as to 
join in demurrer, he is not intitled to the favour of amend- 
ing. And the court now ſtrongly inelined againſt giving leave 
to amend ; till Parker at another day cited Cro. Car. 144. 
and Hil. 8 Aan. in B. R. Brownjohn v. Doyley, where 
the avowry was amended by the draught under counfeFs hand, 
after there had been a demurrer, and the cauſe made a con- 
cilium: upon the pars es. ag the ve my to 00 
N * & 
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7 Stephens ver. Haughton, e 
N ttptev - "of the dean Difrence be- 
and chapter of Weſtminſter, for an amercement at the td repens ag 
court-leet, for making bread wanting weight, contrary to to avowries, , 
8 Ann. c. 18. which gives the, leet juriſdiction. And on 
demurrer it was Hdldito bean ivory © beeauſe it was not 
averred, that the defendant was guilty. And a difference 95 
was taken between replevin and treſpaſs; that in treſpaſs the | 
conviction is ſufficient to juſtify;the officer, who is only. to 
excuſe himſelf, whereas in replevin the defendant is an actor, 
and makes title for a retarn of the goods. Carth. 73.1 
Mo. 75. Cro. El. 885. Sinner 587. 5 
Another objection was taken and allowed, that it appeared A 
the amercement was by the jury; arid not by the couft, as it unt, and bon 
ought to be; and that there was no afferement. 3 Lev. 19. by the jury. 
206. 8 Co. 38. 1 „ P 
For theſe reaſons the avowry was held ill, and tlie plaintiff 
had judgment. | 


Enys verſ. Mohun: 

N covenaiit tlie plaintiff declares on a leaſe made to Repleader 

Coſier, which he lays to have come by aſſignment to the varded after 
defendant: The defendant pleads that Coſier did not affign gc 
to him : and after iſſue joined, a repleader was awarded, it 
being an ifſue joined, on what is not alledged in the declara- 
tion; for that does not ſay Coſier aſſigned to the defendant, 
but that it came by aſſignment, and there may be many meſne 
aſſignments: and the court held this to be an immaterial, 
and not barely an informal iſſue, becauſe the fact found does 
not determine the right” 

Fagenonz dee Smaldridge. 
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HE executor proved tlie will in the Prerogative court, Executor miy 
and aà legatee ſues him in the Arches, which is a court be 3 * 
held within the dioceſe of London, but belonging 10 the pres he with 
| _ archbiſhop {of Canterbuty. The defendant moved for 4 though he does 
-Prohibition,} he living in Hertfordthire, and. therefore by the gon lie in that 
23 H. g. ci g, ought not to be cited out of the dioceſe; this 
not being within any of the exceptions; in the ſtatute, Sed | 
per Curiam. The general ſaving as to probate of wills extends [ 848 ] 
to this, which is a conſequence of their having juriſdiction to 
cite a man out of the dioceſe to prove a will; and if his liv- 
og ont of the dioceſe in which the will was proved be an ob- 
3}<ction to ſuing him there for a legacy, it will overthrow the 
Vol. II. juriſdiction 


— ' —— . a 
- 


Juſtices of peace þ 


$24 | MicnanriMAs TERM 4 Gro. 2 


juriſdiction of the Spiritual court as to legacies: the executor 
by proving the will in the Arches, ſubmits to the juriſdiction 
of that court: it is the Arches, and not the prerogative 
court, where the will is to be proved; and it is proper the 
Pay executor ſhould be ſued in the e where he e an 
5 account and get his diſcharge “. f 


* 


Dominus Rex ver /. Kimberley. 


le! H E defendant was brought up by habeas fart being 
commit a per- committed to Wood- ſtreet Compter, for feloniouſſy mar- 
ſon 1 uy rying Bridget Readi ing, contrary to an Iriſh act of parliament, 
We in the Ii 6 Ann. in order to be tranſmitted to Ireland to be tried, the 


be len over. Offence being committed there. "ell | 


5 che” ol moved that he might be di ſcharged c or "hailed, in- 

: ſiſting that juſtices of the peace in e are conhned to 
act only as to ſuch offences as are againſt the laws of Eng- 
land, and committed in England; and the proviſo in the 
habeas corpus act gives no power as to offences in Ireland, 
but leaves it on the former practice. 5661001 


Sed per Curiam. It has been done in colonel Lundy's 
caſe, 2 Ven. 314. and in 3 Keb. 785. the court eg 
bail a man committed for a murder in Portugal. If appli- 

aation is not made to have him ſent over in a reaſonable time, 
$54 you may apply again. 

Thereupon the defendant was remarided, and upon appl'- 
cation to the ſecretary of ſtate, it was referred to 4 attoi 
ney- general, to conſider of the manner of ſending! him over: 
and upon an attendance by counſel, Mr. attorney reported, 
that he might be taken from the Compter by à meſſenger, 
who ſhould have a warrant to carry him to I nd; Whither 
he was carried, tried, condemned: and e We 
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D 849 ] Between the Pariſhes of Eiftead and Holliburne... | 
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— my P ON an older of ſettlement it was ſpec ſpecially "ſtated, thi lat 
188 dans a man rented a houſe and land in Filled, or Which, \ 


ſettlement paid 9. 10s.” per ann: and that he rented Fay ber ann. of 8 
8 Te: ſame perſon, but lying in the adjacent p ariſh, that he We 1 


io the caſe of - Elftead,” And on conſideration of the Eben 17 South 8 72 | 


Stplcford | E. ham v. Lamerton, ante 57 and St. „John“ in Hertford 'P. 


he took gl. per the pi certificat x 1.5 7 
* the g wang wi ü wy 22 le te nne pariſh, bu lived, 
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the Pariſh of Amwell, ante This was held to be a 
ſertlement in the pariſh of E end . 


Dominus Rex ver Taylor. 


AN ih Aiden was quaſhed for generality, being calum- 
niatriæ et communis et turbulenta pacis perturbatrix, ac 
lites, rixas et pugnas movit et incitavit, et quendam Joſe- 
phum Atherton verbis, contumelits, et then abuſa fuit 


in e Alus F. A. 
EE Whitlock of. Humphrey * 


Urn debate it was ſettled, that to ſave coſts for not 
going on to trial, it would be ſufficient to counter- 
mand notice in a town cauſe two days, and in a country 
cauſe four days before the aſſizes; and that it ſhould be a ge- 
neral rule, without conſidering the charges or inconvenien- 
cies in A 7 caſe +. 

Was 16th, and the aſſizes 19th, and held that colts 


Dominus Rex verſe Greenhaw. 
"CERTIORARI vas granted to remove an indictment 
for not doing the ſtatute labour in the highway, on 


oridibiris a precedent where it was s done, in the caſe of Rex 
v. Eachard, 12 Geo. 1, 


1... Law verſo, Davis. 
U 5 ON A ſpecial- verdict in ejectment, the queſtion was 
upon the following words, Whether the ſon of the de- 
viſor took an eſtate for life, or an eſtate-tail ? Item, I give 
and. deviſe my lands in A. to my wife Anne for her life, 
and after her deceaſe to my ſon Benjamin, and his heirs 


e lawfully begotten, via. the firſt, ſecond, third, fourth, and 
eyery other ſon and ſons ſucceſſively lawfully to de be⸗ 


wy 


83 


Indictment to 
general, 


\ 
. 


Practice. 

N. B. Both are 
fot to be inclus 
five, for Mich. 
6 Geo. 2. F:ags 
morton and 
Norclifte, the 
countermand 


ſhould be paid- 


Highways, 


What words 


paſs only an 
eſtate for life. 


[ 850 ] 


e gotteniof the body of my ſaid fon Benjamin, and the heirs | 


10 the body of uch firſt, ſecond, third, fourth, and every 
0 i "fon. and - ſons, according to ſeniority ; and in 
«de ule of ſuch iſſue, to my right heirs for ever.” And 
it was held by all the court, that though the firſt words, if 
you. ſtop at, the v/z, would carry an eſtate- tail ta Benjamin, 
de according to Heh. 171. what comes after the viz. mult 

taken in to explain the former words, and by the laſt it 
appears he intended his ſon ſhould"not have it in his power 
to . the eſtate's bang Eyoyed by his children; or if 


— 


„ 


* Vide a variety of caſes in Burr, $ettl, Caſes and Burn's Juſtice, vol, * 


re e Crompton' s Practice 3 Tit. Trial. 
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he had none, from reverting to the right heirs of the deviſor: 
and they ſaid it was no new thing in conſtruction of wills, to 
let ſubſequent words intirely deſtroy the force of preceding 
ones, as in the common caſe of à deviſe to A. and his heirs 
and if he dies without iſſue, remairider over: the firſt i 
alone would certainly-carry a fee, but the latter qualify the 
former, and make it an eftate-tail. So if a deviſe be to A, 
and his heirs, and for want of heirs then to B. the brother of 
A. theſe laſt words reſtrain the word heirs to mean only heirs 
of the bady, becauſe it is impoſſible-that A, can want an heir 
general whilſt he has a brother 

Holt ver}, Ward. 55 ol. 0 


936 


Clarencieux is T H E plaintiff declared upon a contract of 8 againſt 

: I the defendant by the name of Knox Ward, eſq; The 
ehe Pere. gefendant pleaded in abatement, that the late king, by letters 
patent under the great ſeal of Great Britain, dated 29th 

Funii anno regui ſui undecimo, created him king at arms, 

and principal herald of the ſouth, eaſt and weſt parts of 

England; et nomen ei impoſuit Clarencicux, to hold tam dit 

guam ſe bene gereret; unde he is not ſtiled Clarencieux in the 

bill, he prays it may abate. The plaintiff prays yer of the 

letters patent, by which, it appears he is filed Knox Ward, 

eſq; before the words of creation, and then demuxs. And 

on argument it was held by the court, that this muſt be 

taken, not as an addition, but as part of his name; accord- 

ing to Sir William Dethick's caſe, Cra. EI. 542. Leon, 

21 and therefore they, gaye judgment to abate, the bill. 

42 937» 1-108 03 TA nds bab oh 911-1476 a" 
L853) Dominus Rex verſe Acton. 
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Court will not T HE defendant was the deputy keeper of the Marſhalſea 
nobel priſon ': and upon the addreſs of the Houſe of Com- 
commiued for Mons was profecured for ſeveral murders ſuppoſed to have 
he ſame ſort of been committed by him on priſoners in his cuſtody; He was 
— 1 eli tried on four ſeveral indictments, hereon the only queſtion 
convicted, in was, Whether a place within the priſon called the ſtrong room 
w to bail was a proper place to eonſine diſorderly priſoners in? and; the 
IT jury upon all the four trials acquitted him, to the ſatisfactic · 
of almoſt every body; and in/conſequenee of theſe acquittals 

he was diſcharged. - Preſently after he was at Tibertys; a ſingle 

juſtice of the peace, upon informations of a fifth perſon's 

having been put into the ſame ſtrong room, and dying within 

a year after, thought fit to commit the defendant again for 

murder. And upon à habeas" corpus Strange pra def moved 

he might be admitted to bail, on producing copies of the in- 

formations and affidavits of the fotmer trials, and of the 

5 © Ke ©" Be IE 
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identical nature of the offences: but the court refuſed to look 
into the informations, though they were preſſed with the 
lord Mohun's caſe, Salk. 104. where they looked into the 
| ions taken by the coroner upon a motion to bail. And 
in the preſent caſe they remanded the defendant, who lay in 
priſon till the next aſſizes, when the grand jury did him the 
juſtice to return the bill ignoramus, and he was diſcharged, 2 


YE Lynne verſ. Moody. 
& þ HE plaintiff brought treſpaſs in C. B. for taking an ex- Treſpaft does 


ceſſive diſtreſs : and on, error in B. R. the judgment es — 
was reverſed, for that treſpaſs would not lie where the entry diſtreſs. 
at firſt was lawful, and here is nothing ſubſequent to make it 
a treſpaſs, as there is where the diſtreſs is abuſed : the remedy 
ought to be by ſpecial action founded on the ſtatute of Marle- 
berge, 3 Lev, 48. for at common Jaw the party might take a 
diſtreſs of more value than the rent, ſo as to make it more 
eligible for the party to redeem the goods by payment of the 
rent: here was ſome rent due, ſo a diſtreſs was lawful z and 


as it is but one act, it cannot be a treſpaſs, 
cui Dent verſ. Prudence and Bond. [ 3852 J 


| I! wardens of St. Matthew's in Ipſwich, a rate was made cannot com- 
for the repairs of the chureh: and the appellant Dent not mence a ſuit 


paying his ſhare, the churchwardens after their year was out annoy vg 


Cite Dent, to compel a payment; and he appearing inſiſted to their year is ex- 


be diſmiſſed, for that "the fuit was not begun within their Pired. 
time. But the judge decreeing him to anſwer, he appealed 
to the Arches ; where the judge pronounced againſt the decree 
to anſwer, before there was a conteſtation of ſuit, but retained 
the cauſe. From thence Dent | appealed to the Delegates. 
Anh upon a hearing 1th December 1729, before the biſhops 
of Norwich and Carlifle, chief | juſtice Raymond, barori 
Carter, Sir Henry Penrice, and other doctors, it was deter- 
-1 mined, that Dent ſhould be diſmiſſed, and that Prudence and 
Bond, who can ſue only in a politic capacity, could not in- 
ſtitute any ſuit after that capacity was gone. It was agreed, 
that if the ſuit had been begun within their year, they might 
nave proceeded in it after their year was out; it being ex ne- 
reitate to prevent people from delays, in order to wear out 
the year. 80 is 1 Danu. Abr. 788. Cro. Eliz. 145, 179. 
1 Leon. 1%; and Dr, Prideaux s Directions to Church- 
» wardens 60,61. But in regard this was not commenced till 
the year was out, and no precedents were ſhewn to warrant 
this ſuit, the appellant was dimiſſed. Strange pro Dent. 


Hilary 


N 1725, during the time Prudence and Bond were church- Churchwardeng 
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There cannot 
be a ſeitlement 
þy conſtruftive 


Pgbice, 


Execution of a 
writ of inquiry 
| may be adjourn- 
| ed after it is 
Pol. upon. 


Poſt. 


[ 854 ] 
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Between the Pariſhes of Aldenhatm 304 be 
Langley 1 in Con "Hertford, .... veer K ON 


tn 


T PON a ſpecial order of ſeſſions, it mas tired, fat r. 

ſon fort sag came into a pariſh and hy 10 
ever kong hat yt the leet, ; amended ; hy he 
ways, had a pew in the church, five children, and did watc 
and ward. Sed per Curiam. Thoſe are not annual offices in 
the pariſh, and the 1 Jag. 2. c. 17. was purpoſely made ta 
avoid theſe conſtructive notices, and 1120 notice in Viking; a. 
and therefore they held it no ſettlement.” "- pry DIBOW JB 


is bits of n. 


| Coleman waſ, Munz a FR TRE e e 
1 PON executing. 2 writ. of 283 hade the chief. 
juſtice, the plaintiff could not prove the quantity of 
goods for which the action was brought, for want of a ſer 
vant who was abſent throygh, an apprehenſien they ſhould not 
want his teſtimony. And upon conlideration the chief juſtice. 
held, that he might adjourn, it to the. next ſittings, and ac, 
cordingly the jury were adjourned, over, the plaintiff ſubmit- 
ting to pays coſts : he compared it to the caſe of a coroner's _ 
E or a commiſſion of lunacy, where the jury are ads 
journed 
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jaurned c over ſeveral times, it Bit but an * of office. 
ä | eee 
5 ele Lf 0 


" Caſtell vid. ver . Bambridge et Corbet. 


T HE defendant Bambridge having been proſecuted on the 
report of the committee of the: Houſe-of Commons for 
the murder of the plaintiff's huſband, Who was a priſoner in 
the Fleet under the cuſtody of Bambridge the warden, and 
having on the Filal been honourably acquitted upon the pro- 
ſecutor's own evidence, was followed with an appeal, to 
which Corbet, who on the croſs examination appeared to be 
a material witneſs for Bamhridge,. was now alſo made an 
appellee - and the writ of appeal running, quia Maria 7 57 
3 ectt vos Leden 1 clamore ſub Trepe, per x 

72 Fe et racy, contrary to the uſual form 


uncl is, 2 7 the . fecerit nos (i. e. the king) ſecur”, 
application was made to the lord chancellor King, to ſuper- 


ſede this writ, upon affidavits that the appellees were both in 


cuſtody upon it, but that no ſecurity had been given, and the 
writ reciting it as an act done before the emanation of it, the 


839 


Proceedings in 
2 of mur- 


ſheriff had not taken any, as he would have done if it had 


been put by way of condition /i fecerit. And it was argued 
by me, that the ſtatute em. 2. c. 12. giving the appellee 
a remedy againſt the appellant, her pledges, and abettors ; it 
was not a matter of form, but ſecurity ould be entered into 
by perſ ſons o ability. 10 which it was anfwered by Mr. 
2 neral, that it was ſufficient if there were pledges at 
any 12.5 4005 judgment. Sir 75 Ne, 154. 9 Co. Dr. 
 Huffey's caſe, Cre. Jas. 413. 5 51 

'To this i it Was replied, that at hi rate the appellee would 
never have any remedy againſt the pledges: for if he was con- 
va le 925 be ae to none; Aar if he was acquitted, 


the appellant would neverpray Judgment ; and ĩt would be an 
artifice to elude the law. 


Notwithſtanding all which the chaibellor would do no- 
thing in it, but ſaid if the quia fecerit yos were wrong, we 


might; have advantage of it; and ſo refuſed to make any 


9 Vin; DD a 44 Sy IC Ao Hit OY 71108 


|: Uporr the gelt day of Mickadlmas term laſt, the writ being 


returned: and the appellees both brought up by habeas corpus, 
and tufned over to tlie King's Bench; ; it was there moved to 
have the prockedings (ct. alide, upon the ſame affidavit of 


there being no pledges. b And the court W were of opinion, 
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t was 4 very good odjection, and a foundation to ſaperſeds 
the writ : but then they ſaid, it was not in their power, who 
were to take the writ as they found it, and not hear affdavits 
to contradict the ſuggeſtions of the writ and therefbre the 
having ſecurity being recited as an 70 done, — maſt take 


it to be ſo, and could not relieve; 
Upon this the appeal was arraigned, ſettin fürth that the 
appellant's huſband was a prifoner in the under the 


cuſtody of Bambridge the warden, who made an affault upon 
him, and contrary to his wilt carried him to the houſe of 
Corbet, a victualling-houſe within the Fleet, and there im- 
priſoned him, where one White then lay ill of the ſmall pox, 

which Caſtell had never had; that the appellees had notice of 
this, and were defired to ſuffer him to remove to another 
place in the priſon, which they refuſed, and afterwards Caſtell 
fell ill of that diſtemper, and died in Corbet's houſe; where 


by the count concludes, the appellees were prilty of his 
murder. 


Without ſtayin 1. 5 a copy of the Gclarscsöu U appellees 


u pleaded Not guilty, and their plea was reverſed | in 
rench, and iſſue joined. 
LN 2 Then it was moved, that the appellees. might be bailed. 


bailing in n And upon debate the court were of opinion to bail Bam- 
appeal. bridge, and not Corbet. And the reaſon they gave was, 
that Bambridge had been acquitted, which was a ſtrong pre- 
ſumption of innocence, and the judge before whom he was 
tried had certified that he was very well ſatisfied with the'ver- 
dict: and they ſaid they would bail in all cafes after an ac- 
quittal on the indictment, unleſs the judge was diſſatisfied 
with the acquittal ; and that was the reaſon they denied to 
bail in Slaughterford's caſe, ' becauſe Holt chief juſtice had ſent 
out the Jury 3 to confider whether they would ſtand to 


their verdict of acquittal; and when Oye inkſted. pep. * he 
himſelf ordered the appeal. 


But as to Corbet there was e to bail; w they 
3 that it _ b courſe to bail in an appeal. So Bam- 
idge was bai two perſons corpus pro corpore, who 
juſtified in x000/. each. And it was agreed, that in an ap- 
peal by writ on the civil ſide two bail only are required ; but 


had it come on the crown fide by cartioratt, there muſt have 
been four, | 


Then it was moved to fix a time for the trial, the Lopellecs 
offering to take ſhort notice. But it being by original, there 
was a neceffity to have fifteen days between the teſte and the 
return of the d; *. and they could not be tried on the 
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venire, becauſe being in London, there could be no trial at he 
bar, {the citizens not being to be brought out of the city) 
and as it muſt be tried at nf prius, there muſt be a difringas. 
Towards the latter end of the term it was moved, that the 
appellees might be diſcharged, there being a diſcontinuance, 
for that no venzre had been taken out: and in appeals, which 
are à recent proſecution, every delay is a diſcontinuance: 
and Cre, Fac. 283. Ye. 204, were cited. But upon con- 
ſideration the court held, that it was not neceſſary to take out 
the writ and make it returnable the ſooneſt it might be, though 
it muſt bear teſe the day that iſſue. is joined: and then the 
ant took out a venire, tele 23d October and return- 
able a gth November, Which the court looked upon as an 
affected delay, and therefore admitted the other appellee 
Corbet to bail: they ſaid it appeared he might have been 
_ tried the fitting after the term, and then upon his acquittal 
he muſt-have been inſtanter diſcharged by the judge of ni 

prius, according to the ſtatute 14 H. 6, c. 1. 

Both being thus out upon bail, appeared on the ſeveral 
continuance. days according to their recognizance, and the 


appellant alſo appeared. And the beginning of this term the 
appellees moved for a rule on Mr, Tanner the officer who 


+3; 


Upon the abth of January the. trial came on at Guildhall Quzker no vit. 


neſs in an ap- * 


peal. 


Aſter u long erminatien the chief juſtice directed the jury, 

that if they believed Caſtell was carried to Corbet's againſt 

his conſent, and was there ſo detained, that Bambridge and 

Corbet knew the . ſmall. pox. was there, that Caſtell had not 

had it, but feared. it, and deſired to be removed, or not be 

carried there at all, that he caught the ſmall pox of White, 

and died thereof: then the appellees would be guilty of 

murder: but. if any one of theſe facts were not proved to 

the ſatisfaction of the jury, they ought to be acquitted. And | 
there being no pretence to charge either of the appellees, the ' 
un brought-them in Not guilty, | 

And the chief juſtice being moved to proceed againſt the 
appellant,” who was in court, upon the ſtatute ft. 2. c. 12. 852 ] 
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ad, he was only to try the iſſue, and that the application | 


was proper above, or by writ of conſpiracy, and all he could 
do was to record the verdict. - ob 11, 


Upon 7 F ebruary following, the appeilics appeared: in 
court, and having given a rule upon the pefea, Which they 


then produced, and no body appearitig to ſay any thing againit 
them, they were diſcharged. Strange pro WS Anne's; 1 


Gifford ver /. Lechmere. e 


Venue changed => Venue Was changed from London to Middleſex on 


g As ' j F fi 
to Middleſex. _ my motion. 0% MOITIATHOAT 


* 


1 1 en wy 1 


Dominus Rex ut, Betbefuönbe en. 


There need not A MANDAMUS was granted to Dr. Betteſworth, 23 
n judge of tlie Prerogative court of Canterbury, to grant 
mas's in town. TIE of the will of the earl of Londonderry, to the exe- 
a cutors therein named. The day after it was returnable a 
rule was prayed for the doctor to return the writ in/tantey. 
And Strange for the doctor inſiſted, that it ought to be a four 
days rule: but upon conference wich the clerks of the Crown- 
office, the court was of opinion, that there was no "ſlated 
time for theſe rules, but that the diſtance of place ought to be 
the guide; and therefore they ordered the writ ſfiouſd be re- 
The Spi itusl turned the next day. Whereupon the doctor returned, that 
* grant it is the cuſtom and practice of the Prerogative court, that if 
probate pending ANY creditor of the deceaſed enters a caveat againſt granting 
a commiſſion of probate, and ſwears himſelf to be a creditor, there goes gut a 
Pr uſement. commiſſion of appraiſement, till the return whereof the jud 
has not uſed or ought to grant any probate: then he ſets out, 
that two creditors, who ſwore to their debts, entered a caveat, 
and prayed a commiſſion of appraiſement, which was decreed 
and iſſued, but is not yet returnable ; et ea a te e de catinot 
as yet grant a probate. DOTS 


Upon argument the court held the return to be ill, for that 
the judge can only ſtay the probate where there is à conteſt 
about the validity of the will. This cammiſſion of appraiſe- 
ment can be of no uſe but to ſpend money, and delay the exe- 
cutor from getting in the effects of the teſtator. And by 
21 H. 8. c. 5. the probate is to be granted 2with convenient 
ſpeed, without any fruſtratory delay: and the Eccleſiaſtical 

{ 858 ] court ſhall never be ſuffered to ſet up their practice againſt the 
| law of the land: a N menden was Lo hah 
41 granted, | 
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| 1 vide the a of Bigby widow, 8a Kennedy, 5 born Rep./2643.” 
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Exception was taken to the writ, that it was only that the 
earl had bona notabilia at Weſtminſter, and in divers dioceſes, 
but do not ſay within the province of Canterbury. But the 
onrt-oyer-Fuled'it,. faying, they would not prefume an infe- 
rior juriſdiction, and it appeared he had already done ſome 
A5 f office as the Prerogative Judge, and ſhall not be re. 
ceived now. to ſay. it does not appear he has any juriſdiction. 
Strange pro def. 
no Kolb o: 


l Kagg ver ſ. King. 


PROHIBITION was granted to a ſuit for wages by Boatſwain may 
the maſter in the Admiralty, but denied as to the 1 4 
boatſwain, who is to be conſidered as a common mariner. NY 
Salk 33% 


122 held, that as the defendant muſt move to change Practice. 
the venue before plea pleaded, fo the plaintiff muſt in like 
manner move to diſcharge the rule on undertaking to give 
material evidence before replication or plea. Quære tamen as 

to the plea, for the plaintiff may not have time, becauſe the 
defendant may give a plea at the ſame time he ſerves the rule 

to change the Venue; 


7 21 Dominus Rex verſ. Hawks. 

0 A "CONVICTION for killing a deer was quaſhed, be- In conviftions 
<> caule it was only convictus e/t, without any judgment judg an wank 
quod | forrisfaciat. Lat | forisfaciat. 
ner © 09121919 1" Pete verſe Grant: 


| Jy appeal of murder, it. appeared the defendant was con- Appellee not 
1 victed on the indictment, but pardoned on the report of bailable if con- 


victed on the in- 


the judge, and after iſſue joined on the appeal, he moved to die ment though 


be bailed, which was refuſed, the preſumption being againſt pardoned. 
him, contrary to Bambridge's caſe. But a trial at bar being 
ordered this term, and the appellant having taken no ſtep to 
bring it on, but upon the day appointed moving to put it off 
to a further day; the court took the appellee's own recog- 
nizance in 500. to appear the laſt day of the term; and or- 
dered that nothing ſhould be done as previous to the day ap- 
pointed for tlie trial; that if there was a diſcontinuance, the [ 859 1 
appellee might take advantage of it. And the laſt day of the 
term he was diſcharged, the appellant not appearing. - Strange 
pro appellante, 0 | £048 | 


5Qz Wilſon 
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Wilſon verſ Poulter. 


An act of an 'F ROVER by the plaintiff 28 adminiſtratrix of deen 4 
_ oro be ; Wilſon, the aſſignee of Edward P oulter 2 ban rt 155 for 
part, and ready money, ad damnum 6oool.. Upon Not guilty, a Ipecial 


avoided as to _ cale was made for the opinion of the court ;, 103 Biftsy 


the relt, E Nel 


That Edward Poulter on 7th May 1724, became a bank- 
rupt, and a commiſſion iſſued againſt him 3d Auguſt fol- 
loving, by virtue of Which he was declared a bankrupt, and 

the plaintiff 's inteſtate choſen aſſignee, and had an aſſignment: 

©: Ihat 16th June 1724, the barkkrupt's wiſe brought to the 
* defendant 30821. 35. 11d. of the batikrupt's money, and de- 
fired the defendant to buy ſome India and South- Sea bonds 
with it. That the defendant knowing of the bankruptey, 
| and that the money was part of the bankrupt's effects, re- 
ceived the ſame; and on the faid 16th June, and 23d June, 
with part of the ſaid money bought twenty South-Sea and 
India bonds, and John Abington the defendant's ſervant, by 
defendant's order, with other part of the money bought ten 
bonds more, and defendant delivered all the thirty ta the 
bankrupt's wife. That on 2d September 1724, the aflipnee 
having notice where ſome of the effects were depoſited by the 
wife, ſeized twenty-two of the bonds for the benefit of the 
creditors, and accepted them as part of the bankrupt's eſtate. 
And upon this ſtate of the caſe the point reſerved was, Whe- 
4 ther the defendant is liable in tlis action to make ſatisfaction 
for the money with which the eight bonds that did not come 
\ to the aſſignee were purchaſe dd Danintys , 
Strange pro guer argued, that here was a plain rah Jer 
in the pkaintiff —_ a converſion. in the defendant. In order 
to make it out, there are ſome things ſtated which thould 
be laid out of the caſe. 1. That at the time of receiving the 
money and buying the bonds, there was no commiſſion ; the 
tranſaction by defendant being in June, and the'commiſſion 
and aſſignment not till Auguſt following. But as to this, it is 
ſtated that he became a bankrupt 7th May before, and from 
that time the property of the aſſignee commences. 2. That 
ten of the bonds were bought by another perſon, one John 
Abington. But this is ſtated to have been dene by the de- 
fendant's order, and with part of the money received by him 
of the bankrupt's wife, and that the defendant had the bonds 
of his ſervant, and delivered them to the wife, by Which he 
has made it his own act. 3 The ſeizing twenty-two of the 
bonds by virtue of the commiſſion for the benefit of the cre- 
ditors, and accepting them as part of the bankrupt's eſtate. 
This is not ſtated to be done im affirmance, and 22 of 
| authenti- 


8 
* 
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abthenticating the act done by the defendant in purchaſing 


theſe bonds; but only to leſſen the damages, which other- 
mit op be iven..for all the money, and to ſhew that, in 
int of [uſtice 


100 


taken a verdict for the whole, ſhe muſt have been compelled 
in A egurt of equity, either to deliver up the twenty-two 
bonds, or abat& for them; and it is in eaſe and favour of the 


defendant, 'Who' had parted with the poſſeſſion, to take theſe 


borids out 'of the hands of a third perſon, and at the ſame 


time allo him the benefit of the ſeizure. The purchaſe of 


every bond is a diſtinct act, and where that which is the pro- 


duese of my money is to be come at, I have my election to 


ſug fon the money; or the thing ſo purchaſed with my money. 


Hully v. Phydal 22 ,. 3. if the bankrupt ſells goods, the 


may bring trover for the goods, or affirm the ſale and 


ſue for the money; and if the bankrupt does fo in two in- 


K juſtice” and equity, the plaintiff is intitled only to a 
Sfaftion” for the money with which the eight bonds, not 
yet brought to light,” were purchaſed ; for if the plaintiff had 


r <7 ore gd not bound to make one uniform elec- 
tion for both caſes; but as, they are diſtinct and independent, 


he may ſue one vendee for the money, and as to the other may 
diſaffirm-the ſale and maintain trover, In this caſe it is ſtated, 
that the bonds were purchaſed at different times, ſome upon 
the 116th and others upon the 23d June; not that it is mate- 
rial what he did with the money, for as he was poſſeſſed of 
the money of the aſſignees, he can no otherwiſe diſcharge 
luimſelf of it, than by a payment to them. 4. The danger 
that in general will attend brokers and others, if they ſhould 
be charged merely on account of the money's paſſing through 
their hands, may be laid out of the caſe. If they do not 
know. it, it may be hard; but if they know it, they ought to 
be charged, and there is expreſs knowledge ſtated in this caſe, 
not only of the bankruptcy, but that the money was the 
bankrupt's eff hs, e 


11 theſe. things are laid out of the caſe, there will then be 


a plain property in this money in the plaintiff, and a conver- 
ſion in the defendant. It will be no more than this: a man 
knowing of the bankruptcy, and having money or goods of 
the aſſignee, diſpoſes of them without his authority; and it 
will not at all differ from the caſe of Parker v. Godin, M. 
2 Get. a. ante 813. Where Satur, a bankrupt, left plate with 
his wife, who to raiſe money delivered it to her ſervant, 
who went along with the defendant to a broker's door, and 
there the defendant took the plate, and went into the ſhop 
and pawned it in his own name, and gave his own note to 
repay the money, and on receipt of it went back and paid 


the 


the money to the bankrupt's wife: and in trover for the 
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plate, it was held that he was liable, though he did not apply 


the money to his own uſe. He was charged with the plate 
as having had it in his cuſtody, and not delivering it to the aſ- 


ſignee; and there the plate was forth- coming; but theſe eight 
bonds are not. There the directions were to pan, "here to 
buy. There the produce of the plate was delivered to the 
wife, here the produce of the money was delivered to her. 
In neither caſe the defendant had any advantage; if any diſ- 
ference, his diſadyantage was greater there than here, Dae 
there he had by note ſubjected himſelf to pay the money. 


It may be ſaid he laid out the money as directed, and pur- 
ſued his authority. To which it is anſwered, that no body 
could give him any directions or authority but the aſſignee, 
and he was not privy to the tranſaction; for: though in another 


' caſe it ſhall be taken that the wife acts as a ſervant, yet that 


is only where the huſband himſelf has power: and though 
the aſſignee comes in, in privity under the bankrupt, yet that 
is only as to all tranſactions previous to the bankruptcy'y but 
no act of the bankruptey ſubſequent can bind the a—_— 
there being then no privity between them. 


© The court without hearing any argument of the other ſide, 
declared, that if the four things inſiſted on for the plaintiff 
were all to be laid out of the caſe ; the concluſion drawn from 
thence, and the application of the caſe of Parker b. Godin 
would be right; and as to the firſt, ſecond, and fourth things, 
they thought they ought to have no weight againft the plain- 
tiff: but as to the third, they were all very clear in opinion, that 
the ſeizing part of the bonds was an affirmarice of the defen- 
dant's act in laying out the money; and that the plaintiff there- 
fore could not avow the act as to part, and diſavow, 1% the 


a reſt. So the defendant had judgment. es Job! 


Where error is 
brought on a 

- Judgment that 
the parol ſhall 
demur, the non- 
age cannot be 
pleaded again. 
L. Raym 1433- 
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Sir John Forteſcue Aland verſ. Maſon. 


Eon of a judgment in B. R. in Ireland on a Wit of 
error there brought to reverſe a common recovery. The 
defendant pleads infancy, and prays that the parel may de- 
mur; upon which judgment is entered, 9e loquela'rematieat 
until his full age; of which judgment a writ of error being now 
brought, the defendant comes in again and pleads the ſame 
plea, and prays that the parol upon the writ of error in Eng- 
land may demur. To this plea the plaintiff in error ene; ; 
and, 


Filmer pro quer* in errore argued, that whatever 4 may be 


the validity of the. firſt plea, yet the ſecond will be ill; be- 
_ cauſe that is to bar the vlaingff c 


of his right to diſpute the Va- 


b 98 of the firſt plea, and is contrary to the maxim laid down 


, | by 
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by lord Bacon in his Elements 6, 7. Non valet exceptio ejuſ- 
Am rei cuj us petitur diſſalutio: and it is a rule, that you ſhall 
no 1 a; matter which will come in judgment upon the 
firſt. uit. 7 H. 6. 44. Bro. Error 70. Co. Litt. 128. 4. 
the. defendant had to this ſecond writ of error pleaded in 
aullo efterratum, he would ſtill have had the advantage of his 

principal point, whether the parol ſhall demur or not, 
Et per Curiam. The plea in Ireland was very proper, but 
the other party has a right to diſpyte the validity of the judg- 
ment given upon it. Now if this ſecond plea be allowed, 
the defendant will have had all the advantage of his nonage, 
though it ſhould happen to be a caſe (as in dower) where he 
is not intitled to bis age. If a writ of error be brought to 
Teverle a fine, the fine itſelf ſhall not be pleaded in bar. Sir 
Thamas fones 18 1. The defendant might have ſafely pleaded i» 
wile eff erratum, and that would not have been a waiver of 

his fel len.. 
It was argued a ſecond time in Hil. ſeguen', when the court 
continuing of the ſame opinion, there was a judgment, quod 

def” ad errores pred” ulterius reſpondeat. 


The plea of nonage in England having been over-ruled ; 
it eame now to be debated on the validity of the judgment 
of B. R. in Ireland, by which the parol was to demur, till 
the infant. came of age. And the court being of opinion, 
that it was proper to contider that as a previous queſtion to 
the errors in the common recovery, if there were any, Strange 
pra quer” in errore argued, that the plea was ill both as to the 
matter, and as to the manner of it. 


As to the matter of it: he is not intitled to his age, be- 


eauſe by his on ſhewing he is in by deſcent, and therefore ſay | 


ſome books he ſhall not have his age. 47 HA. pl. 4. 1 Poll, 
Abr. 139. pl. 33. If a man brings a writ of error againſt 
„the heir of him that recovered, being within age, and in 
by deſcent of the land, the parol ſhall not demur for his 
© -nonage, though perhaps he hath a releaſe or other matter 
to bar the plaintiff, which he hath not knowledge to plead 
Within age“! ““ : | 


Beſides, he is not intitled to have his age in this cafe, be- 
cauſe the error aſſigned is error in law, and not in fact: and 
that is the diſtinction taken by juſtice Dodderidge in 3 Bult. 
139. where he ſays, he (hall have his age againſt an error in 
fact, becauſe he may not be ſuppoſed to know his caſe well 
enough to anſwer the matter of fact; but as to error in 
law, it is a matter that never will lie in his cognizance; the 
judges are to look into it for him, and they can as well judge 
upon the record now, as when the defendant comes of age. 


Eut 


In what caſes 
the parol ſhall 
demur on a 

writ of error. 
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But ſuppoſing this. was a caſe wherein the defendant is in, 
titled to his age, yet the manner of the ꝓlea is ill, x. As it 
is a dilatory, it ought not to have been pleaded after an im- 

arlance. 2. It does not mention of what age the infant is. 

n Co. Ent. 256. the age is mentioned, and there is a very 
good reaſon it ſhould be ſo ; becabſe at bis full age a reſum. 
mons mult iſſue, and as this muſt be founded upon the record, 
it ought to appear to the court, when it is the proper time 
to award ſuch a writ. 


Sed per Curiam. His ais! in b „ Gee is the ſtrongeſt 
reaſon for having his age, aw; though the book cited is to the 
contrary, yet in the ſame page is a cale directly ; ainſt it, and 
the current of authorities are ſo. And as to juſtice Dodde- 
ridge's diſtinction, there is nothing in it ; for a Wee of er- 
rors if he knew how to plead it, would defend him againſt er- 

rors in law as well as in fact. As to the form of the plea we 
think it well enough, and therefore. the ag os the parol 
to demur muſt be affirmed, 


N. B. A fault in the writ of | error was — without 
coſts, the ſtatute not giving coſts on e as it does 
on quaſhing. 
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ne 


* 
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nt 2 Georgi 2 Regis. In B. R. 

ip 15 "Raymond, Knt. Lord Chief Juſtice: 
* Sir Francis Page, Ent. | 
James Reynolds Eſq. [ Juſtices. 
Sir Edmund: Probyn, Knt. 

Sir Philip Yorke, Knt. Attorney-General; - 
Carles Talbot, Ea Solicitor-General. 


Pas! 6/2 AW „re 4 


The 3 of Baſingſtoke verſ. Bonner. 
BNE V moved; that the defendant being an attorney An attorney of 


of C. B. might be diſcharged on common bail ; ſug- C. B. muſt 
gefting it to be the practice uf C. B. to pay that reſpect to the plead his privi- 


attornies of B. R. if they ate ſued there, and cited 2 Mod. — hy 
181. 1 Mod. 10. Salt. 544. diſcharged on 


common bail. 


Strange contra aſſerted, that there was no ſuch practice in L. Rayw: 1567] 

C. B. and as to the caſe in 2 Med. it is fo far from being an 
authority for the deferidant, that it appears the Common 
Pleas did not diſcharge him, though atreſted in the palace- 
yard, but ſent him up to the King's Bench. And the other 
two caſes areof the attornies of the ſame court, who no doubt 
are to be diſcharged on common bail. E- per Curiam. The 
defendant muſt find ſpecial bail * and may plead his pri- 
vilege in abatement after. 


Accordingly he put in bail, and pleaded his privilege ; 
which the Mer demurred, and objected that he had _ 
averred himſelf to be an attorney at the time of filing the 0 865 
bill, but only at the time of pleading; it is ante exhibition 5 
Bills ecit (indead of fuit) et adhuc exiftit un? antornatorum 
de C. B. And for this fault the wanne held it ill, and awarded 
a a reſpondes ouſter, * | 


— _Cl_ — _ x 


—_— 


| Vide 1 Wils, 306, ; 
Vor- II. 5 R Dominus 
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Where an in- 
dictment is 
found at an ad- 
o_—_ ſeſ- 

ions, it muſt 

appear the ſeſ- 
fions began in 

time. 


Spiritual court 
cannot order 
diſtribution 
where there is a 
legacy to the 
cxecutor. 
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EASTERN TERM 3 GEO. 2. 


Dominus Rex verſ. Fiſher — et Saunders. 


I the caſe of Fiſher judgment was arreſted after a verdict; 


and in the caſe of Saunders an indictment was quaſhed ; 
being taken at an adjourned ſeffions, and it not appearing 
what day the original ſeſſions began, to bring it within the 
time preſcribed by the ſtatute. ' Strange pro rege. 


Hatton verſ. Hatton. 
8 TRAN G E moved for a prohibition to the Prerogative 
court in a ſuit there inſtituted by the next of kin againſt 
the executor, to make diſtribution of the ſurplus, there being 
a ſpecific legacy to the executor ; for that although there have 
been variety of deciſions upon this point in courts of equity, 
where they have ſometimes held the executor” to be a truſtee 
for the next of kin as to the ſurplus ; yet there was no in- 
ſtance of the Spiritual court's judging of a truſt, or ſetting 
up any intereſt contrary to the common Jaw. He inſiſted that 
in the caſe of a will the judge below is Functus office, when he 
has granted probate, as to all purpoſes but ca 
ventory, according to the ſtatute 21 H. 8. c. 5. and he cited 
5 Mod. 247. Petit v. Smith, where the teſtator gave 50. to 
the executor, and the daughter cited him to make à diſtribu- 
tion; and a prohibition was granted. And in a report of the 
ſame caſe in Cumb. 378. it is ſaid per Holt C. J. they never 
pretended diſtribution in the caſe of an executor ; and they 
only. do it in the caſe of an adminiſtrator by virtue of the 
ſtatute, .and he denied the notion in 2 It. 33. that execu- 
tors muſt divide. j boiggadg 3; noiteattasi's 


4 | £ 


f 3, UNS. F | Ne. jo - 
Dr, Sayer. e contra would fain have maintained, that the 


Spiritual court had concurrent juriſdiction with the court of 
Chancery in this caſe, as well as in legacies ; and inſiſted that 
this is a partial inteſtacy as to the ſurplus.” But the'court was 
clearly of opinion, the Spiritual court could not intermeddle : 
and ſaid that in caſe of an inteſtacy they uſed to be prohibit- 
ed, as in Carter 125. I Lev. 233, and the ſtatute of diſ- 
tributions enlarged, and. not barely confirmed” their power ; 
as appears by the hiſtory of that ſtatute in Raym. 496, &c. 
The rule for a prohibition was made abſolute; and the 
court offered, that if the common lawyers on the doctor's 
ſide, who were Reeve, Lee and Fazakerly, would fay they 
thought there was any thing in it, the plaintiff ſhould declare 
in prohibition ; but they declined it. . 


Dominus 


ling for an in 


EASTER TEAM 3 Geo. 2. 


Dominus Rex verſ. Martham Bryan. 


TNDICTMENT, ſetting forth that the defendant came to Intent to de- 
the ſhop of Langley a Mercer, and affirmed ſhe was A ſer- tron not indict. 
vant to the counteſs of Pomfret, and was ſent by her from 
St. James's to fetch ſilks for the queen, endeavouring thereby to 
defraud the ſaid Langley; whereas in fact ſhe was no ſervant 
of the counteſs of Pomfret, nor was ſent upon the queen's 
account. After verdict for the king, it was moved in ar- 
reſt of judgment by Mr. Fazakerley, that there being no | 
falſe toketis, or key Actual fraud committed, there was no of- 


concernin 1 Fs traffic ; and Tg no harm was fone, 
yet an in gr 


not 7 5 

Sed er Curiam. T — the 3 was the crime; and 
an indictment will lie for that, though it be to do a lawful 
act: this is no more than telling a lie, and no inſtance being 
arms maintain it, the judgment muſt be marked, 


1 *+» * 


25 Steward verſ. Snüüth. 


TR A NG E took an exception to the [tire fackas againft Scire facias 
ball; chat on ſetting out the capias ad ſatisfatiendum' in N- oy FR 
the replication, it appeared the ſcire facias bore teſte the very — of the re- 
day the:capias .ad ſalisfaciendum was returnable; and would turn of the ca- 
have.had-jt to. be ill. becauſe the ſcire facias eannat iſſue till Ang d, fett- 
a:capian ad ſats aciendumn i is returned and filed; whieh could I. Raym. 1367. 
not be preſumed to have been done the the very day of the re- 


tutn. But the court Gigi it was mell =nengh, and gave judg- 
ment for the plaintiff, 


wy . kar: {EAI TW Goodfellow. | [ 867 ] 


Tus was held'that'a writ of error is fo abſolutely a feperſedeas, Writ of error 
hauthe: plaintiff not ſo much as take out a capias ad Nen 2 ſupere 


ſedeas. 


ag ainſt the dal. * 1 5 30. = 


1899 Js Diuot, 11 iniglo IF 381 fit 3 


* * — — _— 


vide poſt 1186. 
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The bankruptey 
of the obligor 
does net dif. 
charge a bond 
coudnioned for 
his 3 to 
do an act 


Ld. Raym. 
1546. 1570. 


fendants were' 


eint told 38181 Tul r Manu eus IN 
Anga 511 df ew. 1 {1 30 ire 


E B T upon: zb eie ates" and 
May as" dachte r Winam Doin; "erring/Forth 
that Doneſſon entered itito à bofid in go eenditiorleci that 
if he. Ris Heſts, executors or adminiſtrators; ſhou pay the 
alhtiff, 007: thin two months after the death of the obſigor, 
Fo Teaſe ke hall 'marty Mattha Latimer and ſhe than ſurvive 
him, theti the bond to be vid.“ The plaintiff then'uvers, 
mat ide Marfiige was id arge de ye dad Need, 0d e lie. 
Tad executors ; but neither they not the heir 

have paid the money according to the condinon. The de- 
fendant May pleads that he never adminiſtered or proved the 
will, and Ka He's as to him enters awol{siprojegu.' The 
other defendant Sparkes prays oye# of the bond, which is ſet 
out without the condition; and then pleads, that the ohligor 
was a trader, and after entering into ſthe bond committed an 


act of bankruptcy, whereupon the creditars petitioned; had a 


commiſſion, and he was declared à bankrupt, and had his 
certificate, which was confirmed. To this the plaintiff, hav- 


ing inrolled the condition of the bond in ec. 15 5 We 


red ; and the defendant joined in demurrer . 

Strange pro guer' argued, that the plea — ill: has: ladir 
down as a general rule, that a creditor ſhall not be barred 
quoad a demand which he carinot come into a diſtribution for; 
although to ſome purpoles a bond is debitum in præ ad yet 
this is to be conſidered upon the reaſon of the ſeveral acts te- 
lating to bankrupts, which plainly: deſign to bar no body but 
thoſe who can ſeek relief under the commiſſion. , And this is 


| proved by the ſtatute 7 Ges. I. c. 775 which recites the incon- 


8669 


venience, that creditors by bond or note payable at a future 


day could not prove their debts before the commiſſioners, and 
therefore gives a liberty to prove the debt, and have a 75 
bution, making a rebate of intereſt, where the money is p ayabf e 
at a certain future day, and where the debt aroſe by the file of 


goods. That it could not be done before this. at. 1 1s proved 
by the cafe of Callowel v. Clutterbuck, Paſch. 10 Ann. B. R. 

which was à note dated 1ſt of January, payable one month 
after date, the party became a b nkrupt 10th January; and 
it was Held that the creditor coutd not comè in for 4 SAvibu- 
tion, for though it was debitum in pre ſauti, yet ine cauſe of 


action did not accrye until after the act of bankruptey. 


This demand depends on two contingencies, whether it 
ſhall ever ariſe; firſt, the marriage taking effect, and ſecond- 


I, the wife's ſurvivin gs and it 1s impofible to make a re- 


bate of intereſt, there ing x no certain time to compute it 


from. 


* 
D oc oc. a * . 
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EASTER TERM 3 Geo, 2. 


from, Ik the bankrupt bimſelf would diſcharge himſelf, his 
plea muſt be that the cauſe of action aroſe before he became 
a bankrupt. ; But could that be ſaid in this caſe? © 


Jocelyn contra inſiſted, that the words of 5 Geo. 1. c. 24. 
diſeharged the -bankrupt from all debts contracted, due or 
rwingy in the disjunctiye, and that this is certainly a debt 


contracted: were it a bond te the bankrupt on ſuch a contin- 


geney, it would certainly he aſſignable: and hereupon entered 
into a longarganient, to prove that the condition was no part of 
the bond, but only ſtayeth the effect of it. Sed per Curiam, 
As no cauſe of action could accrue upon this bond during the 


life of the bankrupt, the 1 never come in for a 


diſtribution, and therefore ſhall not be barred : the ſtatute 
7 Gro. has not taken in this caſe; but explains very well what 
the law is concerning it; and the word debt in 5 Geo. muſt 
be expounded a demandable deht; whereas it could never ap- 
pear during the life of the bankrupt, whether this would ever 
come to be a charge upon his eſtate. 

Upon this judgment was given for the plaintiff, and the 
defendant brouglit a writ of error in the Exchequer cham- 
ber, Where it was argued again by Jocelyn and Strange. And 
Mr. Jocelyn, beſides his argument upon the merits, took an 
exception to the form of the judgment, that the damages and 
coſts:dccaſronis Hetentione debiti are not ſaid to be given ex 
aſſenſu of the plaintiff ; and for this he cited x Roll. Abr. 771. 
Strange contra argued, that whether it was right or wrong, 
the defendant could not object it, for that he has no election 
as the plaintiff has: the plaintiff, if he do not like the da- 
mages given by the court, may infiſt upon a writ. of inquiry, 
2 Caund. 106. But when he waives that and takes judgment for 
the damages and coſts aſſeſſed by the court, it amounts to a 
conſent to ſtand by them. And agreeably to this reaſoning 
the objection was over ruled in Comb. 220. | 
But if there was any thing in the objection, he inſiſted it 
was cured by the 16 & 737 Car. 2. c. 8. which ſays there ſhall 
be no reverfal by reaſon that the cofts in any judgment what- 
ſoever are not entered to be by conſent of the plaintiff, 

He likewiſe inſiſted, that if it was wrong, there might be 
a.reyerſal only as to the damages and coſts, and the judgment 
be affirmed as to the debt; according to the cafe of Henriques 
v. the, Dutch Weſt-India company. Trin. 2 Geo. 2. 

And as to, the merits he repeated his former argument, 
and cited two cafes in Chancery, that had been determined 
fince the judgment of B. R. viz. 23d December 1728, 

when the lord chancellor, having taken time to * of 
Wuns! g three 
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Ante 80g, 


-, as EASTERN TERM 3 GEo. 2. 


Williams 497. three petitions ex hats, Lanes EX 2 9 97 and er 

a arte Bateman, delivered his opinion, that upon a bottomree 
(=: — p was not e 

bonds given on marriage, with conditions to leave money to 

the wife if ſhe ſurvived, the obligees could not be let in to 

prove their debts the chmmiſſioners, becauſe they 


. > - 


were not payable at a certain future time, but depended upon 

| contingencies. in a. 
Whereupon the! judges? in 4d Exchequer chamber were 
unanimous for affirming the judgment upon the merits : 
but Pengelly chief baron, having ſome doubt upon the ex- 
ception e aw; ene cauſe, was adjgurned, and 
the plaintiff applied to B. R. upon the 16 17 Car. 2. c. 8. 
to amend it: where Jocelyn argued very elaborately, that 
the record was nõt before them, the fault not amendable 
if it was; notwithſtanding which the; judges did amend it 
(though they ſeemed to think that it could not be; a, fatal 
objection), and upon amending the tranſcript alſo, it went 
back to the Exchequer chamber, where the judgment was 

affirmed. 

N. B. There had been a former action, where the 
bankruptcy was pleaded, - but no petition of the creditors 
was ſet out, which the King's Bench held to be neceſſary, 

and for want of it the plea to be ill. But then'exception 
being taken to the declaration, that it was not averred the 
bdeir did not pay the money, ſo that a cauſe of action did not 
8 833 plaintiff diſcontinued that ſuit upon payment of 
 ..4O 2 she Btüflihb 5: 19513 fett 


NW] 319 213 7 tRemot 


4 , 
f * * , 2 if * oy 

| i Some} rt ri big! 5d tom blos 5 

* 7 a 7 nn k 4 171 10% 


*/ — & } : % = e 


* - — 
e723 


ewe & anne 
gen nn a 


# Vide poſt, Pe 1043+ 1460, OY 334 N * 


* - * 
7 . eat 
* W —— if 4 . [ «a 4 % — : 
ts 
12 144 
Hin 4 — * 11 
7 jm 
1 7 ! Aae 
1 . 1 
"i 4 
ö * £ FY 
I . 1177 
LE & g - * IS, 
— 
L os 1 # 5 \ % 1 
— £ "6 
2 2 „» „„ „„ 30 i no aw - — — — 
* * 27 1 8 oy 4 2 jd » 7 7 - r * 6 - 9 5 
$0 ..9491 ned: „ band bas blond v ni A gn: lo la 2d 7 
'Y , * Oe CG — 
y 4 1 ö 18 * * # - ” % 9 441 4 . 1 
Niere ss Oat 26 13 ff 3T et Nopal. e. ile e 93111 £59: 97 1 
N eds 0880555 , T * . 4 4a - asf nt ” ; „ 
8 2 9 * - . Nn 99 6 vi * 9 100 4 " #/ 4 K1 $7 Tei) D435 — 
4 T 6 F T 7 + 1 . Y - 7 4 1 $ * +? . -&. :, e 1 
3$* 146 (48 ni 1 MO 10 ' « I QT DX no an 211/536 Pat 1; 4: 33 
- 922 ” K 
E s3 4% Si . 4 n | | 
; * g 1 * 053 0 nine V4 . 41 18.4 204 S £&9 £35047 ICT! (1937 19208 Fe? 
1 5 
. - 
"©. — * * - N 4 
* CE} F 1 2 4 10 © 4 1 ” * — . *% 4 4 
1.42» 13% + l ©< 1 GH 1641.5 «ont £- 34643 #7 | in Z 21 bo” 94 1 221 
* 1 © # : of 5 d. „ 4 g 
5 4 4 5 13536, f G a, ©. en 8 11 891 Py $ +23 % "84 3; 4 4 £ 4 « 4, 20 . : 
n — 3 , - * A \ 4 FT: £50 * „ 4 * „ „ 
= --» gw & = „ ng - * # 14 4 
12 p4 * 244 * 1 * 5 # 4 9999 þ 27:3? 5 11 Ni og 


_ 

*. : a 2 
ine | 9 0 
R Trinity 


TEN STOLL! 


e 


— , — 


0 
8 


R FN 22 8 


ca 


[ 355 Af. a 


. * 6 0 * 21. 1 
SAS IRE £% 4900 811 - 14 wo . 5 C14 


, ad heravile 


Prom 3 7 O1 ztiohibnog Ante Seren no novig ebnod g 
d on H 29; 1 20 * | u SMW. 3 
p, 3G e£ 19 INTE: j 27010 1 870 ] 
91194932. ad SIT 3112 Th; 112 A Sid gd 33011 ai 


2201 15 


1 2 on * 
4 Geomii a Regis. In B. R. 
fr. 211 11 ©1904 5 bu 57 Atte, Tak T 
- 5113 1000 10000 31110} Vit ved reeyt i 115 5 


Sir Robert Ray mou, Knit." Lore Chi Jute. 
Sir Francis. Page, Kite AN. tte eee 
Sir Edmund: Probyn, : Kat... aft h. J tee, 

William Lee, Eg. 1 tt 

Sir Philip Yorke,” Knt. Attorhy Ge gerad. 

Charles ny . „Er Solicitor-General. 


3 "Tho Ne 95 "wy Clendon, Lent 


19) "34 


— 


NDIC TMEN T, ſetting forth that the defendant made Cannot join afs 

an umult upon Sarah the wife of William Beatniff, and fault on two 
Eliaabeth Cooper, and did them beat, wound, and evil in- 44 in 2 
treat. Aﬀter verdict pro rege, it was moved in arreſt of ans indict 
judgment, that theſe were two diſtinct offences, and there- L. Raym. 237 
fore could: not be laid in the ſame indictment; and of that 


opinion was the court, and the judgment was arreſted. 
Strange pro def *. dot 01:0 2 1 45s 


Dominus Rex verſ. Scott. 


T HE defendant was preſented at feffions for not at- Preſentment 
tending at the high conſtable's petty ſeſſions, to give an muſt be inLatin, 
account of his ſervant's wages; and being in Engliſh, con- 

trary to 36 * 3. c. 15. it was quaſhed. 


— 


——— 1 1 1 — — ** ꝗ— 
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In the caſe of the King v. Benfield and Saunders, 2 Burr. Rep. 980 the 
court treated the caſe of Rex v. Clendon as a caſe that was not well confidered, 
and held it not to be law. Cannot the king call a man to account for a breach 
of the peace, becauſe he broke two heads inſtead. of one ? How many infor- 
mations have been for libels upon the king and his minifters ? This is a pro- 
ſecution in the king's name for the offence charged: it is not an application 
at the ſuit of each particular party injured. It is not like an action, where: 


each FO injured is reſpectively to recover. yy damages, 
Baynham 


856 
8714 


Where there is 
a traverſe, the 
replication 
ſhopid conelu 
with au aver-. 
ment, 


Adminiſtrator 
diſcontinues 


without colts, ; 
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TRIN ITT TEIM 4 Geo. 2. 


Baynham verſ. Matthews. 
E r * . ” — 


(CASE upon a promiſſory note; the defendant” pleaded 


the ſtatute of uſury; to which the plaintiff replies, that 
the note was given for a juſt de 


f bt; abſqzerhoc quod corrupte 
* agreatum fuit moto et forma, ahd chiudes to the country, 


Demurrer inde, et pro cauſa, that the replication ſhould have 
been concluded with an averment, And Fazakerley pro def 
argued, that the replication was ill, there being new matter 
diſcloſed : and though there be a negative and affirmative as 
to one particular fact, yet the plaintiff may conclude with an 
averment. 1 Jones 327. Lutw. 143. 

Spelman contra cited Co. Ent. 305, 1 Inft. 126. Raym. g8. 


| 


+ That where there is-a negative and affirmatiye, you muſt not 


conclude with an averment. Ei per Curiam. Generally 
ſpeaking it is ſo, and if the plaintiff here would have been 
contented to have replied in the common form, non corrupt? 
agreatum fuit modo et forma, without a; traverſe; he would 
have been right in concluding to the country. But wherever 


you add a traverſe, there muſt be an averment. Raft, 689. 


Lib. placit. 156. g 
The plaintiff. prayed leave to diſcontinue; and being an ad- 
ns It rr TR ENT BORE 3 


ex 
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(O31 Atkinſon 
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4 the caſe of Bennet adminiſtrator v. Coker, Mr. Donning- moved on 
behalf of the plaintiff, an adminiſtrator, for leave id diſcontinue without pay- 


ment of coſts, It was an action on bond againſt an heir. On the, plaintiff's 
not trying it according to notice, de dees ae for judgment as in caſe 
of a nonſuit; whereupon the plaintiff undertook to try it peremptorily, 
When it came down to trial, he firſt diſcovered © that the eſtate had been con- 
4% veyed,” and was then ſatisfied “ that there was à deed of conveyance, 
% which would be produced at the trial; whereupon he declined to go to 


trial, and now deſired to di ſcontinuaie. „ 17 
Mr. Thurlow for the defendant oppoſed his doing ſo without paying colts. 


He mentioned the caſe of Hawes executrix v. Sgunders-(Burr. Rep, £584, & 

2586.) where it was determined, that an exccutor ſhall pay coſts: for not 
« going on to trial after having given notice of trial;“ and heargued, that ſo 
he ſhall likewiſe where he has not tried it purſuant to his unfertaking, after a 
motion has been made againſt him for judgment as in caſe of a — Hog for 
this was his own laches ; he ought to have been previouſly informed of the 
fats upon which he grounded his action. 

Lord Mansfield. This may be 'reaſonable in à caſe where the executor 
may probably bring another action. But here, I ſuppoſe, he will be bound 
nat to bring another action.— Mr. Dunning readily agreed to be ſo bound. 
And the court obſerved, that on a judgment as in caſe of a nonſuit, an exe- 
cutor does not pay coſts. | | 

Mr. Thurlow urged, that here, the executor has poſitively undertaken to 
try it ; and thereby put the defendant to the expence of going down to trial. 
And that they may go on again; they-will not be abſolutely precluded. 


— 


Lord 


| 
| 
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Atkinſon verf. Atkinſon; 
| gp Was given to plead non 2/7 factum, 
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| by 1 commiſſion of bankruptcy, 1 
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Dominus Rex ver. Charleſwortnn. 
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JNEO RMATION for. forging a warrant. of dere 
to acknowledge ſatisfaction upon a judgment of Eaſter 
Term. And after iſſue joined the record appearing to be of 
Hilary Lerm, the information was amended witliout coſts 
(the proſecutor having been admitted a panper ), and without 
iving the defendant leave to plead de novo; and Hil. 10 Ann. 
Reps v. Simmonds was cited, where the title of an act ſet 
forth in an infortnarioh was amended. Salk. 47. 3 Lev. 347. 
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Lord Mansfield. Here is no double vexation. The plaintiff agrees to try 
it, dut withdraw the cauſe at the aſſizes, upon finding that there is a deed 
againſt im. So that there is an end of the matter, | - 
Mr. juſtice Aſton obferved to Mr. Thurlow, that the defendant had ſaved 
all the tees of court, which he muſt have' paid if there had been a verdict; 
which obſervation was repeated and confirmed by lord Mansfield. $A 
Mr. ers Yates. It is not in all caſes, that an executor ſhall diſcontinue 
without paying coſts ; for, if it is plainly his own fault, he ſhall not have 


leave, So in caſe of not going on to trial, if it is his own laches, he ſhall. 


pay coſts (to which alſo lord Mansfield agreed). Therefore the qucſtion is, 
« Whether there is laches or delay; or whether it be a fair tranſaftion 7“. 

Now this was fair and candid.— The plaintiff has done better for the defendant, 
than if he had gone on to trial ; he diſcovered he was in the wrong, and as 
ſoon as he knew it, deſiſted. The court granted Mr. Dunning's motion, 
« to diſcontinue without payment of coſts ;”* But the plaintiff was. not to 
bring a new action, without leave of the court. (There might perhaps arife 
aſſets in futuro: and then it would be reaſonable ſor the executor to bring a 
new action.) — 4 Burr. Rep. 19297;-—In the caſe of Hawes and Saunders above 
alluded to by Mr. Thurlowy+the queſtion was, „ Whether an executor ſha!l 


% pay coſts upon a judgment of non prof.“ Mr. juſtice Yates obſerved that 


the caſe of a non- prot. and that of à (diſcontinuance differ. The former 
ariſes from the executor's'own delay ; and therefore he thought, and ſo alſo did 
lord;/Mansfield'thatit was ſimilar to the caſe of his not going on to trial accord- 


ing to his notice.— The rule was enlarged, and afterwards lord Maus field ſaid, 


The ptivilege of executorsf is too great alrcadv. They ought to be properly 
informed before they bring actions. The diſtinction made between a diſcone 
tinuance and a non prof. is a very good one: it is very reaſonable that the exe- 
cutrix ſhould pay coſts in the preſent caſe. Rule diſcharged ; fo that the deter>= 
mination of the court Was, „That an executor {hall pay coſts of a non proſ.““ 
But an executor does not pay coſts upon a nonſuit. Vide, Cro. Jac., $29. 
Hay worth v. Da vic. | Ras | $51.1 

The two late prothonotaries of C. B. Sir George Cooke and Mr. Borrett, 
held and acted differently upon the queſtion of a non prof. 


This court now pus it upos the ſoot oſ the laehes in the executor; this beirg ö 


a non proſ. for want of declaring in due time. | 


60 bn execuor \ſhull-pay-Toſts, if ho dees not go to triol after having'piven 


notice of trial, vide 3 Burr. Rep. 1584-—AMa in ſome-caſes on leave to dif- 


continue; a in Harris'againſt Jones; 1 Blackſtone's Rep. 45v, being an action 
brought by one executor When he knew there were other executors, and 
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thereby wantonly put deſendant toan\expence.. 1 IE ol ETD 
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872) Slater verſ. Swann. 
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: At Guildhall, coram Raymond C. 7. 3; 
„ Ae TION u pon the caſe, for that the Le! wal 


for be 5240 poſſeſſes of 10 horſe and cart, and the defendant ſo 
may juſtify in  yiolently beat the horſe, that the plaintiff was deprived of the 
evidence, uſe of his cart and horſe for ſeveral Hays, * 

a The defendant pleaded Not guilty. And the chief juſtice 


allowed him to giye in evidence a jagcarion for beating the 
horſe, viz, that the plaintiff put his cart before the defen- 
dant's door, and prevented a. cart which. the defendant had 
hired from coming to take his goods, and therefore he whipt 
the horſe to remove the cart. And the chief Juſtice ſaid, 
this differed from treſpaſs vi et armis for aſſaulting a man, 
where the aſſault is a cauſe of action; but here the aſſault on 
the horſe is no cauſe of action, unleſs accompanied with a 
ſpecial damage. And therefore he left it to the jury, on the 
queſtion, Whether defendant did any more than was neceſſary 
to remove the horſe and cart from his door, or beat the horſe 
Tradeſmn immoderately? And they found for the .defendant. He 
may remove» faid, if a — coach ſtands before a tradeſman's door, 
E 2 be and hinders cuſtomers, he may lawfully take hold of the 
huoorſes and lead them away, and is not . to take his re- 
medy for damages. Strange pro quer. 


| Cole ver. Buckland, 
e "i H E ſecond ſcire facias was returnable the firſt day 


of the term, and a week within term the bail moved to 
ſtay the proceedings, on the common terms of giving judg- 
ment in the ſcire facias, and taking four days to ſurrender 
after affirmance in the principal cauſe. But the court held 
they came too late, after their time to ſurrender was gone, 
and would not revive it again : all they would 0 was, to Gay 
the ſuing out execution till after affirmance. - 


c i. 4 ® a bt. 1 nn 


3 Dominus Rex ver. Wych. 


Quaker. T was - denied in rend 8 quaker's err on a motion | 


for an information far a miſdemeanor *, 
Broome ' 
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vide Ante 441. 886. Alſo the caſe of King v. Gardner, . Rep. 
11.19, Where the affirmation. of quaker was offered in exculpation of the 0 
defendant, upon ſhe wing cauſe why en information ſhould not be exhibited V 
222inſt the defendant for a-miſdemeanor ; the reading of this affirmation was 0 
objected io. And the court held * iſt, That a quaker's wr 
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Broome verſ. Rice et a“. In C. B. 
| the defendant juſtifies under a diſtreſs for rent, where the 
an 


* 


of action is con- 


liament, had the goods appraiſed by perſons ſworn before the lefied, and ths 
headborough, ang fold, and the ſurplus left in the hands of patties after- | 


the conſtable : the plaintiff replied, de injuria ſua propria ya Cord 


defendant. 
and ordered judgment to be entered for the plaintiff, and a - — _=_ and 
writ of inquiry of damages to iſſue. For by the defendant's' a. 

own ſhewing the ſale cannot be juſtified ; it appearing there, 

was a conſtable preſent, ſo that the headborough had no 


power to adminiſter the oath. Vide Carthew 370. win 
Coffin verſ, Gunner, 


T HE defendant was convicted upon the black act, and or- Leave given to 
dered to be pardoned, on condition he tranſports him- <Þ2rge a felon 
ſelf. And the act working no forfeiture of goods or land, proces,» 
Wheat moved for leave to charge him in a civil action. And L. Raym. 
upon conſideration, that it was not to hold him to bail, or *57*: 
reſtrain him from performing the condition of his pardon, the 

court gave leave to charge him with proceſs, that the plaintiff 


might proceed to get execution, 
Stonchouſe ver /. Mullins. 


T HE plaintiff in Trinity Term laſt brought an action to eſcape, the 
1. of eſcape againſt the marſhal, who imparled to Mi- bebe mot 
chaelmas Term, and then pleaded a recaption on 29th of y; Que. 
October. The plaintiff demurred, And judgment was given 

for the plaintiff, becauſe to ouſt him of his action it ſhould 

appear the recaption was before the action brought, and this 

appears to be long after. 3 Co. 44. 52. 1 fon. 144. Cro. 

Fac. 657. 1 Roll. Abr. 808. e | 


It was alfo held that debt lies by 1 R. 2. c. 12. as well Debt lies.0n 26: 
where the eſcape is negligent, as where it is voluntary, 1 
| ; quer', 
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could not be read in ſupport of a eriminal charge. But, 2dly, They thought 
that an affirmation might be read in defence of a criminal charge, if the per- 
ſon charged was himſelf a quaker, in order to exculpate himſelf, gd, In this 
caſe of a collateral evidence, in aſſiſtance of the exculpation of another perſon, 
when the quaker himſelf was not charged at all, they thought his affirmation 
ought not to be read, And accordingly it was withdrawn, [ 


582 King 
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ews that "guys notice according to the act of par- Plaintiff's cauſe 


abſque' tali cunſa: and on the trial there was a verdick fot the found pio def,“ 
ut upon motion the court ſet aſide the verdict, the verdi& ſhall 
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4 | King ve Wilſon. At Guildball. 
phate tn per NET ec C. J. held. that a parol promiſe top 
Juries, »' ; R 73485 another 1 ] . of forbearanice, way 


Yo void by the ſtatute of frauds! and peijuries. 


43H; $4 $1 * 4 > T4 17 3th 181 


m 15 | Stonehouſe verſe) Euen. 


P Fo R ee | 'If it, be returned to. an elegit, that there 

10 1 0 are no lands, the ſneriff need not return an inquiſition; 

bre for the uſe of that 3 is only to deliver a ien, of * * by, 
| if there are any. 


Domipus Rex ol Mpabitiates 4 FIT RC 


2 P. ER Curiam. Renting a piece of paſture ground of 100. 


et. per ann. is a fettlement, but not renting the paſture of a 
piece of Fe 
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Colts not'to be T HER E was a rule for the proſecutor of an information 
paid by an exc- to pay coſts for not goin on to trial: the defendant died 
na before they were paid.” And it was held the executor could 


not have them; nor would he have been liable, if the teſtator 
had been ruled to pay them. 


Cow per ver. Oſborne. 


Confideratur is T H E entry of judgment was ideo conf? without et. And 

as well as couſ _ objected by Reeve to be error. Sed per Strange, it be- 

* Ky ing abbreviated may -paſs for the preſent tenſe of the indica- 
tive mood of the paſhve verb, conſe 2 12 7% it is 1 idered ; 


and the judgment was affirmed. 


© The Mayor of Poole verſe. Bennet, 


Venue e T H 0 action was laid in the county of Poole, and for 2 
| qut claimed to be due to the corporation; and on my 


motion the venue was SO to Hampthire, it appearing 


| 1 mati there could be no fair trial! in Poole. 
C 8757 f Child et al ver Hardyman. 
e A. Guildhall coram Raymond C. J. 
What elope- © T I O N for linen ſold to the defendant's wife. Upon 
. non afſumpſit, t, the delivery was proved. And the de- 


being charged fendant proved that the had lived in a very lewd manner; 
with debs. one Mr. Nott frequently coming to her at her huſband's 


- houſe 


Trinary. TERM 4 Gro. 2. 


» 


and other indecencies paſſed between them. And it was alſo 
proved, that ſhe ſeveral times went to the houſe of this Nott, 
a gentleman in Wiltſhire, who lived within three miles of the 
defendant's houſe. It did not appear farther than that he 
diſliked her going and ſtaying at Mr. Nott's. But under 
theſe circumſtances they continued to live together. After- 
wards on the 18th of October 1726, ſhe went away from 
him, and went to Marlborough, where ſhe reſided for ſome 
time. But after the leaving her huſband's houſe it did not 
appear that» ſhe ever ſaw Mr. Nott, or lived in a lewd man- 
ner. After ſome time ſhe ſent Lucas an attorney to her 
huſband, to deſire that he would receive her again; the huſ- 
band told him, that if ſhe came again ſhe ſhould never fit at 
the upper end of his table, nor have the government of the 
children, but ſhould live in a garret. Ihen Lucas propoſed 
to him, to make her an allowance, and propoſed about 801. 
or tool. per ann. he being worth about 5 or 600/. per ann. 
But that was not complied with; and afterwards ſhe came to 
London, and bought the linen to the amount of 5 37. 


Chief Juſtice Raymond was of opinion, that the plaintiff 
ſhould be called. And accordingly he was nonſuited. He 
held, if a woman elopes from her huſband, though ſhe does 
not go away with an adulterer, or in an adulterous manner, 
the tradeſman truſts her at his peril, and the huſband is not 
bound. And this had been ſo adjudged in two or three 
caſes. Indeed if he refuſe to receive her again, from that 
time it may be an anſwer to the elopement. In this caſe he 
does not abſolutely refuſe to receive her again ; but that ſhe 
ſhould neither fit -at his table, nor have any government of 
the children, but ſhould be kept in a garret ; and ſhe deſerved 
no better uſage. And the plaintiff was nonſuit *. | 


» 2 


* The caſe of Hatchett and another againſt Baddeley, was an action againſt 
the defendant Sophia Baddeley (without any addition), by John Hatchett and 
Wiltam Boyes, coachmakers, on indebitatus aſſumpfit, for work and labour 


done, and finding and providing materials, and other neceſſary things for de- 


ſendant's uſe. She pleads non aſſumpſit, and alſo that at the time when, &c. 
ſhe was marricd to one Robert Baddeley her huſband, who is {till alive; the 
plaintiff replies, proteſtando as to the marriage, that the defendant before the 
cauſe of action accrued, eloped from the {aid Robert Baddeley, and hath ever 
ſince lived ſeparately from him, and that the work was done on her credit 
only. The defendant did not rejoin in due time, and judgment was ſigned by 
the plaintiffs on the 5th of February, 1776, for want of a rejoinder,—On the 
7th of February, in laſt term Walker moved in arreſt of final judgment, (hav- 


ing meant to demur to the replication, but by accident flipped his time), that 


the replication was bad; becauſe 1ſt ſuppoſing the facts to be true, it does not 
therefore follow that ſhe is liable to be ſued alone. ad it ſhould not have 
been alledged that ſhe eloped, but that ſhe lived in adultery. So is Raſt, 230. 
pl. 9. in bar of dower, and Robins, Entr. 260,—3d lt ſhould have tated 
the cauſe of action to have been for neceſſatics. * 
5 | Hill 
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houſe, and they were locked up together in a bed chamber; <ontr2Qed by 
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Hill end Glyn ſhewed cauſe and eited, Terms de la Leys, Co. Lit. 39. 24 
Lord Raym, 444-. Stra. 647. 1706/;Salk.. 46. ab Stra. Byg 
De Grey Tut Juſtice. The word elopement is not a legal term, nor has any 
expreſs meaning in the law, It is not to be found in Brafton, Britton or Fleta; 
nor is uſed in the ſtatute of Weſtminſter a,” The mirror indeed has the word 
elopa, but in a different ſenſe and none of the dictionaries or etymologilis 
explain the word, except Blount and be Lord. Coke is the firſt that I 
remember to have mentioned it, ,arid eaks 2 Inſtant 435. of a wife's 
eloping and remaining with an adulterer. The modern books never fpeak of 
an elopement but in a criminal vie, 40 4 [2 
But it is quite indifferent, as to forming my opinion on this caſe, in what 
ſenſe the word is to be taken. The preſent cale is not that of a woman havin 
a ſeparate maintainance, and living apart from her huſband by his expreſs 
permiſſion z but of a wife departing from her huſband's houſe, or if you pleaſe 
_ ecloping, without his foplent, She is in every view, even in reſpect of dower 
(unleſs adele be proved;) a feme covert, and as fuch can neither ſue nor be 
ſued alone. This is the getieral law. The exceptions to this, are, 1ſt, local 
cuſtoms, as in the city of London, where a feme covert; being a ſole trader 
may be ſued. But there the huſband muſt be joined in the action at the putſet, 
for conformity. 24, The wife of an exile, one abjuring the realm, or 1 
one profeſſed; who are looked upon as dead in law. gd, The ſame law has 
been extended to caſes ſome what like the former, as the dutcheſs of Mazarine's 
caſe, whoſe huſband lived in France. All theſe are by the acts of the huſband 
but no act of the wife can ever make her liable to be ſued alone. If ſhe can 
be ſued, ſhe can ſue, acquire property, releaſe actions, execute deeds, &c. 
which would overturn ff principles. On the whole therefore I am clearly 
of opinion, the defendant is not in a capacity to be ſued alone. 
Gould Juſtice. I think this caſe is not ripe for- a general determination 
upon principles, becauſe in my opinion the replication is ill pleaded, Elope- 
ment is a word of too vague and uncertain a meaning. If adultery is . 
by it, it ſhould not be thus inſinuated, but plainly expreſſed. 6 Ed. 3. 39. 
Raſt. Dower t. Bar. e. It is on this I found my opinion. ä 
Blackſtone Juſtice. It ſeems to be ſuppoſed by the argument, that if the 
huſband is not bound to pay this debt, it follows that the wife may be com- 
pelled alone. But this is no legal conſequence. I think in the preſent caſe 
that it cannot be recovered of either. And I ſee no hardſhip in a man's losing 
his money, that avows upon the record, that he furniſhed a coach to the wife 
of a player whom he knew to have run away from her buſband. If this were 
univerſally known to be law, it would be difficult for ſuch women to gain 
eredit ; and this would conſequently reduce the number of wanderers. But 
be this as it may, I am clearly of opinion, that in no caſe can any feme co- 
vert be ſued alone; except in the known excepted caſes of abjuration, exile, 
and the like, where the huſband is conſidered. as dead, and the woman as a 
widow, or elſe as divorced a vinculo. Co. Lit. 133. And therefore Elizabeth 
Wilmot, whoſe huſband was abroad when ſhe attempted to ſue alone (Moor 
851.) did it with the addition of widow. The contrary doctrine militates 
againſt the firſt principles of the Engliſh law, which conſiders the woman's 
powers, nay almoſt her very being, as ſuſpended during the coverture. Her 
contract is merely void ſo as to bind herſelf, ſay all the judges in Manby and 
Scott, 1 Sid. 120. She and her huſband may plead non eſt factum to her bond. 
Salk. 7. 6 Mod, 311. 2 Williams 144. If judgment be had againſt her, 
or ſhe be outlawed, her haſband and ſhe may reverſe it by writ of error. 
Bro. Abr. 173. The very forms of the action demonſtrate the ſame thing. 
If fyed alone ſhe can have no addition (as in the caſe of ber,) which is in 
the teeth of the ſtatute of 1. Hen. 4 e. 5- If ſued by her maiden name 
it is a miſnomer. 6. Mod. g11. It by her huſband's name and as a widow 
it is the like. She cannot pyt in bail without her huſband, Cro. Jac. 445» 
And as the previous ſteps are thus embarraſſed, ſo after judgment the remedy 
muſt prove defective. No elegit can go againſt her lands, elſe this would be 
a'mode of alienation by a feme-covert without a fine. It would be endleſs 
to purſue this idea through all its legal abſurdities. And therefore I am clearly 
of opinion for arreſting the judgment. Nares Juſtice concurred in opinion, 
That no action would lie agaiuſt a feme covert without her huſband, judg- 
ment arreſted per tot. Cur, 
| Michaelmas 
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Palmer ve y /. Wad broke. 


N welpaſe aſſault and battery, the defendant moved for Not guilty and 
leave to plead double, viz. Not guilty, and a juftifica- * a | 
tion in defence of his maſter's' e Wien Was denied AS be pleaded, = 
being contradictory, | 


Berchere et at verſe Colon. N 


HE defendant prevailed with Collins and WE to hr Bail may be put ; 
come bail for him to the ſheriff in 3000. at the return of in 2bove with: 1 
the writ they went before à judge in order to put in bail ant's conſent. 4 
above. And the defendant Mimſelk appearing, and :inſifting; = 

that no bail ſhould be taken, the judge refuſed to do any ; ' 
thing in the matter. Whereupon I moved the court, that to 6 3 
prevent ſo palpable a fraud, the bail might be permitted to 'Y 
perform the condition of their bond, by putting in bail. A 
And leave being givert ſo to do; tlie bait was put in before a {| 
judge, and th next day the bail took up the defendant, ", | 4 
lwrendered. hamn 3 in discharge of themſelves, l 4 5 er x 


Andrews verſe Dingley, , 
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'TRANGE' mayed to quaſh a. ſpecial capits, that y was Quaſhing writs 


teſte ryttr June laſt, the cauſe of action àppearing on the is not ex debito 
face of it to ariſe 21ſt September Ker, But the court. ſaid, Ju 2 
; quaſhing 
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quaſhing was not ex debits juſtitie, and therefore they would 
ge the plaintiff an opportunity to ſet it right if he could, by 

ing a bill as of this term, DE TIES: 1 par 
1 Ritſon verſ. Francis, Bail. of Naſh. 

rice, AFTER judgment on ſcire faciat againſt bail, Agar 
moved to ſtay execution, the principal having brought 
error, and the bail undertaking to pay the condemnation 
money and the coſts on the oY factas in four days after 
affirmance : but in this caſe there being no bail on the writ 
of error, the court made the bail undertake alſo to pay the 
coſts on the writ of error, in caſe the judgment was affirmed: 
and ſaid, it was a favour they were aſking, and they would 

make them ſubmit to equitable terms, by 


| Worley verſe Glover. © 


| 3 _— ER Curiam. On the late act 12 Geo. 1. c. 29. which 
| proceſs, requires the proceſs to be ſerved, it is not neceſfary to 
ſhew the party the original writ, as you do on ſervice of rules. 

The act only requires him to be ſerved with a copy, which 

is the ſame as if it had faid deliver à copy. Strange pro def”, 


x Dominus Rex verſe Elford. 


Certiorari, AFTER a mandamus way taken out under ſeal of the 
FF court, the defendant (being the country attorney) found 
a fault in it, and altered it before he delivered it to the party 

to whom it was directed. And for this an attachment was 
anted; and upon his ſubmiſſion and paying coſts he was 
diſcharged. After this he was indicted before the judges of 
aſſize at Exon for a forgery. And upon theſe circumſtances 
he moved for a certiorari, but the proſecutor not conſenting, 


the court refuſed to grant it *. 


[ 878 } - Winter ver. Slow. 


Pauper, CNN a motion to ſtay the plaintiff's proceedings as a par- 
per, till he paid caſts in a former action, wherein he 

was nonſuited ; it appeared that the nonſuit was upon a ſlip 

of the attorney's, and not upon the merits of the cauſe ; 

which the defendant might have gone into notwithſtanding if 

he would. The court thought this was not vexatious, and 

therefore refuſed to ſtay proceedings, > 


L * 
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- inſiſted to be ſuch a fault as could not happen in the caſe of a | 
verdict. | | 
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Mallory verſ- Jennings. 2 | 

1 P ON debate it was held, that the want of a writ of in- Want of writof| © 
quiry is aided by the ſtatute of jeofails ; though it was inqduty 1 aideds 


| Dupleſſis verſ, Chalk. 
D EB T for rent laid in London on a parol demiſe of Venue. 

lands in Kent; and the court refuſed to change the . 
venue, ſaying they never do it in debt *. 


Between the Pariſhes of Hanmer in Com' Flint and a | 
| Elleſmere in Com' Salop. | 1 


PON a ſpecial order of ſeſſions, the caſe ſtated was, Wi, ute | 
that Randal Fidian being unmarried, and having no {50.7 

child, was hired into Hanmer for a year, and ferved the year. 

ſame: that afterwards in 1718; he being ſtill unmarried, and 

having no child, was hired into Elleſmere in Salop, to ſerve 

from Lady-day to Chriſtmas following (which he did); and 

was then hired again for a year by the ſame maſter, and ſerved 

to the end of May. And the ſeſſions adjudged it no ſettle- 


ment, and ſent him to Hanmer. 


Strange moved to quaſh the order, there being in the 
whole a ſervice for a year in Elleſmere, and that is enough to 
ſatisfy the ſtatute, which requires both a hiring and ſervice 
for a year, And cited the caſes of Overton v. Steventon, 
Hil. 10 W. 2. and Rex v. Inhabitantes de Brightwell in 
com? Berks, in both which it is held, that the ſervice for a 
year need not be of the fame identical year for which the 
hiring for a year was. And upon the authority of theſe 
caſes the court held it a ſettlement in Elleſmere, and quaſhed 
the order of ſeſſions, that adjudged it otherwiſe +. 


L. Raym,rgts, 


Robinſon et al, Creditors of Dr. Tonge, verſ. Tonge [ 879 1 ; 


| et a in Canc'. 
PON debate it was held, that an advowſon in fee was Advowſon is 1 
real aſſets in the hands of the heit for payment of ſets. - ; 
debts.: 1 Jon. 24. And the decree was affirmed" in the 3. Rep. 398. 9 
Houſe of Lords. | | ; 
2 CO gd els bis f 
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Dr. Gooche ver/. the Biſhop of London. 
gut may be in 


5 HE biſhop libelled in the Spiritual court, ſuggeſting 
541 8 1 that Dr. Gooche, as archdeacon of Eſſex, tenetur 
preitation. ſolvere 10l. due to the biſhop as a preſtation, for the exer- 

ciſe of his exterior juriſdiction. We: 
Reeve moved for a prohibition, alledging that they had 
| pleaded there was no preſcription ; and then that being de- 
nied, a prohibition ought to go for defect of trial. | 


E contra it was argued by Henchman et a', that the libel 
being general, it muſt not be taken that they go upon a pre- 
ſcription ; but it is to be conſidered in the ſame light as the 
common caſe of a penſion, which is ſueable for in the Spi- 
ritual court : and the nature of the demand ſhews it muſt 

have its original from a compoſition, it being a recompence 
for the archdeacon's being allowed to exerciſe a jurifdiction, 
which originally did belong to the ordinary. 2 Cro. 666. 
Salk. 58. Cro. Eliz. 675. 2 Inft. 491, 

Et per Curiam. They may certainly intitle themſelves ab 
antiquo, without laying a preſcription. And as they have 
only laid it in general, there is no ground for us to interpoſe, 
till it appears by the proceedings, that a preſcriptive right will 

come in queſtion : if they join iſſue on the plea, it will then 


be proper to apply ; but at preſent there ought to be no pro- 
hibition *. 


. 
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| Dominus Rex ver/. Wildman. 
. 1 ANDAMUS was granted to Wildman on my mo- 
company to de- tion, requiring him to deliver to the company of 
blackſmiths all books, papers, &c. which he had in his 
cuſtody by virtue of being their clerk, from which office he 
had been removed. | 


880 J The officer took the rule to deliver them to the new clerk ; 


liver books to 
the company. 


| Mendamus mult but the mandamus was made out right, as I moved for it: 


« han, 194 $rothe however it varying from the rule, the writ was ſuperſeded, 
rule. and I afterwards moved and obtained a new one. 

Buller verſ. Lufitano de Pinna, _ 
Where cor A WRIT of error brought by a feme ſole abated by her 
abates by the aft 


| | marriage, and then ſhe and her huſband bring a fecond ; 
of the plaintiff . N . . 
exception thall and the court gave leave to take out execution, it being a 
£0. delay -occafioned by the act of the plaintiff in error. 1 Mod. 
285. 1 Vent. 100. 5 


2 
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Dominus Rex der ſ. Solomon Nathan. 


12 H E defendant was committed by the commiſſioners of 3.okrupt dif- 2 


bankrupt, who in their warrant recite that he had "xd loc 
deen examined before them upon his oath, upon which exa- nnn intent. 
mination he had notoriouſly prevaricated-; they therefore 
commit him without bail or mainprize, until he ſhall make 
a full and true diſcloſure and diſcovery of his eſtate and ef- 


fects, or be otherwiſe delivered by due courſe of law. 


Upon a habeas corpus it was moved, that the defendant 
might be diſcharged. 1. Becauſe the ſtatute 1 "Jac. 1. . 18. 
requires there ſhould be interrogatories exhibited for his exa- 
mination,. that ſo he may have time to conſider of his an- 
ſwer, and it can then appear to the court whether he is 
bound to anſwer. Perhaps this prevarication might be in a 
matter 557 had no power to inquire into. 2. Prevaricated 
is too looſe an expreſſion: he might prevaricate, and yet 
give a full anſwer at laſt. 3. Or be otherwiſe eee is 
wrong. Salk. 351. 348. 

Et per Curiam. Interrogatories are a term known 1 in law, 
and import that the queſtions are put in writing. And Holt 
held the bankrupt ought to have a copy, and time to conſider 
of his anſwer. It is very dangerous to let people depart from | 
the words of the act, where theſe ſpecial authorities are given. 0 
And this commitment not purſuing the words, the priſoner 

muſt be Uieuarecd *, Strange pro defendente. 


John Giles's Caſe. | 0 881 3 


R. Reeve moved for a mandamnus to the juſtices of the Mandamus lies 
AY of Worceſter, to grant a licence to Giles, to keep not 10 grant a 


licence: to keep 


an alehouſe : inſiſting that it being within a une the 2 Geo. i alchouſe. 
2. c. 28. did not extend to it. 
Strange contra inſiſted, chat it was s Altered in the juſ- 
tices ; and cited Salk. 45. that no appeal lies from the denial 
of a licence; and if the owner be committed, the want of a 
licence can only come in qui, and not the reaſon why it 
was denied 0 
Et per Curiam. There never was an inſtance of ſuch a 
Madame, and therefore we 2 not pur s it. 
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| Joſhua Cornwal's Caſe. 


| boron ſew in x E was. indicted with another perſon for burglary. And 
_—_— upon the evidence it appeared that he was a ſervant in 
4 the houſe where the robbery was committed; and in the 
night-time. opened the ſtreet- door, and let in the other pri- 
ſoner, and ſhewed him the fide-hoard, from whence the other 
priſoner took the plate : then the defendant opened the door 
and let him out : but the defendant did not go out with him, 
but went to bed, | | 
Upon the trial before lord chief juſtice Raymond, juſtice 
Denton and baron Comyns at the ON Bailey, it was doubted, 
whether this was burglary in the ſervant, he not going out with 
the other: and it being laid down in H. P. C. 81. Dal. 
317. that it is not burglary in the ſervant, the judges order- 
ed it to be found ſpecially, And afterwards at a meeting of 
| all the judges at Serjeants Inn, they were all of opinion that 
. it was burglary in both, and not to be diſtinguiſhed from the 
caſe that had been often ruled and allowed in the ſame page in 
Hale, that if ont watches at the ſtreet end while the others go 
in, it is burglary in all: and upon the report of this opinion 
the next ſeſſions the defendant was executed, | 


[892] Mary Freeman alias Talbot's Caſe, 


The juſtices 8 H E was committed by ſeveral juſtices of the peace, being 
have power to O taken on a general privy ſearch, and charged on oath 
A to be a looſe, idle and diſorderly perſon; and the commit- 
diforderly per- ment required her to be kept to hard labour till the firſt day of 
ſons, the next general quarter-ſeffions : and upon conſideration gf 
all the ſtatutes relating to this matter which are 39 El. c. 4. 
1 Jac. 1. c. 7. 7 Fac. I. c. 4. 13 & 14 Car. 2. c. 12. 5 
16. 11 & 12 V. 3. c. 18. 1 Aun. c. 13. 12 Ann. c. 23. 
the commitment was held to be good, and the priſoner re- 


manded. Strange pro defendente. 


| 
| 


Fuller verſ. Jocelyn, 


Judgment may L DV TWISDEN (the defendant's teſtatrix Y gth Fe- 


be entered on a 1 
warrant of at- bruary 1729, gave a warrant of attorney to confeſs a 


torney after the judgment. 18th April 1730 ſhe died, and the judgment was 
death of the . 22d of April, as iq —— judgment of Eaſter Term, 
Py which began the 15th. And upon motion to ſet. it aſide, 
it was inſiſted, that by the death of the party the warrant was 
countermanded, ent. 310. Salk. 399. Co. Litt. 52. b. 

For it is conſidered as given only in caſe of the party, to ex- 

cuſe her perſonal appearance in court, and the attorney _— 

| ** | | | < 
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do more for her than ſne could for herſelf. And this is by 
relation to diveſt a right legally veſted in the executor, Who 
in confidence of the goods may have advanced money out ot 
his own eſtate. | 101 50 141 
But the court ſaid, that the caſe of Oates v. Woodward, 
Salt. 87. 2 Mod. Caſ. 93. was not to be got over; and 
that it being the courſe of the court to enter the judgments as 
of the firſt day of the term, they could not alter it on 
conſideration of the circumſtances that attend a particular 
caſe: befides this ſeems to be eſtabliſhed by the ſtatute of 
frauds, which provides for purchaſers, but has given no re- 
medy for this s e 30 71%: 


Dominus Rex verſ. Johnanem Huggins, Arm”. 
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T H E defendant ſtood indicted before the juſtices of oyer Special verdift 


g : — 4 | ia murder et 
and terminer at the Old Bailey, and the indictment ſet jud pro def*. 


forth, that John Huggins 1ſt October 12 Geo. 1. and long L. kaym. 1574 


before, and until 1ſt January following, was warden of the 
Fleet, and had the care and cuſtody of the priſoners committed 
thither. That James Barnes was his ſervant, employed by 
him in taking care of the priſoners. That Barnes being a 
perſon of a cruel nature and diſpoſition, did 1ſt November 
12 Geo. 1. make an aſſault upon Edward Arne then a pri- 
ſoner in the Fleet, and feloniouſly took him againſt his will, 
and carried him to a new- built room in the priſon, here 
he kept him ſix weeks without fire, chamber- pot or cloſe- 
ſtool, the walls being damp and unwholeſome, and the room 
built over the common ſhore. That at the time of ſuch 
impriſonment Barnes and Huggins knew the room to be as 
before deſcribed. That Arne by reaſon of his impriſonment 
in the ſaid room ſickened, and by dureſs thereof died; and 
that Huggins was aiding and abetting Barnes in committing 
the faid felony and murder. „ 04 On RAY 
The defendant Huggins only was taken, and having plead- 
ed Not guilty, the jury find this ſpecial verdict. | 
That queen Anne by letters patent under the great ſeal 
dated 22d July 12th of her reign, conſtituted Huggins war- 
den of the Fleet during his life, to be executed. by himſelf 
or his ſufficient deputy or deputies. That from the date of 
the letters patent until rſt January 12 Geo. 1. the defendant 
was warden, and Thomas Gibbon all the ſaid time his depu- 
ty, and acted as ſuch. That James Barnes was the ſervant 
of Gibbon, and acted in the care of the priſoners, and par- 
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be-ſituate as in the indictment, and that it was unwholeſome ; 
and that for fiſtgen days at leaſt before Wetten of Arne, Hug- 
ut Whether he knew 


till 20th October following, upon which day he died by du- 


reſs of the ſaid impriſonment in the ſaid room, That fifteen 


This verdict was removed at whe prayer. of Mr. attorney 
Willis and ſerjeant Eyre; 


Williams, Mr. Strange and Mr. Forſter, for the priſoner. 


But as every thing inſiſted on by either ſide is taken notice 


of in the opinion delivered by the chief juſtice, it will not be 
neceſſary to ſtate the arguments of counſel. ,,, | 
Raymond chief juſtice, after ſtating the heads of the ſpe- 
cial verdict, went on as follows. The general queſtion 
in this caſe, is Whether upon the facts as found in the ver- 
dict, the priſoner at the bar is guilty of, the murder of Ed- 
ward Arne ? 2269 2 3 3 
For that purpoſe it will be neceſſary to conſider theſe two 


things: 1. What offence it is in James Barnes? and, 2. 


Whether the priſoneris guilty in the ſame degree ? 


And as to the firſt point we are all of opinion, that if "TRE | 


was now before the court, and the facts as found in this ver- 
dict were found againſt him; he would undoubtedly be guilty 
of murder. It is certain, there is no particular way of kil- 
ling another, that is neceſſary to conſtitute a murder; but the 
committing of murder is as various as the ſeveral ways of 
Putting an end to life. In the caſe of a priſoner there is no 
A occaſion 


. — — „ mm «4. 
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vcafon for an actual ſtroke : the reſtraining him by force, 
and mk him by ill uſage, is enough to conſtitute this of- 
fence. All the be fret 15 ſpeak we this ſpecies of murder 


deſcribe it by a general Nr 8 reſſion, per Faure garde de ſes gar= 
dens. "The, duty of à gaoſer is not to puniſh,” but confine the 


arty, for the fingle purpoſe of his "run forth-coming to 


anſwet a legal charge ot demand. Fleta 38. In this caſe 
Barnes has certainly exceeded his duty: he has been guilty 
of a breach of that trüſt, which the law has Tepoſed in him, 
and is anſwerable for all the | conſequences n 


Another covifideration to make it murder is, that it is a = 
liberate act, of long continuance, and of great cruelty. It 


party. On all which accounts the law implies malice. Had 
he therefore been before the court, there would have been no 
difficulty in adjudging it murder with regard to him. 

2. Having thus determined what offence it would be in 
Barnes, let us now conſider how it ſtands with regard to the 
priſoner at the bar. And though the indictment has charged 
him equally with the other, yet we think the verdict has made 
a wide difference between them. The indictment charges 
Barnes to be his ſervant, but the verdict finds he was the 
ſervant of Gibbon. The whole charge in the verdict againſt 
the priſoner is, that for fifteen days before Arne's death, he 
knew what ſort of room he was in : that he once ſaw him 
under the dureſs of .impriſonment that Barnes had put him 
in: and that during the time Gibbon was deputy, Huggins 
ſometimes acted as warden. But notwithſtanding theſe cir- 
cumſtances which are found againſt the priſoner at the bar, 
we are all of opinion, he is not guilty of murder. 


It is a point not to be diſputed, but that in criminal caſes 
the principal is not anſwerable for the act of the deputy, as 
he is in civil caſes: they muſt each anſwer for their own acts, 
and ſtand or fall by their own. behaviour. All the authors 
that treat of (criminal proceedings, proceed on the foun- 
dation of this diſtinction; that to affect the ſuperior by the 
act of the deputy, there mult be the command of the ſupe- 
nor, which is not found in this caſe. 


The dureſs in this caſe conſiſted in the firſt taking him 
againſt his conſent, and putting him in that room, and the 


occaſion of his death. Now none of theſe circumſtances are 
found as (againſt the priſoner. The jury does not ſay he di- 
rected his being put into the room; that he knew how long he 
bad been there, that he was without, the neceſſaries in the in- 
ent, or was ever kept there after che time river la 

im, 


is likewiſe accompanied with force, againſt the conſent of the 


keeping him there ſo long without neceſſaries, which was the 
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him, which was fifteen days before. his death. And as theſe 


are circumſtances found againſt; Barnes, and not againſt Hug- 


ins; and as in theſe caſes the court is never to intend any 
thing, but muſt found their judgment on the facts as ſtated 
in the ſpecial  yerdict,, and on them only; there can be no 
colour to think one equally guilty with, the other. The only 
circumſtance relied upon to ſupply all this is, the priſoner's 
being once at the priſon where he ſaw the deceaſed under the 
dureſs, and. turned away. But ſurely the bare being preſent 
can never amount to an aiding, and abetting. He ſaw him 
chere, it is true; But does that infer he knew how it was oc- 
caſioned, or conſented to the continuance of it? It is very 
material in this caſe, that the dureſs' by which this unfor- 
tunate man came to his end, could not be known by a bare 


looking in upon him: he could not know he was there againſt 


L 886 


his conſent ; he could not by ſeeing him know the length of 
his confinement, or how long he had been without the de- 
cent neceſſaries of life: and it is likewiſe material, that no 


application is found to have been made to the defendant, 


which perhaps might have altered the caſe. 


Tuheſe circumſtances, taking them altogether, are a very 
ſlender evidence of a conſent in the priſoner to the dureſs: 
though this I mult ſay, that were they ever ſo ſtrong an evi- 
dence of conſent, they will not be ſufficient for us to ground 
a judgment upon: we are to determine upon facts, and not 
on evidence of facts, fo is Kelyng 78. 111. where it is found, 
that Plummer diſcharged the fuzee, but not that he diſcharged 
it againſt the king's officers; and the court could not take it 
that he did. It would be the moſt dangerous thing in the 
world, if we ſhould once give into the doctrine of inferring 
facts from evidence; which is the proper buſineſs of a jury, 
arid not of the court. | 


But it is objected, that though the priſoner had made 2 
deputy, he had ſtill the inſpection of the gaol ; and for the 
time he was there, the power of the deputy ceaſed. To this 
T anſwer, that there is no caſe in law which proves, that the 
accidental 3 of the principal amounts to a revocation; 
and in reaſon it ought to be conſtrued ſuch a coming, as ſhews 
he intended to take upon himſelf the execution of the office, 
If a diſſeiſee comes. to dine with the diſſeiſor, that will not 
amount to an entry. | | | | 

It is likewiſe inſiſted on, that in many caſes a perſon who 
is abſent when the murder is committed, may nevertheleſs be 
an aider and abettor ;'and the cafes were put of laying poiſon, 
putting a child in a hogaſtye covering it with leaves, or leaving 4 
ſick man in the cold, by which he dies, which axe all to be 

Ai 9101 en nne e e 10: nme 


C 


MieuAzLMAS TERM 4 Geo. 2. 


met with in Kelyng. Now as to theſe caſes I muſt obſerve, 
that in every one of them the perſon abſent did the act which 
was the occaſion of death; whereas here the act is found to 
have been done by another, 


It was further obſerved upon this head of abſence, that 
in Staunf. 17. Cromp. 24. b. the caſe is ruled to be murder, 
of letting a miſchievous beaft go abroad, which happens to 
kill a man. But ſurely that is laid down too general in thoſe 
books : and it would be very hard, if a man takes a reaſon- 
able care to keep up the beaſt; that he ſhould be anſwerable, 
if the beaſt ſhould break out without his knowledge or 
conſent, 


There is but one thing more that was preſſed by the king's 
counſel, viz. that ſince it was determined in Oneby's caſe, 
that it is not neceſſary for the jury to find malice, Why is it 
more neceſſary to find the priſoner's conſent ? To this I an 
ſwer, that malice is matter of law ariſing from a legal con- 
ſtruction of the act; and from the act of the party the law 
has always conſtrued, whether there was malice expreſs or im- 
plied: but conſent is an act of the mind: a ſudden killing is con- 
ſtrued to be malicious, though there is no time for any con- 
ſent. Theſe are the reaſons which induce us to determine 
that upon this verdict the priſoner at the bar is Not guilty of 
the murder of Edward Arne, 


- But then upon the argument of this cauſe a difficulty aroſe, 
what the court ſhould do in this caſe, ſuppoſing the verdict to 
be too incertain to found any judgment upon. It will there- 
fore be neceſſary further to conſider : 1. Whether this is an 
incertain verdict ? and 2. Suppoſing it is, whether we are to 
diſcharge the priſoner, or award a verire facias de novo? 


Nov as to the laſt point, it is obſervable, that no inſtance 


a could be produced where, in a criminal caſe, it was ever done 
e for a fault in the verdict itſelf. Arundel's caſe in 6 Co. was 
5 for a fault in the jury proceſs, and in the caſe cited of Hil. 
e 8 H. 7. Ro. 3. there was no verdict, the judge diſcharged 
4 the jury, and would not take their verdict, becauſe it was 
s put into their hands in writing as they ſtood at the bar. 


e. And in the caſe of Mr. Keate, 5 Mod. 287. Skinner 666. 


ot though the verdict was ſo incertain, that it was impracticable 


to determine either way, for want of finding who (truck firſt ; 
my Holt C. J. was ſo averſe to a venire facias de novo, that 
e himſelf took an exception, that quaſhed the indictment, in 
order ta put it into a proper way af being tried over again. 
But whatever may be the determination of the court, when 
that point comes properly before us, it is unneceſfary for us 
p Vol. II. Ck 2 U now 
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now to conſider; becauſe as to the other point we are all of 
opinion, that this verdict is not incertain. 


There is no incertainty as to the facts that are found: the 
only fault is, that there are not ſuch facts found as will 
amount to murder. The conſequence of which is, that the 
defendant is Not guilty of murder; and it would be endleſs 
to ſend it back to a jury, till they find facts enough to make 
it murder; beſides its being contrary to law, in expoſing a 
man to a ſecond hazard of his life. 


It would have been a circumſtance very material in the caſe 
of Plummer, Kelyng 111. to have found, that the fuzee was 
diſcharged againſt the king's officers; but the jury were ſilent 
as to that, and the court ſaid they could not take the fact to 
be ſo, upon bare evidence of the ſact; and proceeded to give 
judgment, as if the fuzee had not been diſcharged againſt the 
king's officers, without ſending it back to the jury to find it 
poſitively one way or the other, 


So in the caſe of Meſſenger et a! ( Kelyng 79.) who were 
indicted for high treaſon in aſſembling and pulling down 
bawdy-houſes. The verdi&t was filent as to Green and 
Bedell, whether they were aiding and aſſiſting; and this 
(ſays Kelyng) being a matter of fact, which ought to be ex- 


preſly found by the jury, and not be left to the court upon 


any colourable implication from their being preſent; they 
two were diſcharged, without ſending it back to the jury for 
their further opinion as to the fact. 


In Kelyng 66. on a ſpecial verdict it was found, that 
Thompſon and his wife were fighting, and Dawes endea- 
vouring to part them was killed by Thompſon: and it not 
being found, that Thompſon knew Dawes intended only to 
part them, it was held manſlaughter, without ſending it back 
to the jury to be certified of his knowledge. 


Theſe are caſes directly in point as to this head; and I 


muſt obſerve that Plummer's cafe was after the caſe of Keate, 
wherein Holt chief juſtice had had this point under his conſi- 
deration. | | 

This verdict therefore being ſufficient to found a judg- 


ment upon, our judgment is, that the priſoner is Not guilty, 
and therefore he muſt be diſcharged. 


—— 
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Da Coſta ver/. Carteret ef al. 


= 3 H E Common Pleas having laſt term determined, that Not guilty and 
non aſſumpſit, and nan aſſumpſit infra ſex annos ſhould 1h ſtatate of | 


limitations 


not be pleaded, becauſe the latter puts all in iſſue, and does pleadable. 
not imply a promiſe without the fix years ; it came now to be 
ſolemnly debated in this court, Strange having moved for 
leave to plead Not guilty and the ſtatute of limitations. And 
the court granted it for this reaſon, becauſe thereby the de- N 
fendant ſecured to himſelf a trial upon the merits in all events, 1 
whereas if he was to reſt only on the zon aſſumpſit infra ſex _ 
annos, it might come to a demurrer, or the iſſue of nul tel 
record, | PoE | 


: Williams ver/. Ogle, 
U P ON the iſſue of nul tel record, one was Segrave and Variance, © 


the other Seagrave ; and the court held it no variance, 
quia idem ſonans. Qn. tamen, where the party has ſome- 
thing elſe to go by than the ſound. . 


— — 


wif ee. oe SIA 


| * Leapidge et a? verſ. Pongillionne. 890 J 


1 N debt 2 emiſſet for goods ſold, the court refuſed to let No bringing 
the defendant bring money into court, ſaying they never money into 
did it in debt. Strange pro quer”, : court in debt, 


5U2 Dimmock 
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Dimmock ver/. Chandler. 


** a * 1 
; Admiralty. A PROHIBITION was moved for to the admiralty in 2 

| ſuit there brought by one part-owner againſt the other, 
who would go to ſea with the ſhip, in order to oblige him to 
give ſecurity. And Carth. 26. F:rrdr. 437. were cited, 
But the court ſaid, thoſe caſes were denied, 7 Ann. Grave v. 
Hedges ; and that if ſecurity was offered and refuſed, they 


would grant a prohibition ; but not before. a 
| Doldern ver/. Feaſt. 
voy Foes ER Curiam. We have ſeen ſo much oppreſſion in let- 
bail, ing the ſheriffs officers be bail, that we think proper to 


concur with the Common Pleas in a general rule, not to ac- 
cept them or ſerjeants at macc. 


The Executors of the Duke of Marlborough againſt 
Widmore. | 


Amendment, 'T- HE plaintiffs declared as executors on a promiſe to their 
teſtator ; and iſſue was joined on a plea of the ſtatute of 

limitations. Then the plaintiffs moved to amend, by laying 

the promiſe to have been made to themſelves ; and cited 

3 Lev. 347. where in an action upon the ſtatute of hue and 

cry the allegation of the oath was amended, and laid to be by 

the ſervant inſtead of the maſter. 7 


And on the authority of this caſe the court ordered the 
amendment, on payment of coſts and liberty for the defend- 
ant to plead de novo. Strange pro def”. 


L 891 J | Butler verſ. Inneys et wr. 


Pauper. T H E plaintiff ſued as a pauper, and was nonſuited; after 
which he brought a ſecond action, and recovered. And 
Strange moved on behalf of the defendants, that the coſts in 


the firſt action might be deducted out of the recovery in the 
ſecond, but it was refuſed, | 


Vice verſ. Burton. 


Meſuagium five I* treſpaſs for meſue profits, the declaration was for an en- 
2 „. try into meſuagium ſive tenementum. And on error it was 
treſpaſs... '* objected to for the uncertainty ; and acaſe cited, where it had 

been held ill in ejectment. T'o which it was anſwered, and 
reſolved by the court, that there was a very eſſential diffe- 
rence ; becauſe in ejectment it will be incertain, of what the 
theritf is to deliver the poſſeſſion. So the plaintiff in error 


went 
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went over to an exception to the writ of error, which was 
quaſhed, being returnable before judgment. 


Dominus Rex ver /. Betteſworth. | 
M7 NDAMUS to grant adminiſtration to John Cul- Though a feme 


lom, of Joan his wife. Return, that by articles be- AAN : 
fore marriage it was agreed, that the wife ſhould have power yet the baron ; 
to make a will, and diſpoſe of her leaſehold eſtate ; that pur- m_ ad- 
ſuant to this power, ſhe made a will, and her mother ecke 


cutrix, who has duly proved the ſame. | 


To this return it was objected, that ſhe might have choſes 1 Mod. 212. 
en action not covered by the deed, and the huſband was in all 
events intitled to an adminiſtration guoad them. 


E contra it was inſiſted, that with the conſent of the huſ- ; 
band ſhe might make a will. 2 Hod. 170. And here is his ” 
conſent by being party to the deed. 7 


Sed per Curiam. A general conſent to make a will does 
rot ſeem ſufficient, but there ſhould be a conſent to that 
particular will ; beſides, this is going beyond her power, 
which did not extend to the making an executor. This is 
rather an appointment, which in equity will controul the ad- 
miniſtration as to the leaſehold eſtate, than a will ; and as 
there may be other effects not covered by the deed, the re- 
turn is ill, and there muſt be a peremptory mandamus *. 


Smith's Caſe. 892 J 
R. Reeve moved for a mandamus to Dr. Betteſworth, Mandamus lies a 
not for an ad- 0 | 


commanding him to grant adminiſtration to Smith of 4... 
the goods of his deceaſed fon, durante minori actate of his durante minori 
grandſon, ** 


Fazakerley contra inſiſted, that the father has not an equal 
right with the ſon; and that the Spiritual court has always 
conſidered theſe adminiſtrators only as truſtees for the infant, 
and have never kept to any rule in granting them, but ac- 
cording to the circumſtances of the family: where there are 
ſeveral in equal degree, as children, they have always choſen 
which they pleaſed. | 


Et per Curiam, When we grant mandamus's, it is to 
oblige the judge to do right to the party who ſues the writ ; 
but as there is no law which ſays to whom theſe adminiſtra- 
tions during minority ſhall be granted, there is no law to be 


Me 


® Vide poſt 1121, 1118, N 
put 
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put in execution. In the eaſe of the next of kin he is in- 
titled de jure, and therefore in his caſe we grant a mandamus 
of courſe. We will grant no writ in this caſe, 


Baynes verſ. Forreſt, 


wee PON the iſſue of nul tel record, the ſcire facias recited 
a judgment for damages pro nan performatione cujuſdan 
promiſſuonis et aſſumptionis; and on producing the record it 


5 was /everal promiſes, and intire damages. And the court 
N held it a variance; and the plaintiff quaſhed his ſcire facias 
' ,  » With coſts, the court refuſing to amend it. | 


The Sword-blade Company verſ. Dempſey. 


A ejectment was brought againſt the company and Mr. 
a Edwards. After verdict for the plaintiff, Mr. Edwards 
died, and a writ of error is brought laying the judgment to 
be ad grave damnum of the company, and of Mary Edwards 
the daughter and heir. And ſhe and the company jointly 
aſſign errors. | 


It was moved to amend the writ and aſſignment, by 
ſtriking out her name. And upon conſideration the court 
were of opinion, that it was amendable by the ſtatute 
5 Geo. 1. c. 13. not only as a variance from the original re- 
cord, which is really no way to the damage of Mary Edwards, 
but alſo by virtue of the general words other defect. | 


Amendment of 
writ of error. 


Symes verſ. Oakes, 
Shepherd verſ. Oakes. 


Lavender verſ. Oakes. 
i amounts (N error „ C. B. in actions of debt on bail bonds, it 
bail bond taken was excepted by Filmer, that it was not ſhewn, that 
by the name of the bonds were to the ſheriff by the name of office, as the 
8 t tatute 23 H. 6. c. 10. requires. And the court held, that it 
ſhould ſo appear; but they thought it did ſufficiently appear 
on the whole declaration, they being laid ſolvend eidem vice- 

comiti et aſſignatis. Strange pro quer. Judgment affirmed. 


| Dominus Rex verſ. Ward. 


ANDAMUS to admit Hen den to be d 
AM regiſter of the archbiſhop of Yak? court, hg ein 
that Dr. Thomas Sharpe had been admitted to the office, to 
execute the ſame by himſelf or his deputy, that he had ap- 
pointed Dryden (who is averred to be a fit perſon) to be his 

iq ; deputy, 
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deputy, whom the commiſſary had refuſed to admit, to the 
damage of Dr. Sharpe who complains, and therefore 
the writ commands the commiſſary to admit and ſwear 
Dryden, or ſhew cauſe to the contrary, To this the com- 


miſfary returns, that long before the conſtituting Dryden to 


be deputy, John Sharpe and Thomas Sharpe were admitted 
into the office as principals, to hold for their lives, and the 
life of the ſurvivor, That they xxth March 1714, appointed 
John Shaw to be their deputy, who executed the office till 
John Sharpe died. That Thomas Sharpe ſurvived, and 
12th May 1727, by a new appointment conſtituted Shaw his 
deputy, who was admitted and executed the office, until ſuſ- 
pended in the manner after mentioned. That Shaw at the 
times of his admiſſion, took an oath that he would juſtly and 
honeſtly execute the office without favour or reward, and do 
every thing incumbent on the office, and not be an exactor 
or greedy of rewards. That by the canons of 160g, it is 
(inter alia) ordained, that if any regiſter or his deputy ſhould 


receive any certificate without the knowledge or conſent of 


the judge, or omit to call over any perſon cited to appear, or 

t off the examination of witneſſes, or diſobey the judge, 
or omit to enter the decrees before the next court day, or 
not regiſter wills within a convenient time, or enact any 
thing falſe, or of his own conceit, in the decrees, or take any 
reward from either party, or be of counſel with them, or do 
my thing that may ſcandalize the judge; then ſuch regiſter 
or his deputy may be ſuſpended by the biſhop for the ſpace of 
one, two, or three months, or more, according to the degree 
of his offence, and the biſhop ſhall appoint ſome other public 
notary to execute the office during the ſuſpenſion. That 
whilſt Shaw was deputy, ſeveral proctors of the court, 16th 
February 1727, exhibited to the commiſſary ſeveral artieles 
againſt him (which are ſet out in hac verba) complaining of 
divers miſbehaviours in his office, contrary to ſeveral of the 
particulars ſet forth in the canons. That Shaw being ſum- 
moned 6th April 1728, gave in his anſwer in writing (which 
is ſet forth); and then the return goes on with a quia videba- 
tur to the commiſſary, that the anſwer was inſufficient; and 
that Shaw had conteſſed himſelf guilty of ſeveral omiſſions 
and extortions in the exerciſe of his office; therefore upon' 
complaint thereof to the archbiſhop, he 21ſt May 1728, by 
his commiſſion under his archiepiſcopal ſeal directed to the 
commiſſary, and reciting that Shaw had been guilty in the 
manner before mentioned, he therefore impowers the com- 
miſſary to ſuſpend him and aſſume another eee public. 
That by virtue thereof he 24th May 1728, ſuſpended Shaw 


for five years, and aſſumed Joſeph Leech a notary public, ho 


before 
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before the conſtituting Dryden to be deputy, took upon him, 
and has ever ſince exerciſed the office. That Shaw appealed, 
and in that appeal alledged, that 23d May 1728, he reſigned 
the office, and that Dr. Sharpe had appointed William 
Smith to be deputy. That delegates were appointed, who 
23d October 1728, iſſued an inhibition to the commiſſary, 
that pending the appeal he ſhould do nothing to the prejudice 
of the appellant. That the appeal remains undetermined, 
and for theſe reaſons he cannot admit Dryden to be the deputy 


of Dr. Sharpe. 


: Strange argued, that the return was ill, and there ought to 
be a peremptory mandamus, | 


I muſt obſerve in; general, that there is no incapacity re- 
turned in Dryden, no want of any regular appointment or 
deputation; on the contrary it appears that Dr. Sharpe had 
a power to make a deputy, and that he has executed it with 
regard to Mr, Dryden, As therefore Dryden has prima 


facie a regular title to the office, the commiſſary who is to 


admit him ought not to refuſe to do his duty; eſpecially con- 
ſidering that the admiſſion gives no right, but only a legal 
poſſeſſion, to enable him to aſſert his right, if he has any. 
And upon this foundation it is, that non fuit electus has been 
held no good return to a mandamus to ſwear in a church- 
warden (Mich. 11 Geo. Rex v. White), becauſe it is directed 
only to a miniſterial officer, who is to do his duty, and no 
inconvenience can follow; for if the party has a right, he 
dught to be admitted; if he has not, the admiſſion will do 
him no good. This effect of a mandamus to admit, was laid 
down in the caſe of the King againſt the Dean and Chapter 

f Dublin, Hi. 7 Geo. which was a mandamus to admit one 
—— to his ſeat in the choir and his voice in the chapter. 
Wherever the officer is but miniſterial, he is to execute his 
part, let the conſequence be what it will. Mich. 11 Geo. 
Rex v. Simpſon, That was a mandamus to the archdeacon 
of Colcheſter, to ſwear Rodney Fane into the office of church- 
warden. The archdeacon returned, that before the coming 


of the new writ he received an inhibition from the biſhop; 


but the court held that was no excuſe, and that a miniſterial 
officer is to do his duty, whether the act would be of any 
validity or not. In the caſe of Taylor v. Raymond, Mich. 
4 Geo, to a mandamus to ſwear in a churchwarden, it was 
returned, that before the coming of the writ, he had ſworn 
in another; and held an ill return, for be the right which 
way it will, the officer is to do his duty. Theſe caſes are 
both in point ; in one there was an inhibition (as 9 8 in 

r | | this 


. 
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But what is that inhibition? It is to do nothing that may 


rejudice the appeal. Can this hurt Shaw? No: if he is re- 

jeved on the appeal, he will be reſtored, though another is 
admitted. If he is not relieved; it muſt be for want of a 
right, and he will not be capable of ſuffering any prejudice by 
the other's admiſſion. But what takes off all pretence of the 
. Inhibition's being material in this caſe is, that it appears by 
Shaw's own ſhewing, that he had the day before his ſuſpen- 
ſion ſurrendered his deputation ; and that accounts for the 
laſt part of the return, that the. appeal is undetermined, it 
not being of any conſequence to Shaw to proſecute it any 
further. Beſides, this would be to deprive Dr. Sharpe of the 
benefit of this office as long as Shaw ſhall think fit to ſleep 


upon the appeal; Dr. Sharpe having no power to expedite 


the determination. 


A deputy is but at will, and this is to deprive Dr. Sharpe 
of his will for five years, which ſuſpenſion I take to be illegal, 
for the words or more which are added in the canon, muſt 
have a reaſonable conſtruction, and can never be extended to 
five years. Shaw is intirely diveſted of the office, which an- 
ſwers the purpoſe of reformation better than a bare ſuſpenſion, 
As therefore the office is vacant, there can be no reaſon wh 
the commiſſary ſhould refuſe to fill it up; and a eremptot 
mandamus ought to go. geht 


Filmer contra. The caſes of churchwardens have been 
denied; and it has been ſince determined in the King v. 
Harwood, that non fuit cleftus is a good return: and Paſch. 
11 Ges. Rex v. Pender, it was held a good return, that the 
party praying the mandamus had had judgment of oufler 
againſt him in an information in the nature of a guo war- 
ranto. The principal ought to ſuffer in ſome degree for the 
faults of his deputy, nor ought the principal to defeat the pu- 
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niſhment of his deputy by accepting a ſurrender of the 


deputation. 

Sed per Curiam. Surely it is attempting too much to ſup- 
port this as a good return: the effect of a zandamus as laid 
down is certainly ſo, that it gives no riglit. The canon only 
intended, that the biſhop ſhould ſuſpend, where the principal 
would not revoke ; but an actual revocation 1s better than a 
ſuſpenſion. It would be carrying the power of inhibitions a 
great way, if we ſhould allow it the force contended for b 
the return : we are therefore all of opinion the return is ill. 


Then Filmer took exceptions to the writ. 1. That a 
mandamus would not lie for a deputy. 2. Nor for a ſpiritual 
Vol. II. 5 X office 
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office as this is; and, 3. It is not averred in the writ, that 
Dr. Ward, to whom it is directed, is the perſon bound to 
admit and ſwear. 17 ii 
x. As to the firſt objection, he cited 6 Mod. 18. where 
Holt C. J. lays it down, that a mandamus will not lie for a 

2. As to the ſecond, he cited 3 Mod. 322. Carth. 169. 
3 Lev. 309. Show. 217. that a mandamus will not lie for a 
proctor, who belongs as much to the Eccleſiaſtical court as 
the regiſter. bs 74:6 IP 

3. It is the conſtant form to alledge, that the party to 


whom the writ is directed, is the perſon to whom it apper- 
tains to ſwear and admit. Trem. Ent. 452. 


Strange contra. To the firſt objection, this is not a man- 


damus for the deputy, but for the principal to be admitted to 


have a deputy: the refuſal of Dryden is laid to be ad grave 
damnum of Dr. Sharpe, ficut ex querela ſua accepimus, and 
therefore to do him (Dr. Sharpe) right in the premiſes, is 
the writ awarded. It appears Dr. Sharpe has a freehold in 
the office, ſo though his deputy is but at will, he has it for 
life. 1 Ven. 110. a mandamus was granted to reſtore A. to 
the office of deputy ſteward of the court of the council of 
Marches. And it was held to lie for a revocable deputy, 
becauſe the principal has no other way to get him admitted, 
And in the report of the fame caſe in 1 Lev. 306. it is faid, 
per Curiam, Though a mandamus does not lie for a deputy, 
yet it hes for him who deputes him, ro have him admitted or 


reſtored ; for otherwiſe he may be deprived of his power to 
make a deputy. | 


2. As to the nature of the office. Its being an office 
ſubject to the Eccleſiaſtical court is no objection. Tin. 
3 Geo. 1. Rex v. Ballivos de Morpeth. A mandamus to ad- 
mit an under ſchool-maſter ; and yet ſchool-maſters are with- 
in the 77 and 79 canons of 1603, as well as regiſters. So 
in the caſe of Mr. Folkes lately, for the office of apparitor 
general of the archbiſhop of Canterbury, It has been often 
granted for a ſexton and pariſh clerk. 1 Ven. 143. Hil. 

Geo. Davis's caſe for a pariſh clerk. And the ſame term, 

ex v. Parochian* de Thame for a ſexton, Tyin. q Geo. to 
reſtore Dr. Bentley to the degrees of batchellor of arts and 
doctor of divinity. And Dr. Sherlock's caſe, to admit him 


a prebend of Norwich, Trin. 4 Geo. And Dowgate's caſe 
before cited. | 


No aſſize will lie for this office; ſo if the party has not 
this remedy, he has none. The reaſon why it was refuſed 


0 


— 
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to a proctor was, becauſe it did not appear what intereſt he 
had, but here appears a freehold. Carth 170. is a manda- 

us to admit a regiſter of an archdeacon of Sarum. And 
Feen. 536. for the like at Exon. | 


3. If Dr. Ward was not the perſon to whom the execut- 
ing this writ belongs, he ſhauld have returned fo (Trem. 453. ), 
but inſtead of that he is making an excuſe ; beſides it is laid, 
that minus rite he refuſes, which is an averment that in ju- 
ſtice he ought to do it. And as to precedents, they are'both 
ways. Tremayne 450. 461. 465. 483. and ſeveral precedents 
were produced from the rolls. Mich. 2 Ann. rot. 61. Trin. 
3 Ann. rot. 35. Hail. 22 Car. 2. rot. 218. 


Et per Curiam. We all think this writ is good, notwith- 
ſtanding the exceptions that have been taken, and therefore a 
peremptory mandamus mult ga, 
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What a libel 
 aftionable. 
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in the ſame way, 


en, Eaſter Term 


4 Georgi 2 Regis. In B. R. 


Robert Lord Raymond, Lord Chief Jullice, 


Sir Francis Page, Knt. 


Sir Edmund Probyn, Knt, | otic, 
William Lee, Eiq. 5 5 
Sir Philip Yorke, Knt, Attorney-General. 
Charles Talbot, Eiq; Solicitor-General. 


* 


3 * 


— 
— — 


Nr Wr 


Harman verſ. Delany. 


E an action upon the caſe for a libel, the plaintiff declared 
1 that he was gunſmith to his royal higlineſs the prince of 
Wales, and that it having been inſerted in the Craftſman, 
that he had had the honour to preſent him a gun of two feet 
ſix inches long, which would ſhoot as far as one of a foot 
longer, and had kiſſed the prince's hand on being appointed 
his gunſmith; the defendant, intending to ſcandalize him 
in his trade, publiſhed an advertiſement in theſe words : 
„ Whereas there was an account in the Craft/man of John 
Harman gunſmith making guns of two feet fix inches, to 
* exceed any made by others of a foot longer (with whom 
<« itis ſuppoſed he is in fee), this is to adviſe all gentlemen to 
< be cautious, the ſaid gunſmith not daring to engage with 
& any artiſt in town, nor ever did make ſuch an experiment 
(except out of a leather gun), as any gentleman may be ſa- 
„ tisfied of at the Croſs Guns in Long-acre.” After Not 
guilty pleaded, there was a verdict for the plaintiff and 5ot. 
damages, | 


It was moved in arreſt of judgment, that this is no libel, 
and that if one tradeſman will pretend to be a greater artiſt 


than others, it is lawful for them to ſupport their own credit 


- 


D. * f ** 
* 8 
- * 8 


— . Et 


| a4 4 . p 
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Et per Curiam. That is certainly ſo, and if the defendant | 
had gone no farther, he would not have been chargeable ;_ . 
they might advertiſe that they made as good as he, but they 108 ol 
ought not to fay he is nd artiſt, which they plainly do by ſay- | 
ing he dares not engage with any artiſt, and by adviſing gen- 
tlemen to be cautious of him : the law has alwas been ve 
tender of -the reputation of tradeſmen; and therefore words 
ſpoken of them in the way of their trade will bear an action, 
that will not be actionable in the caſe of another perſon : and 
if bare words are ſo; it will be ſtronger in the caſe of a'libel 
in a public news- paper, which is ſo diffuſive. 1 Mod. 19. 
x Roll. Abr. 63. pl. 30. Cro. El. 343. 1 Roll. Abr. 62. pl. 
28.. Hetley 71. Brownl. 151. 2 Mod. 118. 5 Co. 125. 
Hard. 470. 1 Keb. 293. 1 Rell. Abr. 37. pl. 15. in- 
ner 123. Hob. 225. Mo. 627. 2 And. 40. Hutt, 125. 

The plaintiff had judgment, the court being of opinion, 
that it tended to diſcredit him in his buſineſs, 


Medlicot's Caſe. In Canc. | 8 
© OMMISSION of bankruptcy was ſuperſeded, be- Agnes of & | 
1 cauſe granted upon the petition of an aſſignee of a bond; E 


pctition for a, 


who though he is an equitable, yet is no legal creditor, —commiltion * 


34 | bankruptcy. 

Seymour, Bart. qui 1am ver ſ. Day. 7: | 

|; HE action was for the penalty in killing a hare, not be- x, new triat 
ing qualified. And the jury found for the defendant; in a qui tam afs 

contrary to the direction of the judge. But the court refuſed 88 — 

a new trial, ſaying it had never been carried ſo far as a penal * 

action, | 


Moore verſ. Goodright, | 


PON a writ of error coram vobts, it was aſſigned for Afizning for | 

error, that the plaintiff in the ejectment died before the ertor the death 
day of niſi prius. And it being in ejectment the court ſet it - 3 ” 
aſide, and ordered the attorney to ſhew cauſe, why there a comempr. ' 
ſhould not þe an attachment againſt him ; for they ſaid it was 


to defeat the proceedings inſtituted by the court to try the 


right ; and every body knows that the plaintiff is but nomi- 9 ] 


nal, or if a real perſon; yet his releaſe is a contempt, 
Goodtitle ver/n Holdfaft, 


F T ER judgment againſt the caſual ejector, and before pragice. 
any Writ of poſſeſſion executed, the court made a rule N 


to ſtay proceedings on payment of all rent due and coſts: it 

not being pretended that the ejectment was brought on any 

other title, than a re-entry for non-payment of rent. 
4 | | e Dominus 
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Dominus Rex wer/: Katherall. 


1 * * 
hs ee 4 H E defendant was convicted on the Kenſington turnpike 
ſor non pay- 


ment of mone 
the fum muſt 


be mentioned, 


act, for refuſing to account and pay over the money by 
him received as collector. And being committed, and a ha. 
beas- corpus brought, the defendant was diſcharged and the 
- conviction quaſhed; becauſe no particular ſum was ſpecified, 
or the times when the money was charged to be received, fo 
as to enable him to defend himſelf on a ſecond charge. And 
though the counſel for the truſtees would have had the com- 
mitment ſtand as good to the not accounting; yet the court ſaid 
it was one intire non-feazance charged both in the conviction 
and commitment, and they would not ſever them. The defen. 
dant was diſcharged, and the conviction quaſhed. 


Dominus Rex wverf. Inhabitantes de Hamworth in 
N n cl Com' Staff'. ä 


Certiorari may U motion to quaſh a certiorari to remove an indict- 


de granted 
where private 
perſons are 
charged to re- 


Pair a bridge. 


ment againſt the defendants at ſeſſions, for not repairing a 
bridge; it was inſiſted, that by 1 Ann. c. 18. the certiorari is 
taken away. Lo which it was anſwered, and reſolved by the 
court, that this act extended only to bridges where the county 

is charged to repair; and that where a private perſon or pa- 
riſh is charged, and the right will come in queſtion, the act 

5 & 6 N. & M. c. 11, had allowed the granting a certiorari. 
And therefore they refuſed to quaſh, 


Dominus Rex verſ. Stoughton, 


Levavit vel levs- N DICTMENT againſt defendant for a nuiſance; 
. charging that he'/epem levavit vel levar: cauſavit. And 
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on demurrer judgment was given for the defendant, on ac- 
count of the incertainty of the charge. Vide Rex v. Stocker 


in Salk. 342. 371. and 5 Mad. 
Dominus Rex verſ; Morris. 


The jury muſt F TER conviction on an indictment the judgment was 

er * arreſted, becauſe the words adtunc et ibidem were left 
rn in the | ; . | 

out as to the ſwearing of the jury. x Med. 26, 1 Ven. bo, 


county. 


Add ion lies for 


2 Keb. 583. 610. 
| Cooke qui tam verſ. Champneys, 
an action for the eſcape of Sarah Chatford, who was 


N 
the eſcape of an I taken upon an outlawry on meſne proceſs ; Gapper moved 


gutlaw. 


in arreſt of judgment, that the action would not lie, forthe plain- 
tiff is at the end of his ſuit, and the king only has an 1 7 * 


* 


| EAS TER TERM 4 Gro. 2. 
for the forfeiture, and the body is kept for the contempt ; 
and cited Cre. El. 706. 13 H. 4. 1. Salk 80. 

Draper contra. The caſe in Cro. is of debt on the ſtatute of 


R.2 But it was never doubted but caſe would lie. Co. 
El. „ | Cro. Fac, 360. It will lie for the eſcape of one 


taken on an excommunicato capiendo. Lutw. 122. 2 Bulſt. ye, 20. 


236. 1 Roll. Rep. 47. Mo. 834. 8o for the eſcape of one 
committed by commiſſioners of bankruptcy. 


Et per Curiam. He may never be taken again, and the 


confinement would have enforced his appearing to the action, 


to reverſe the outlawry: fo the plaintiff has an intereſt — a 
damage, and muſt-have judgment. 


| Dominus Rex verſ. Japhet — x 
PH E defendant was convicted on the ſtatute 5 Elix. c. 1 


, 


for forging a leaſe and releaſe. And the indictment ſets i 


forth, that Garbut et uxor were ſeiſed in fee of certain meſ- | 
ſuages, lands and tenements called Jawick in the pariſh of 
Clackton in Eſſex, and that the defendant intending to mo- 
leſt them and their intereſt in the premiſes, forged a leaſe and 
releaſe as from Garbut et ux, whereby they are ſuppoſed for a 


valuable conſideration to convey to him all that park called Ja- 


& wick park in the pariſh of Clackton in Eſſex, containing 


eight miles in, circumference, with all the deer, woods, 
« &c, thereto belonging,” 


After verdict pro rege, it was moved in arreſt of judgment, 
that the premiſes ſuppoſed to be conveyed were ſo materially 
different from thoſe which were really the eſtate of Garbut 
tt ux, which was houſes, lands and tenements; that it was 
impoſſible this conveyance ever could moleſt or diſturb 
them: if it was a true deed, it could not paſs their lands at 
hw for want of a proper deſcription ; and though where lands 
are improperly deſcribed, a court of equity will oblige the ven- 
dor to convey them by proper words; yet that is only where 
there is a previous contract for a ſale, and they do it as car- 
rying that contract into execution; whereas here is no con- 
tract, and the caſe is no more, than if A had been ſeiſed of 
Blackacre, and B. had forged a conveyance of Whiteaere, 
which certainly would not be within the ſtatute. 


The court for ſeveral terms inclined ſtrongly with the ob- 


jection : but this term the chief juſtice declared that they were 
all of opinion to over-rule it: the words of the act are, © to 
« the intent that the ſtate of freehold or inheritance of any 
perſon to any lands, &c. or the right or title of, in and to 
* the ſame, ſhall or may be moleſted, troubled, defeated, re- 


« covered or charged.“ By this it appears, that i it is not ne- 
| ceſſary, 


* 


4. A forgery with 
iteut to charge 
is within g Elia. 


[ go2 Þ 


. * \ 
| \ 


. ecffary, there ſhould be a charge or a poſſibility of a charge; 

it is ſufficient that it be done with that intent, and the jury 

ave found that it was done with intent to moleſt Garbut and 

| his wife in the poſſeſſion of their lands. Accordingly judg- 
: ment was given for the king, and the defendant had fentence 
1 to undergo the puniſhment appointed by the act for forging a 
deed, and the ſame was executed upon him at Charing-croſs, 


L. Raym. 5879. "Gardner verſe Merrett. 

| 11 HERE was a variance between the writ of error and 
amend a writ the record; and as it ſtood in the paper, the court ob- 
of error. ſerved it, but neither party would move to amend it, for fear 


of paying coſts : upon which the court ſaid the ſtatute 5 Geo. x, 
c. 13* would warrant their amending it, which they did without 


. Colts. nant of | 

ER 8 Regula generalis. | 

No warrant os I" HE court taking notice of great inconveniencies follow 
attorney from ing from holding a watrant to confeſs judgment by one 


| _ » priſonergood in cuſtody to be good, if any attorney (though for the oppoſite 
o «+ omg party) was preſent „ made a rule, that for the future there 


pro det” preſent. thould be an attorney preſent on the behalf of the defendant. 


{ 903 Philips verſe Knightley. 

Award that A. IN debt on an arbitration bond, it appeared that the award 

ſhall execute. a 4 was that the defendant ſhould execute a covenant to in- 

— 3 demnify the plaintiff againſt all coſts, damages and expences, 

good. which ſhould happen by means of any further proceedings 
in an action begun at the inſtance of the defendant, and at iſ- 
fue in C. B. wherein Marſhal gui tam is plaintiff, and the now 
plaintiff defendant ; at the bottom of which covenant the ar- 
bitrators had ſigned their names. 

Page juſtice, thought this a bad award, as not putting a final 
end to the ſuit, but only giving the plaintiff a new action of 
covenant : beſides, it was not reducing things to any certainty. 
And Mich. 9 I. 3. B. R. Selby v. Ruſſel, there was an 
award, that if no further demand was made out in ten days, 
releaſes ſhould be given; which was held ill; and Holt chief 
juſtice ſaid, they could not delegate their authority in any 
other inſtance, but. that of ordering coſts to be taxed by a 
maſter. - 2 Saund. 192. Salk. 75. 2 Keb. 351. 1 Sid. 358. 
He ſaid he ſhould think it well enough, if a bond had been 
awarded, becauſe there the penalty made all certain. | 


a But the other judges were of opinion, that the award was 
good, and that it did not lie in the mouth of the defendant to 
; * | * ke 
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make this objection. And they ſaid, there was no difference 
between a bond and a covenant, for the 1 is by action 
in both caſes. And this being a qui tam, in which the poor 
had an equal mtereſt with Marſhal, it was not in the power of 
the arbitrators to order it to ceaſe. They cited Cro. Fac. 400. 
and gave judgment for the plaintiff, 


Between - the Pariſhes of Cùrrenden and Laland in 
| Lancaſhire, 


Ur N a ſpecial order of ſettlement, it was ſtated, that a 
PO 


maſter had 20s. paid him: that he ſerved three years; but 
that the maſter never paid the duty of 64. in the pound ac- 
cording to 8 Ann. c. g. & 39. which ſays, that if the duty be 
not paid, the indenture ſhall be void to all intents and pur- 
poſes whatſoever. 


The caſe was referred to Forteſcue juſtice, who went the 
circuit. , And he held it a ſettlement, becauſe the maſter had 
fix months to pay the duty in, ſo that during thoſe fix months 
a ſettlement was gained: and it ſhould not be in the power of the 


maſter to defeat it by matter ex poſt 2 And purſuant to 
this opinion the ſeſſions held it a ſettlement. 


But upon debate in B. R. the order was quaſhed ; for they 
faid it was making the indenture good to one purpoſe, when the 
act of parliament had made it void to all intents and purpoſes 
whatſoever. And though it was a hard caſe, they could not 
break through the poſitive words of the act. So the order was 
quaſhed, * 


Dominus Rex verſ. Dominam Lawley. 


8 HE moved in arreſt of judgment after conviction on an 
information for attempting to perſuade a witneſs not to ap- 
pear and give evidence againſt Japhet Crooke for forgery. 
And the exception taken was, that it was not poſitively aver- 
red, that Crooke was indicted; it was only laid that ſhe ſciens 
that Crooke had been indicted, and was to be tried, did fo 
and ſo : whereas in all criminal cafes the fact muſt be poſi. 


* Vide the caſes of Halbeck and Gilderſon Burr. Settl. Caf. 198. Llan- 
vair Dyffryn Clwyd and Llanlidan Burr. Settl. Caf. 236. North Ouram and 
Ovenden Burr. Settl. Caf. 145. St. Mathews Bethnal Green and St. Botolph's 
Aldgate Burr, Settl. Caf. 574. Baxter and Fairlam x Wils. 129. and Yar- 
mouth and St, Margaret's in Norwich Burr. Settl. Caf. 379. But upon pay- 
ment of the duty and penalty, and a receipt thereof from the Stamp- office 
produced in evidence, the writing is made good. 8 Mod. 365. Tl 


r boy was bound out apprentice by indenture, and the 


Where the du- 
ty on appren- 

tices is not paid 
the apprentice 

gains no ſettle. 

ment, 


[ 994 ] 


Sciens in an in- 
dict ment is 2 
good averment. 
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tively alledged, and not by inference. 5 Cs. 120. 6 Mod. 
g 30. 4 7 b. 2 Cra. 19 4 Ga. 18. Hardr. 2. 2 Bulſt, 
292. 1 Rel. Rep. 70. 

But the court upon conſideration held it was well enough; 
and that there is no real difference between indictments and 
actions, where the git of the action muſt be poſitively aver. 
red . Dans plagam mortalem ; warrantizando vendidit ; re- 
ceiving ſtolen goods knowing them to be ſtolen ; are all as 
looſe. So is the caſe of keeping a dog knowing him to be ac. 
cuſtomed to bite ſheep. And there is no inconvenience ; be- 
cauſe if there was no ſuch indictment proved at the trial, the 
defendant muſt have been acquitted. Vide 1 Sid. 183. 337. 
2 $id.127. Salk. 686. 2 Lev. 208. 5 Co.120. 2 Roll. Abr. 82. 
Pl. 4. 9. 12. Dy.69. a. Appendix at the end of the State Trials 

o. Where it is laid the defendant ſatis ſcient fir Thomas 
Armſtrong to. have conſpired the death of the king, and to 
have fled for the ſame, the defendant nevertheleſs traiterouſly 

- Temitted money to him for his ſupport. Judicium pro rege, 
and the defendant was fined three hundred marks, and to 
ſuffer one month's impriſonment. | 


=F 90 5] Man verſ. Man, coram Magiſtro Rotulor'. 


What a lapſed GAMFSON MAN made his will, and gave the uſe of his 

legacy. perſonal eſtate to the defendant his wife for her life, if ſhe 
ſo long continue his widow, and after her death to A. B. C. 
and D. his brothers and fiſters, ſhare and ſhare alike. C. 
and D. died in the lifetime of the teſtator, and hedied ſome 
ſhort time after, not having revoked his will. - A. and B. the 
two ſurviving legatees bring a bill againſt the executrix, ſug- 
geſting a waſte made by her of the eſtate, &c. and pray ſhe 
may exhibit an inventory, and the eſtate may be ſecured, &. 
The defendant ſet out an account of the eſtate come to her 
hands, and what debts ſhe had paid ; but inſiſted that the 
ſhares of C. and D. thg deceaſed legatees, did belong to her as 
lapſed legacies ; and | 
Mr. ſolicitor- general inſiſted much, that the two ſhares did 
belong to the plaintiffs the ſurviving legatees, and that by 
force of the ſtatute of diſtributions they as next of kin ought 
to have the ſhares. But Mr. Mead for the defendant ar- 
gued, that it was the intention of the teſtator, his executrix 
ſhould have them: for by the will the legatees are tenants in 
common, and ſhall not take the ſhares as ſurvivors. 


Sir Joſeph Jekyll. The ſtatute of diſtributions only takes 
effect, when the teſtator omits to make a diſpoſition of an 
intereſt veſted in him : as if he deviſes part of his eſtate, and 

takes no notice of the other part in his will; he dies inteſtate 
e quo 
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quoad that part not e and then the next of kin claim 
under the ſtatute, and th hey ſhall have it: but when an inte- 
reſt has been once difpo and the party who would have 
taken it, had he — the teſtator, dying in his lifetime, and 
the teſtator not making any other diſpoſition of the ſhare he 
would have had, in caſe he had ſurvived the teſtator, nor any de- 
claration ſhewing a nne of altering his will; it is plain the 
teſtator, as he knew of the death F the legatees, did deſign 
S he knew any thing of the law) that the executrix his wi- 

ow ſhould hank the ſhares of the deceaſed legatees. And the 
ſurvivors could not well take the ſhares, becauſe the teſtator 
had particular! 7 appointed that each of his legatees ſhould 
haye a ſpecial ſhare, And he decreed, the wife ſhould have 

the two ſhares abſolutely to herſelf, and the uſe and intereſt 

of the other half for her life, and an account of the teſtator's 
ollats to be taken. Ante 820. 
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Meard verſ. Philips. 
General iſſue N debt for the penalty of articles relating to the building 


N of Putney bridge. The defendant pleaded Nil debet. 
double, The plaintiff demurred, and the defendant joined in demur- 


rer. Afterwards he moved, that he might be at liberty to 
withdraw his plea of Nil debet, and plead double, viz. that 
he was not appointed by the commiſſioners, and that he did 
not agree with them to build the bridge. And it appearing 
the plaintiff had not been delayed, the court gave leave ac- 
cordingly. * | 


Squire ver/. Archer. 


N an action for dilapidations the court refuſed to let the 

defendant bring money into court, and faid it was like 
treſpaſs where you cannot do it, though you may tender 
amends, 


[ 907 }] Wucocks verſe Huggins. 


Within what (4 S E by the executor of the executrix of George Wil- 


ti xecut ; ; 
— orker on : cocks, againſt the defendant upon a promiſſory note 


action begun by dated 3oth July 1719. The defendant pleaded guod cauſa 


his teſtator. 


Bringing mo-" 
ney into court, 


— 


* Vide polt 960. 


Dir 


attionis 


- 


/ 
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aftionis non accrevit infra ſex annos : the plaintiff replies, 
that the firſt executrix, Trin. 11 Geo. 1. ſued out a bill of 
Middleſex againſt the defendant, returnable Mich. ſeguen', 
on which there was a continuance by non miſit breve, and an 
alias was taken out returnable in Hilary Term following, 
before which the executrix died, and made the plaintiff her 
executor, who in Michaelmas Term 3 Geo. 2. ſued out a 
latitat againſt the defendant, with intent to declare againſt 
him as above, which he accordingly did; and concludes with 
an averment, that the cauſe of action accrued within ſix 
years before ſuing out the firſt bill of Middleſex. 


To this the defendant demurs : and after ſeveral argu- 
ments it was held, that the replication was ill, there being 
four years between the death of the firſt executrix and the 
proceedings by the now plaintiff : that the moſt that had 


893 


g 


eyer been allowed was a year, and that within the equity of Lutw. 261. 


the proviſo in the ſtatute, which gives the plaintiff a year to 
commence a new action, where the judgment is arreſted or 
reverſed : but they ſaid they would not go a moment farther, 


for it would let in all the inconveniencies which the ſtatute 


was made to avoid. Indeed if the ſecond executor had been 
retarded. by ſuits about the will or adminiſtration, and he 
had ſhewn that in pleading, it would have been otherwiſe, be- 
cauſe then the neglect would have been accounted for. And 


wherever a ſuit is allowed to be continued by. journeys ac-. 


counts, it muſt be a recent profecution. 6 Co. Spencer's 


cale, which this can never be ſaid to be. Per Curiam. 
Judgment for the defendant, | 


Berkley verſ. Howard. 


N error of a judgment by default, the plaintiff in error 
aſſigned the want of an original, and warrants of at- 
torney. And the defendant, without putting him to return 
certiorari's, pleaded in nullo e/t erratum. And on argument 
the plaintiff inſiſted, that it was a confeſſion of the errors ; 
and it was agreed ſo to be. But upon application to the 
court, and affidavit that there was an original and warrants 
of attorney, the court awarded two certiorari's, it being in 
order to affirm a judgment. 


Warren wver/. Ivie. 


* was moved upon the act for amendment of the law, 
1 that the defendant might be at liberty to rejoin double; 
the court held it extended only to the caſe of pleading at. 


Fiſher 


A certiorari lies 


to ffir m a judg- 
ment alter 1a 
nullo eſt erra- 
tum. 


[ 908 ] 


Cannot rejoin - 
double. 


_ _— 


Ho to lay the 
ſecond demiſe 
in ejectment. 


Pleading dou- 


[ 908 } 
Gaoler cannot 
retake for his 
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— 96% Hughes. 

E. RR OR out of the grand ſeſſions in Wales, in eject- 
ment, wherein the plaintiff declares, that Robinſon e 
u demiſed to him one hundred aeres of land, and that af. 
terwards the ſame day Egerton et ux* demiſed to him fen 
præd'. Upon Not guilty pleaded, the jury find for the plain. 
tiff guoad the lands demiſed by Robinſon et us” et quoad 
tenementa pred”, which Egerton et ux demiſed, they find for 
the defendants. And the judgment is entered, that the 
plaintiff ſhall recover his term in the tenements demiſed by 
Robinſon et u; et quoad catera præmiſſa fit in miſericordia 
pro falſe clamore verſus defendentem pro pred” tenementis, 
which Egerton et ur demiſed ; et pred” defendens fit guietus 
at eat inde fine die, Cc. 2 u e 
Strange pro quer in errore objected, that for want of pur- 
ſuing the common form in lay ing the ſecond demiſe to be 
aliarum tenementorum, the judgments here given are contra- 
dictory to each other: the defendant is put without day as to 
the ſame premiſes for which the plaintiff recover s. 
Et per Curiam. This is certainly far from being a cor- 
rect entry, but we will not reverſe it, if it be poſſible to 
ſupport it: we will conſtrue tenementa pred? gue Egerton 


et ur demiſed, to mean the term in the premiſes, and then 
it will be well enough. The judgment was affirmed “. 


4 Dunn ver Vacher et ur. 


EB T upon a bond entered into by the defendant's 

wife dum ſola, conditioned that ſne would within ten 

days after the plaintiff's return from his voyage marry him 

if requeſted. And Strange moved, and had leave to plead 
non ęſi fattum, and that the plaintiff did never requeſt her, 


Willing verſ. Goad, 


GERJEAN T Birch moved to diſcharge the defendant 
out of the cuſtody of the marſhal, the plaintiff in the 
action having ſent an order for his diſcharge. © Upon a rule 
to ſhew cauſe, the marſhal inſiſted, that the defendant had 
broke the priſon, and let out himſelf and another priſoner, 
who was in execution for 500. and that though the plain- 
tiff 's diſeharge came whilſt he was out of priſon, yet he 
had ſince retaken him for his fees, and had charged him in 


— — 
—¼e‚ lt... 


„ 
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* Vide poſt P · 1181. * 
| cuſtody 
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cuſtody with a declaration for the eſcape of the other. But 
there being no caſe to warrant the gaoler's retaking for fees, 
and the plaintiff in the action being ſatisfied, the court held 
the retaking to be illegal, and conſequently the delivery of the 
declaration to him was void, and the marſhal ought to diſ- 
change im ov e en 
EKing verſ. Morris. 
CTION againſt the high-bailiff of Weſtminſter for a Variance. 
. falſe” return. And the declaration ſet forth, that the 
plaintiff, recovered a judgment againſt Alexander Urqhuart, 
on Which he ſued a feri facras, and a warrant was made to 
the high bailiff to my ſo much, which the plaintiff recovered 
againſt the faid A. U. | * , 

Upon the evidence, the warrant was to levy of the goods 
and chattels of A. U. ſo much, quas the plaintiff” recuperavit 
verſus — (omitting the name); and the queſtion re- 
ſerved on the trial was, Whether this was a variance? And 
the court on debate held it none, the fer? facias being right; 
and they faid they would take that and the warrant as the 
lame proceeding. So the plaintiff had judgment. | 


Dominus Rex verſ. Hudſon. 
At Gaildhall, coram Raymond Chief Fuſtice. 


N an information for ſtopping up a common foot-way, Where the or- 
the proſecutor proved, x why had been a common paſ- N unte 

ſage under the defendant's houſe, as far back as any witneſſes for, the pre- 

could remember. But the defendant producing a leaſe made cg is de- 

for fifty-ſix. years of this way, to the intent it might be a Te 

paſſage during the term, and the term expiring in 1728 ; the 

chief juſtice, held the | defendant not guilty : and as”to the 

leaving it open ſince, he ſaid that would not be long enough 

to amount to a gift of it to the public, 


--> Lowfield verſs Bancroft et a, Ibid. [ 90 
N an action for a malicious proſecution, the jury would en N 


have, found 80o/. damages againſt one defendant, and ſeparately a- 
1007, againſt each of the others. But the chief juſtice ſay- 2 2 
ing it could not be done, the jury gave a general verdict for“ endung. 

1100. * | 1 


— — * 1 ä 8 


— — 
— 


* Vide ante 79. poſt 1140, 


Within what 
time a gold- | 
ſmith's note 
muſt be de- 
manded, 


Intereſt when 
to be allowed, 


One found 


guilty of man- 


aughter by co- 
roner's inqueſt 


is bailable. 
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Hoar ver/. Dacoſta. Ibid. 


OODWAR D's note was paid to the plaintift at 
twelve on the Friday, who put it into the bank at 
one, and the next morning at ten, the runner of the bank 
carried it to the ſhop with other notes to the value of 26001. 
and left them (as uſual) to call again for the money: he 
called at eleven, and they faid, their ſervant was gone to the 
bank. He called again at two, and they faid, they were 
going to ſhut up, and refuſed to pay; but paid ſmall notes 
for two hours, and then ſtopt. And the next morning notice 
was given to the defendant, who had paid the note to the 
plaintiff” And now in an action for the money, the queſtion 
was, Whether this was payment to the plaintiff ? It was in- 
ſiſted for the defendant, that he ſhould not ſuffer by the 
plaintiff *'s paying it into the bank, who ſent it with other 
notes ; Whereas if the note had been tendered by itſelf, it 
would have been paid. E contra it was inſiſted, that if there 
had been no demand, there would have been no laches, 
being within a day after the receipt, that the goldſmith ſtopt 
payment. The chief juſtice ſaid there was no ſtanding rule, 
but left it to the jury, who found for the plaintiff to the 
value of the note. lieren ts. i 


Harris very. Benſon. Ibid. 


N an action againſt the drawer of an inland bill after an 
acceptance, the chief juſtice ruled, that for want of a 
proteſt according to 9'& 10 V 3. c. 17. the drawer could 
not be charged with intereſt. Then the plaintiff would have 
had it 2s for money lent, and that appeared to be the con- 
ſideration of the bill; but the chief juſtice ſaid, it had never 
been allowed barely for money lent, without a note; ſo the 
plaintiff had no intereſt allowed him. Strange pro def”. 


Dominus Rex verſ. Clendon. 


XN information was laid for an aſſault in Middleſex, 


and the court refuſed to amend it by laying it in 
London. | END | Sa 3451 8 2 


Dominus Rex verſ. Dalton. 


HE defendant had the misfortune to kill his ſchool- 
fellow at Eton. And being brought up by habeas 
corpus to the chief juſtice's houſe ; it was returned, that he 
was committed by the coroner for manſlaughter. It was 
therefore prayed he might be bailed. But the chief ues 

ſaid, 


eee 
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faid, that was no reaſon, for if the depoſitions made it mur- 


der, he would not bail: e contra, if they amounted only to 


manſlaughter, he would bail, though the eoroner's inqueſt 
had found it murder. And he faid the diſtinction was be- 
tween the coroner's inqueſt, where the court can look into 
the depoſitions ; and an indictment, where the evidence is 
ſecret, That lord Mohun's caſe, in Salk; 104. was in point 
(though that was at Holt's chamber, and not in court as 
the book reports it) and that the lords bailed him after an 
indictment for murder was found, He ſaid that himſelf re- 
fuſed to bail Mr, Clifton, becauſe he thought the depoſitions 
made it murder, though the inqueſt was manſlaughter only. 

The bail, were four in 40001. The chief juſtice ſaid, it had 
been uſual to take them in a ſum, or body for body; and 
that where they are taken corpus pro corpore, it was a miſtake 
to imagine the bail ,were to be hanged if the principal ran 
away; but that the method is to amerce them *, . 


' Harriſon verſ. Weldon. 

WI LTE R WELDON died inteſtate, leaving Anne 
his wife and Amphillis his fiſter : the ſiſter upon the 
common oath, that ſhe believed he died inteſtate without 
wite or children, obtained adminiſtration, And in a ſuit to 
repeal it as obtained by ſurprize, it appeared to be the courſe 
of the court, never to grant it to the next of kin, until the 

wife is Cited. | | | | 
The ſiſter moved for a prohibition, and inſiſted that the 
ordinary had executed his authority, and cited 1 Sid. 179. 
370. 1 Leu. 186. | | | 
But the court held, that the ordinary could not be ſaid to 
have executed the authority, having never had an opportu- 
nity to make the election which the ſtatute” 21 H. 8. c. 5. 


gives him: that it was incident to every court to rectify miſ- 
takes they were led into by the miſrepreſentation of the par- 


The Spiritual. 
court may res 
voke an admis 
niſtration if 
granted on 
wrong ſugg:(- 
tion, 


\ 


L912 J 


ties: that if there was no ſurprize (of which the court below g Co. 28. b. 
was judge) there ought to be a prohibition, becauſe then SK. 36. 


the adminiſtration will have been duly and regularly granted: 


2 Lev. g05, 


3 Keb. 123. 


but here was a plain ſurprize, and therefore they denied a 131. 


prohibition. | 
Bentley verſ. Epiſc' Elienſ”, 


N prohibition the plaintiff declared, that king Henry 8. 
Igth December, 13th year of his reign, founded Trinity 
College in Cambridge, and that his ſucceſſor queen Eliza- 


| ET . 
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* Vide poſt 1242. : 


vor II. 5 2 beth 


Offences againſt 
the private ſta- 

tutes of a college 
are not pardon- 
ed by the act of 


grace, 
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beth made a body of ſtatutes, the fortieth whereof is intitled, 
% De magi/tri ſi res exigat amotions; and ſpeaking of the 
biſhop of Ely, there are the words corri gat, puniat, expel- 
lat :** that he was cited to appear re the biſhop as 
ſpecial viſitor appointed by the ſaid fortieth ſtatute of Eliza- 
beth, to anſwer to ſixty- four articles, which are inſiſted upon 
as violations of the ſtatutes, ſome of which are long before 
the laſt act of grace, and others of them are for ſetting the 
college ſeal in conjunction with the fellows. The bifhop for 
a conſultation ſets out a former ſtatute of Edward 6. in theſe 
words: viſitator e Elienſis ft,” and avers that he 
is viſitor general, and as ſuch has a right to proceed upon 
the articles. The doctor put in an immaterial replication, to 
which there was a demurrer, And. after ſeveral arguments 
theſe points were ruled. | | | 


: Firſt,” That though ſeveral of the facts charged appear to 
be before the act of grace; yet they are not pardoned by 
that ſtatute, but are ſtill inquirable by the viſitor. There are 
two ſorts of corporations, firſt, thoſe that are for public go- 
vernment; and, ſecondly, thoſe that are for private charities. 
The firſt of theſe are governed by the common law, but the 
ſecond is the creature of the founder, and governed by his 
private laws. Not that the particular perſons are exempted 

from the common law, but the body in general is: and as 
theſe are private laws, they are in the nature of truſts, and 
the breach of them is no crime cognizable by the common 
law. The king's power of pardoning ariſes from his having 
the executive power in him; and though in this caſe the king | 
is founder, yet the breach of his private ſtatutes. are not 
=. ., - crimes againſt the crown. The crimes pardoned are ſuch as 
1913 ]. are againſt the public laws and ſtatutes of the realm, whercas 
theſe are in the nature of domeſtic rules for the better order- 
ing of a private family. | 
The vilitor may 


Ep vor may Secondly, That though. ſeveral of the crimes imputed to 
For an act dong him for violations of the ſtatutes of the college appear to be 
by him joimly done by him in conjunction with others, yet that is no reaſon 
with othets. to exclude the inquiry of the viſitor. Suppoſe the whole 
body ſhould join in ſetting the ſeal to a deed to encourage a 

murder, would they not be ſeverally puniſhable in their na- 
tural capacity? If he was not concurring in the act, and it is 
only as to him a virtual conſent as included in the body ; 
that will be proper matter of excuſe. If a power is lodged 
in two or three juſtices, and they abuſe it, are they not ſeve- 
rally puniſhable for it? Their being corporate acts therefore is 
* no ground for a prohibition. — 


1 . Thirdiy, 


6 


Thirdly, That by the ſtatute of Edward 6. the biſhop of The appoint- 


Ely and his ſucceſſors are appointed general viſitors, it being radar x 
. Elienfis, without any chriſtian name, according to the his chriſtian | 
caſe 15 H. 7. 1. ö. powers in acts of parliament given to pame to be vi- 
biſhops or juſtices will veſt in their ſucceſſors, without the his rr" xp the 
words for the time being, - 23% bs ] | 8 

Fourthly, That though the three former determinations The viſitor in 
are in favour of the ſuit below, yet the prohibition ought to r 
ſtand ; becauſe the biſhop has not cited the doctor upon the chority. 

foot of his general vifitatorial power, but as a ſpecial viſitor 
appointed by the fortieth ſtatute of Elizabeth, which the 
court ſaid he was not. For being before appointed general 
viſitor, there remained no farther power in the crown with 
regard to enlarging the viſitatorlal power. They ſaid it was 
a queſtion: they would not determine, Whether when the 
crown has given ſtatutes and appointed a vifitor, the ſucceſ- 
for can any way alter or annul the former ſtatutes : the prac- 
tice indeed has been otherwiſe ; but it had never been deter- 
mined to be good. For this laſt reaſon they were all of opi- 
nion, that the prohibition ought to ſtand. 3 
VN. B. Upon a writ of error in parliament this judgment 

was reverſed, and the lords went into the conſidera- 


tion of the ſeveral articles, and as to ſome granted a 
Prohibition, and as to others a conſultation, | des DEAR”, 
7 19 
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5 Z 2 | Michaelmas 


No rule to de · 
fend quoad a 
right to per- 
form divine 
{crvice, 


| practice, on 
aſſigning bail- 
bon 


[ 915 ] 


Fraftice. 


Carles Talbot, n er te ney 10. 
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| Michaclmas Term 
Geomii 2 Regis. iB. R. 


Robert Lord Doha Lord Chief hte, 85 
Sir Francis Page, Knt, 2 1 
Sir Edmund Probyn, Kit, x J Juſtices. | 
William Lee, Eſq. A Asen 45 
Sir Philip Lorle, Kut. Ach Genet. I 


1 £35 3: v6 , 
/ i; 


een eee 
Martin 1 Davis. N 
115 1 Wa the court _ to let the parſed of Hamp- 


ad chapel defend onl y for a right to enter and perform 


divine ſervice, notwithſtanding the caſe in Salk, 'A Pay enn 
it had been often denied ſince, 


Bullock of, Lincoln, © 


"PHE ter was retumable on the Wedneſday ; and 


upon debate it was held, that the bail bond could nat 
be aſſigned until after Molly, for the four days are' to be 
one incluſive and the other excluſive; and where the fourth 


day is Sunday, the party has all the next day to ag in . | 


Strange pro quer” * I | 
Dominus Rex ver Heber. == 


HE court would not hear a motion Tom 2 juſtice for 


convicting without ſummons, until * conviction way 
removed before them. Stange pro rege. 


—_— * 
ä ——_ YT" 
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* 


1 Vide this caſe more fully reported in Barnardiſton's res v. 3. 344 
77+ 101. 


Hoare 
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Hoare verſ. Mingay un', &c. | | 
P Eaſter Term laſt the plaintiff brought his action in C. B. Prafiice, 4 
L againſt the defendant. on a recognizance of bail, but the de- = | 
fendant appearing to be an attorney of B. R. the plaintiff was 
forced to deſiſt: ot 20th October laſt the defendant ſurren- — 9 
dered the principal; and the firſt day of this term a bill was filed. | | F 
And upon the defendant's motion to ſlay the proceedings, as | we 
having rendered the pr incipal before action brought; the queſ- £4 
tion was, Whether the proceedings in C. B. were to be re.. 1 
garded ? for if they were, the render would be too late. And | A 1 
the court held the render to be good, it being before the re- . 
turn of the proceſs in this ſuit; and it was the fault of the | | 
plaintiff not to begin right at firſt, | Strange pro quer. 
Dominus Rex ve,. Wright. 

1 PO N a habeas corpus to him, to bring up a perſon un- Proftice on ha« 
| der his care for lumacy, he made no return, 'and:Ketel. Þcas corpus, * 
by on an affidavit that the writ was delivered to him, moved | 
for an attachment. The clerks of the Crown-office certified, 
there ought firſt to be a rule to return the writ. Sed per Cu- 
rium. In caſes where the liberty of the ſubject is concerned, 
there ought to be no ſuch indulgence, but all the expedition 
poſſible ; and they granted an attachment 21, Fc. where - 
upon the doctor came in and returned, that before the deli- 
very of the writ he had delivered the woman to her huſband, 
and that he does not know where ſhe is, nor can produce her 
And the court held it a ſufficient anſwer. is 


Aſtley verſe Reynolds. 


T* an action for money had and received to the plaintiff 's where money 
uſe, the caſe reſerved for the conſideration of the court was, is extorted by 
that above three years ago, the plaintiff pawned plate to the c_ - wan 
defendant for 20/. and at the three years end came to'redeem lic for it, © © 
it, and the defendant inſiſted to have 10. for the intereſt of 
it, and the plaintiff. tendered him 4/. knowing 41. to be more "EN 
than legal intereſt, ' That the. defendant. refuling to take 
it, they parted ; and at ſome months diſtance the plaintiff [ 916 } 
came and made a ſecond. tender of the 4/. but the defendant | 
ſtill inſiſting upon 101. the plaintiff paid it, and had his goods: | 
nd nop brings this action for the ſurplus beyond legal in- 
tereſt. g 85 | 

For the plaintiff it was inſiſted by Reeve, Filmer, and 
Draper, that the action lay, the plaintiff not being particeps - 
criminis, and having paid the money, not upon the foot af 
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action of trover would not do his buſineſs: where the = 
.. valenti non fit injuria is applied, it muſt be where the pa 
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an uſurious contract, but by compulſion. They agreed the 
caſe in Salk. 28. tliat if he had been the party to the fraud, 
he could not maintain the action: but "gp bed th = ſaid the mo- 
ney was extorted ; and extorſion and uſury differ in this, that 
one 18 given freely, and the other involuntarily, and a man 
"ſhall avoid a deed by dureſs of his goods as well as of his per- 
Jon. 1 Roll. Abr. 687. And it is 6bſervable, that all the 
«Jaws againſt uſury are for the puniſhment of the lendor, and 
not of the borrower; ; and that it is not pretended that — 
Was any ement about the intereſt at the time of the loan, 
And a cafe was cited of Wilkinſon v. Kitchin, Trin. 8 . 4 
ere money was given to à N ewgate ſalicitor, to lay out i 
bribes'; and it was held by Holt chief juſtice, that it miglit 
Þe recovered back from him in an indebitatus aſſumpſit, tho? it 
appeared he had diſpoſed of it according to his directions. 


E contra it was argued 77 Marſh and Fazakerley, that there 
was no colour to ſay the plaintiff paid it either by miſtake or 


fc, orre, it being ſtated that he knew the 41. be tendered was 
beyond the legal intereſt ; and he did it with his eyes open, 


Having another [remedy for his gaods by traver after tender 
of the Jegal intereſt ; bn it _ n uu rule volenti non ft 
_—_ 


Et per Orig The phy of payiihert by miſtake or do. 
keit, are not to be diſputed; but this'caſe is neither, for the 
plaintiff knew What He did, and in that lies the ſtrenꝑth of 
the objection : but we do not think the tender of the 45 will 
hurt him, for a man may tender too much, though a tender 
of too little is bad; and where a man does not know exactly 
what is due, he muſt at his peril take care to tender enough. 
We think alſo, that this is a payment by compulſion; the plain- 
tiff muſt have ſuch an immediate want of his goods, that an 


had his freedom of e de his will, which this man had 


| not; we muſt take it he paid the * relying on Up legal 


remedy to get it back again. 


The plaintiff had judgment; and the defendant Aying nend+ 
ing the ee e was order od wy entered aun 

Are ür. 12 4 
In this caſe was cited Sumner v. ee Hil. I 68. 
ein it was faid to be held, that a bond could 284 be 
fg. 4 by dureſs of goods, n to the caſe cited out of 
or, | 
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Domes Rex wer. Barnes. 


1 Mm 15 defendant being brought up on a habeas corpus, ap- S 
appeared to be committed by the vice- chancellor of Ox- till gives ſecu- 
ford, for carrying goods. between xford and London without oa fo” 2 
a l licence, ths to remain until he gives ſecurity to utes, ill. 
no- more, and tc obſerve the ſtatutes of the univerſity 
for ife. Et per Curiam. It is an Yea commitment, and he 


muſt be e 


$A © 


787 1 


. 


= 2g Marſhal her Cops,” 


H E met to raffign errors was ſet aſide, becauſe given be- Praflice 
no Ro 70 7 on the wt factas guare executio non. 


Ang werſ. Avery. 


U ON; my motion it was held, that there is no certain Praftice 
qumber o days neceſſary to be between the tete and 
return of a ſpecial latitat, and that even one day is ſufficient, 

if it ean be Keel | 


E * 


Woolaen 205. Walker. 


N i «a £0 


nal; non e durante _ lite . ID _ 

1 Johanne Betteſworth L. L., D. curia prerogative Wil- 
lielmi Arc bigpiſcopi Cantuarienſis comimiſſario in guodam ne- 
oe 2 per teſtes teſtamenti et ultimæ voluntatis in 

fragt pred” »Franciſce Clarke quod coram prefato J. B. in 

icio inter pred J. M. executorem in eodem teftamento no- | 

3 poll ol bujuſmod; negotium promoventem ex una parte ' 
4 Margarettam Periam uxorem Edwardi Periam Janam 
Ramſey et Jemimam Lodington ſorares naturales et legitimas , 
ite Franciſce et Rogerum Iſraclem et Elizabetham Rant [ 918 ] 
nepates et neptem ex ſorore ditte Franciſce partes contra quas | 
idem negotium promovetur ex altera parte, de placito tranſgreſ= 
ſenis ſuper caſum, &c. and concludes with an averment, that 
the ſuit is {till depending. 


After judgment for the plaintiff in C. B. it came up by er- 
ror to B. R. and was there argued three times, whether ſuch 
an adminiſtration could be granted ; and if it-could, whether . 
the adminiſtrator could maintain an action, 


* | They 


9 Mienaxt MAs. TEAM 5 Guo. 2. 


They who argued againſt the en, inſiſted, that it 
was not warranted by the 31 K. 3. and: that though it had 


l ; prevailed 1 in the caſe of a conteſt for adminiſtration ew 


+01 24 7 fy: there i 18 nos vill; yet 1 in the cafe df # w fl it had 

Allowed becauſe a will is a total deprivation” of their N 
diction to grant adminiſtration. And there are but tWo ways 
of dying inteſtate; 1. Where no will is made. 2. Where 
the executors tefule; neither of which, a $s;to be the pre. 
ſent caſe. And Carth. 1 53. was cited. Me. 636. 

B contra . was r chat though this is not within the 

Words of 34 yet many. - adminiſtrations are now granted, 

- which . rom neceſſity, as in the caſes of minority, 


a 7 % 7 or abſence of the executor,” in which caſe it is not to be dit. 


puted, but that there is a wWill, which is doubtful in the pre. 
. ſent caſe. Otu. 35. 5 Ce. 29. Hob. 251. 1 Noll. Abr. 
888. 2 Brownl. 83. 'Lutw! 342. 4 Mod. 1. Tat. 42. 
Gif, Cod. 574. And as'to the caſe” in Carthew, it was 


nder adjudged, | 1 n 


3 , 761 


1 per Curiam. We can ſee no S re in the, caſes of | 


. abſence or minority, but what makes in favour-of the pre- 


could call in the effects, pending the diſpute, which often 

laſts many years. We cannot ſay this adminiſtration is void, 

A becauſe it is not determined yet, whether there i is a will of 
not. The Judgment of C. B. was affirmed. 


| | Dominus Rex war. Baxter. W Hoa 
ee TP ON motion for an information the . refaſed to 


To 1 N an 6 ach by the plaintiff as aſſignee of the effects of A 
— 2 non bankrupt, he declared that the defendant was indebted to 
dated to the . bankrupt, and being ſo indebted promiſed the plaintiff to 
Wt pled. he” pay. The defendant pleaded that the cauſe of action did not 


accrue to the bankrupt within ſix years. And on demurrer 
laid in the declaration, and it precludes the plaintiff from 


28. e dan. me. elt Ab 
54:53 CL Aw. 09 21 1800 . 


4 S * \\ 


ſent adminiſtration: it would be very inconvenient if no body 


Bax Ts. a. grant it, becauſe it appeared that the facts were com- 
mitted _ the high ſeas, and an information is local. 
Fr 799. Falk. 174. Kelyng 7g. Hil. 3 2 
ex ooper, r ern geg, n pe ew. 
; | foundland. 914 "On 1 
[919] DI + Skinner ver / Rebow. N 


it was held ill, becauſe the plea does not anſwer to the promiſe 


proving any promiſe to himſelf. 6 Med. 1 31 09e. n 
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N | 5 ey Te- i 
CONVICTION on the candle act was quaſhed, be- 70 ee 
Nauſe the evidence was not ſet out, it being only alledged mat be tet. 


mult be ſet out. 


Wr in the year 1720, upon a pawn of 2000“. ſtock ? Pledge the bor- 
An 


his remedy againſt the perſon ; and that to diſcharge the per- a Fa. 
to the pledge only. And the jury found for the defendant, ab 


if) icli | | 
Benſon-verſ. Olive. [ 920 } 
In Scaccario, coram Reynolds C. B. | 

UN trial of an ĩſſue directed by the court of Ex- Cannot read 
chequer the depoſition of a witneſs examined in 1672, depoſition of x 

was offered to be read, without any evidence of his being 24 fly ven 

dead, relying on the preſumption from length of time, which before, without 

would intitle the reading a deed of that date. The chief ba- 3 of 

ron refuſed to let it be read, faying a deed had ſome authenti- '* 

city from the ſolemnity of hand and ſeal : he faid if proper 

ſearches or enquiry had been made, and no account could be 

given of him; he would have admitted it at ſuch a diſtance of 


Fa Dominus Rex verſ. Lone. 


H E indictment ſet forth, that at a wardmote held ac- Indittment lies 
cording to the cuſtom of the city of London for the for not taking 


ward of Langborn, the defendant being an inhabitant, and de 2c ot 
paying ſcot and lot, was choſen conſtable, but had refuſed to 
execute the office. After verdict pro rege it was moved in 
areſt of judgment, that this was not an offence indictable, 
but the proper remedy was for the ſteward to fine him, aud 
Regina v. Daſey, Hil. 10 Ann. Salk. 175. were cited. 

Vor. II. 6 A 


conſtable. 


E contra 
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E E contra it was inſiſted, that they might proceed either way, 
3 Keb. 197. 230. Cre. Car. 557. 1 Sid. 272. Cumb. 416, 
+533 Rhinner 669. and Paſ. 8. Ann. Regina v. Jennings; which 
| was an indictment for not taking the office of high conſtable, 
Nen > Mod. 96. 1 Ven. 344. Trem. Ent, 221. Et per Curiam. 
here is no expreſs determination that it is ill, for Daſey's 
caſe had many other faults : this is an office concerning the 
public juſtice ; and if the party is abſent he cannot be fined ; 
and it will be inconvenient to ſtay till the next court for a pre- 
ſentment of his refuſal. ' And Lee J. faid; he had ſeen a ma- 
| nuſcript report of the caſe cited from Salk. 175. wherein 
Holt C. J. ſays, the party may be indicted. Judicium pro 
1 rege. Strange pro def. I dnn 9e SG 
[921 ] Dominus Rex verſe Philips et aÞ,  _ 
Cannot join ſe. QI X perſons were indicted in one indiftment for perju 
— N 1 of them pleading were convicted. It 5 
perjury, moved in arceſt of Juc ment, that crimes (eſpecially perjury) 
Ne” were in their nature ſeveral, and two cannot be indicted to- 
gether, And Palm. 535 6 Mad. 210, 2 Roll. Ar. 81. 


T qQ7! 


Teeping a diſorderly houſe," and Reginzy, Dixon 2 us". Sti. 
r Cro. El. 230. n ion was 


compared to barretry, and held not to lie. The judgment 
„ © 1, Was arreſted. Strange pro deff. 
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Nobert Lord Raymond, Lord Chief Juſtice. 

Sir Francis Page, Knt. * | 

Sir Edmund Probyn, Knt, FX Juſtices. | 
Jr 
Sir Philip Jurte, Knt. Attorney-General, 

Gbarles Talbot, Eſq. Solicitor-General. 
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y. 0 Be ax Wo ric ha? > 9 
Mu,artin verſ. Moor. 


H E latitat was within an acetiam for gol. and the de- at 
"4. claration was ad damnum 1 50/. and the verdict for 1041. very is for 
und there being variety of opinions in the books, whether more than the 
the bail ſhould be liable-p#o tanto, or totally diſcharged ; and mg mo 
the queſtion having been many terms depending in this cauſe, pro tanto. 
it came now to be finally ſettled. And the authorities con- Selk. | yp 
tradicting one another, the court took it up upon the reaſon of l Keb. 26 * 
the thing ; and reſolved, that as on the one hand there was no 1 Lill. Pract. 
colour to ſubject the bail to more than they were bound in, Reg St 
let the plaintiff's demand be ever ſo much more; ſo on tie 8 
other hand there was no reaſon the plaintiff ſhould ſuffer by 
his moderation in taking bail, but the recoghizance ſhould be 
conſidered as an agreement to pay 801. or deliver up the de- 
fendant. And therefore they made a rule, that the goods of 
the bail taken in execution ſhould be re- delivered, on the bail's 
paying the 80. and the coſts, or elſe the goods to be. ſold and 
the ſurplus returned. Strange pro guer. 


| 1 Dilley ver /. Polhill. oF £ [923 ] 


JN debt the plaintiff declared, that 7th March 3 Ces. 2. the 10 gebt on an 
defendant by bond ſubmitted himſelf to the award of award a mutual 
James Pope, an arbitrator indifferently named and elected — r 
SME 6 A3 we , 
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well on the part of the plalrhiff as of the defendant, ſo as 
the award be made in writing under hand and ſeal before 
20th April. That 18th April, Pope by wrinng under hand 
and ſeal, reciting that an action had been brought by the 
5 plaintiff againſt the deſendant for words, therefore to end the 
15 diſpute, he awarded, that the defendant ſhould on ayth of 
( Arxpril, between tuo arid! ve in the afternoom, at the. Cock 
and Lion in Dartford, pay the plaintiff; ten guineas for his 
damages, and 671. 196. lor eoſts that the plaintiff ſhould: pay 
the defendant. xs, aſter which both ſhould give mutual releaſes. 

= | SY Duc no 3d9h gi bas + 
Tue defendant demurred, and Strange re 4% argued, 
that the plaintiff had not in his declaration ewn what was 
neceſfary to maintain his action, for he lias not ſhewn that 
it is contrary, 


there was any ſubmiffion on his part: and 
1. To the nature of an award, and 2. To the precedents. 


„*I. An award is the determination of a third perſon between 
28 Pra others, 'who ſubmit to Ae Thale ſubmiſſions 
177 upon both, 40 cquiele in his de 
8.5. Acbin. ciſion.. It is therefore contrary to the nature of an award, | 
„ a ould determine any ching with regard to 
done who does not ſubmit to his judgment; and in 1 Roll. 

Rep. 194. it is reſolyed in Kane that mutual promiſes 

ſhall bind, without any other conſideration. © 


2. The precedents are all contrary, and a ſtrong evidence 
what the law is. 2 Saund. 61. 127. 337. 1 Saind. zz. 
e. 359. 642. Raft. 153. B. Co. Ent. 159. 4. Old. Ent. 
41. 4. 64. a. | Tho, Ent. 107. 126. Afpton's Pretedents 188. 
200. Litt. Rep. 312. 1 Leon. 72. 1 Roll. Rep. 5. Brownl. 
181. Regift. 111. . | 


rns, 


Hawkins ſerjeant contra agreed, that a mutual ſubmiſſion 
| was neceſſary to be ſhewn ; but inſiſted that it is ſufficiently 
- - averred,. it, being laid that the arbitrator was elected for both, 

| and that in declarations it is enough for the plaintiff; to ſhew 
what makes for him, according to 1 Sid. 161. Litt. Rep. 312. 


Strange replied, and obſerved that the averment is not that 
the arbitrator was nominated, by, but on the behalf of the de- 
fendant, which might be done by a friend to whoſe nomina- 

tion the defendant might not ſubmit, And as to the. caſe in 
[924] 1 Sid. it is only faid by the counſel, and agreed by Twiſden, 
ttthat if the plaintiff brings debt for money generally, without 
ſhewing the award to be of both parts, it is well enough; 
but not a word ſaid about the ſubmiſſion. And as to Lite 
233212. that is only that the plaintiff need ſet out no more of the 
award than makes for him; but in that caſe it is 9 
e 3.5 gonlibtzad 1 been Kut zip 3:18: % bat 
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both ſubmitted. And for wan of it here it doth not appear 
that the defendant bas any remedy for the 15. or eee 
to him. 

Er yer Curiam There is a great deal of difference aber 
the action is brought upon the bond of ſubmiſſion, and where 
it is upon the award; in the firſt caſe, the defendant by crav- 
ingwyerthews that there were mutual ſubmiſſions, the condi- 

non always ſu reciting it: but in the other caſe it muſt be 
— — before you can properly introduce your award : on 
the bohalfy does not import him to be named iy the defen- 
dant ; and in debt on the bond, nul agard fait admits a ſub- 
miſſion : we think therefore, that AS 1 mutual ſubmiſſion is 

necelfary to 97 ſhewn,, there is nothing tantamount on this 
Mee The plainti diſcontinued, on damen of Ih 


Beese ng da Ccktifos . Muhoz. 


99 


TH ob uad Met" Eye heb origi" ith the Addon 


addition of nuper de London merchant - The defendant 

po, that for four Fears before lie was commorant at 

by ing in Middleſex, atid traverſed that at the time of 
the writ wel nuper tunc vel unguam poſtea he was of London; 


and made affidavit that the contents of his plea was true, and 


Theloals Digeſt, lib, 6. Was cited in maintenance of W. 1 


But upon motion che plea was ſet. aſide, for by x Hen. 5. 
t. 5. the plaintiff has his election to name him of the place he 
was lately commorant in, the words being de villes et counties 
en ili fueront ou ſant; and ſo is 19 Nr. 5 1. Bro, Brief 
174. Strange pro quer. 


later Paroch' St. . Mar argaret 8 Weſtminſter and” 
Out St. Martin's Ludgate. 


75 


TP 0 N a [ſpecial order of ſeſſions it was ſtated, nur a Poor, 


Fleet priſoner took a houſe of 71 per ann. within the 
as and lived in it eight N and paid all taxes; ay it 
Was ory he ined a ſettlement. * 


213 1 


mT er Pendrell vet. Pendrell. 14 925 ] 
TON an iſſue out of Chancery 23 whether 155 Though the - 
plaintiff was the heir at law 17 one Thomas Pendrell, huſband is in 


it was agreed, that the plaintiff's father and mother were 


England, yet if 
no acceſs can be 


married, and cohabited for fome months ; that they parted, proved the iſſue 


gare baſlards, 


— — — — —— 3 Will. Rep. 


F Sce this caſe more fully tated in Zarnardiſton's Rep. V. 1. Þ, 76. he 
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the ſtaying in London, and he going into Staffordſhire ; that 
at the a of three years the plaintiff was born. And there 
being ſome doubt upon the evidence, whether the huſband 
had not been in London within; the laſt year, it was ſent to 
be tried. And the plaintiff reſted at firſt — preſump- 
tion of law in favour of legiti Which was —— 
by ſtrong evidence of na acceſs. d:it was agreed 

and council, on the trial at Guildhall beſore lord chi 5aſtice 
Raymond, that the old doctrine of being within the four 
Go was not to take glace 3 hut the jury were at liberty to 
conſider of the point of acceſs, which they did; and fourd 
againſt the plaintiff, . | | 169 4% "16 Nt Bf „ AWwWo1 21d 1 


The chief juſtice allowed the defendunt to pro{ets 25. 
ther to be a woman of ill fame! 84H. 1201 Cro? Far. 541. 
But he would not allow the mother's declarations to be given 
in evidence, till ſhe had been called, and denied them 788 


 ., the croſs examination *; eee Lee 


The Biſhop of London warſe. The, Mercers Company, 


3 RROR of a judgmſerit in . N. in. a guare impedit 

pariſhes after brought by the tnerters company and Fomund Lewen, 

the fire of Lon- clerk; for the ' preſetitation te the pariſh church of St. Mil 

_ dred Poultry,” and St. Mary Colechuceh in ine 1 of 
London. 995 7 1 18 1 IN. TT. 7 4; 83 * 213 01 


The 8 ſet forth, that both: 9797 burnt 
down, by the fire of London, and by. che act for rebuilding 
the city it is provided, chat the two pariſhes ſhould be united, 
and the patrons to preſent by turns, and that which had the 

greateſt endowment to preſent firſt; that St. Mildred Poultry 
had the greateſt; that tlie plaintiffs had the adyowſon of -the 
rectory impropriate of St, Mary Colechurch, and the crown 
the other, , whoſe, church was full of Richard Perinchiet, 
elerk. That after the union king Charles the Second pre- 
ſented Richard Perinchief, doctor in divinity, | 'who died, and 
the King preſented John Williams: Who was infiituted and 
industes, and ee promoted to the ſee of Chicheſter, 
8 whereby! it belonged to the king to preſent by his rerogative: 
Is and the crown thereupon preſented George Martin, "who 
l 2 926 . was inſtituted and inducted, and died. incumbent ; and king 
George the Firſt preſented Robert Breton, who \ Was, inſtituted 
and ue, and the church became void by his A 3 


unde it belongs to the dba re ut, the b 
and LOVE hinder them. | 9 e K N Ae ve kn 


a POO” TIO I" HOES 4 3 — 


A Vide poſt 940. TY and Lord d Raymond 395) 396. and how * Liter 
out ſhll be adv ed in ſuch # caſe," Scl. Cl, 92 196; 0d 4 Will 340 


Of the effect of 


- 
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The biſhop pleads, that he claims nothing but as or- 
dinary. N N nne Nine tg he ee re 
The incumbent pleads, that before the plaintiffs had any 
ming to do with the advowſon, and before the act for re- 
building the city, tile maſters and brothers of the hoſpital of 
Saint Thomas of Acon were ſeiſed in fee in right of their 
houſe of the rectory and church of Saint Mary Colechurch, 
which were annexed to the Hoſpital, and were held by them 
as parſons, without any preſentation or 'admifhon. That 
upon the diſſolution of the houſe it came to king Henry the 
Eighth in the ſame condition, who became ſeiſed thereof in 
right of his crown, and 21ſt of April, 33d of his reign, by 
letters patent under the great ſeal granted the ſaid rectory to 
the mercers company, to hold in capite by the twentieth part 
of a knight's fee, and a ſtipend for a chaplain, and that they 
ſhould hold in as ample a manner as the hoſpital did. That 
king Charles the Second was ſeiſed in right of his crown of 
the advowſon of St. Mildred Poultry, and preſented Richard 
Perinchief, who was inſtituted and inducted; and that the 


mercers company enjoyed St. Mary Colechurch to their ]. 


uſe, without any preſentation. That after the union Perin- 
chief reſigned, and Was thereupon preſented to both by the 
crown, and was inſtituted and inducted, and died incumbent; 
whereupon Williams was preſented, inſtituted, inducted, and 
promoted to the ſee of. Chicheſter ; and the crown preſented 
Martin, Who was inſtituted and inducted, and died incum- 
bent; and then Breton was preſented by the crown, and in- 
ſtituted and inducted, and reſigned; on which he ſays it be- 

ed to the crown to preſent, who before the writ preſented 
him; and*traverſes that at the time of the act for bu 
the mercers company were patrons of the rectory of St, Mary 


Colechurch, ' 


k N 1 Ii „ * Md dI Sd i ad = FRY: 
The plaintiffs" take judgment on the biſhop's plea, with a 
ceſſet executio” 0 Se. And as to the ineumbent's 
ea, they join iſſue upon the traverſe; which is found far 
the plaintiffs, who have thereupon judgment to recover their 
preſentation. And then goes out the writ to enquire of the 
value, plenarty, Se. And the inquiſition finds, 1. The 
church to be yacant; 2. Quod tempus ſemeſtre tranſivit; 
and, 3. That the yearly 75 is 1401. ultra repriſas ; and 
there is judgment for 70. for 207 of the annual value, 
and for” a writ to. the bichop. 'Whereupon a writ of crrog 
Was brought, and the general errors aſſigned, > 4 58 r tr 
Reeve pra quer in.,errore argued, that there appeared no 
title for the company to recover this preſentation. This dey 
pends in a great meaſurę on the a6 tor rebuilding the city, 
2 41 Wien 
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Which is 22 Car. 2. c. 11. Ff. 48. and provides, © That 


«<< theſe two churches ſhall be united, and that the ſeveral and 
<« reſpeQtive patrons of the churches ſo united ſhall and may 
<« preſent by turns to that church only which by the act is 
cc 8 to be rebuilt, the firſt preſentment to be made 
« by the patron of ſuch of the faid churches, the endow- 
de ments whereof are of the greateſt yearly value. In order 
therefore for the plaintiffs to intitle themſelves to preſent, it 
is neceſſary for them to ſhew themſelves to have been patrons 
of one of the united churches at the time of the union, 
which they have not done : on the -contrary it appears, that 
this was an appropriate church, in which there was a perpe- 
tual incumbency ; and the act only intending to preſerve the 
former rights of patronage, cannot be ſet up as creating a 
new one: in ſhort that this (though it may be hard) is a 
caſe not provided for by the at. 
By a grant of the advowſon of the rectory, the right of 
the 3 would not paſs, Hob. 304. 1 Roll. Abr. 45. 
What words therefore are there in the act, which give 
the company a. right of advowſon they could never pretend 
to before ? ot WE hoo BY I ods ethor wt 
If it is ſaid, that the yerdi& by finding them patrons has 


put this matter out of doubt. I anſwer that the verdict is of 


no uſe, being inconſiſtent with the caſe made upon record; 
and wherever the verdict is upon a point not materia}, the 
court is not bound to give judgment upon it: 2 Roll. Aby. 99. 
Carth. 370. Ante 873. ITE 140 


But ſuppoſing they had a right to preſent as patrons, yet 


| their judgment is ill. 1. Becauſe they have not alledged any - 


preſentation in their count, which they ought to do in guare 
impedit, which is a poſſeſſory action; and the preceden's 
always are, that the plaintiffs, or thoſe under whom they de- 
rive, have preſented. 3 Lev. 435. © Lev. Ent. 141. 2. It 
appears upon the declaration, that this is not the turn of the 
company. Before the union the church was full of Richard 
Perinchief, clerk ; and it not being ſhewn that the church 
was become vacant when the crown preſented Richard Pe- 
rinchief, doctor in divinity, or that the doctor fo. preſented 


Was inſtituted and inducted, it will not go for the turn of the 
crown ; and it is admitted the crown was to have the firſt turn. 


The firſt turn then which the crown had was upon the 


preſentation of Williams, after Perinchief died; and he being 


promoted to a biſhopric, the next turn'was not an alternate 
one, but in right of the prerogative, and the company had no 
turn till after the death of Martin. The crown then uſurped, 
and preſented Breton, and now on his reſignation it is the 
n 2 turn 


Hitany TIM 5 GRG. 2. 
turn of te etownz ind che oomp ——. ſhould: either have 
brought their t on chte prefentation” 
tin there isn Vvabanc vataney of th pre ent indambeney. 2 

| bo | wit ed le BY/th led it appears,” Pefin- 
e 1 Ret 


| v 0 Rn 7 after was inflituted and 
tour the variation in the addition 


ts 
to clerk” and J doctor in divinity excludes a preſumption 
E fame þ Jer TH Vet! the laſt was A full a 


Were Fo TAR. 7 


5 e 9 1 ob rve, that the allegation referred to 
po Me N $0. the traverſe, which whether it 


Aa not material; 3 And. n matter of ſub- 
Fogel 0 g. it will not be made g aa the plea. 
- G4 Ad» 8%, 20% 1330 


T* — roberg; argued, that upon the Abele record the 
plaintiffs appear to have a Tight to preſent. to this church; 


Ahat the, yerdict was upon a material point, and is not incon- 
e declaration ; and. that whether the i 


ate to hg cor eee ee or as rg dona - 
tie before the, act, yet now. upon the foot of "the a act this 
church is bs and the plaintiffs have a nght to per 
ſent o it. ant 4 


Jo, intitle PORE BA 8 the. 28, it 18 neceſſary to 


wer, hat they were patrons at the time of making the act, 
yhich veſts the right in dee patrons : #9. overthrow this, 
be th r 9 0 9950 0 ndants to A d that the 1 


eee 


Fred! jo 
17 A 18 e 1957 0 , were the doe 


patrons at the time of the A0. 

Every! impropriator or appropriator is 2 patron, for he is 

both atron and parſon, and ſo is 2 Roll. Abr. 334. The 
therefore cannot be ſaid to be inconſiſtent with the de- 


— V2, wherein we en, ne chemſelues to IF 
patrons... 44 e Fool ea a TY 
It muſt be agreed, his before the 28 the plaintiffs bad an 
intereſt in this church, and therefore the court will never give 
into; ſo harſft a conſtruction of the act, as totally to take 
away their richt: it appearing on the contrary to he calculated 
for preſerying the reſpective rights.: it is hard enough to take 


Fey es profits of the rectory, e a ſmall aden | 


to gie hem the preſentation... .-; - - .., 


Nou if they cannot preſent, their Ache is "gene, 0 the 
patron of the other chureh wilt preſent! upon every vacancy, 


and his preſermee wWill te intitled to the profits of this church, 
"Yor. II. 6 B either 


Breton, or have ſtaid 


929 


{ 939 3 
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either as curate under the plaintiffs who never a pres þ him, 
or as vicar, though no vicarage was ever creat 

If this be conſidered as a donative, it cannot be diſputed 
but that without the act it was in the power of the r 
to make it preſentative whenever they pleaſed. Litt. 
344. 4. F. N. B. 35. and when e n n 128 
it remains preſentative ever after. 2 

On the other hand, if this be Roy! ” a 1 
propriate to a religious houſe, yet by ſuch approp nation 
advowſon or right of . was not de 95 ed 958 Na 
ble of being revived. reſentation to the che or by 
the diſſolution of the alot Hibuſe. "Here a F 1 3-0 
tion, and the crown in Whom it veſted gririted' ix Out dgain to 
5 plaintiffs, who were lay perſons; 2 — —4. 'apprehend 

-were ſeiſed in fee of the Yor and church impropriate, 
— * the right of Fapplybigaht: © cure without inftitution' or 


induction, which is making it a donativenithen;/and- . 


the patrons: and as patrons of a donative nobody . 


they cannot preſent. The intent of the act . put 


churches on the fame foot, and not leave one to be preſenta. 
tive and the other o de filled wy IT" en 


create confuſion. l. 


But whatever ne right hs Nee, yet by Wee of the 
word reſent in the act, tłrat ĩs now hel by which 


this church- can be filled for” ee W terin well 


known in law, and. by force of that word only a dortative 
has been changed into a preſentatiye. Hill 3 Geb. f. Shirt b. 
Carr, the church of St. Michi was 4 donative in the dean 
and chapter of Dublin, ard: by a& of parhament was divided 
into three pariſhes; and by tlie Tame act it was appointed, 
that the right of patr. A and preſentation to the three 
churches ſhould be in — to the ſaid dean and 
chapter, in ſuch manner as the right of nomination or 
fentation to the old church was beſore, and no otherwiſe.” 
The patrons continued to nominate their clerk, and it was 
held they had no right, for that the ancient method of filling 
the old church was deftroyed, and a new one created by the 
act, viz. a right to — only. This was the opinion of 
22 s Bench in Ireland, affirmed e in the a 
rs. 


- But then it is objected, that a'quare e par 
action, and the plaintiffs have ſhewn no preſentation in them 
ſelves, or thoſe under whom they claim. To this, I anſwer, 
it appears impoſſible they ſhould do ſo in this particular caſe, 
becauſe the right of preſentation commences but with the act, 
and it . this is their firſt turn. In the guare impedit 

; brought 
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brought againſt Dr. Birch for the church of St. James's, 
the crown made title under the act which made that a new 
pariſh, and no preſentation was alledged before; and if the 
biſhop of London, or lord Jermyn, had after the death of 
Teniſon been put to bring their quare impedit, it would have 
been impoſſible for them to have alledged any preſentation, it 
being the firſt turn after the act. 5 | 

holds againſt ever making a donative preſentative, for there 


muſt be a time when it ſhall begin to be ſo; and it is putting 


it in the election of the ordinary, whether the founder of the 
donative, or the perſon claiming under him, ſhall be allowed 
to make it preſentative, which was never queſtioned, |» 
And as to the objection, that this is not the turn of the 
company, I. agree that if it is to. ſtand upon the declaration 
only, it is ſo; but as the court is to judge upon the whole 
recotd, and it appears Perinchief's preſentation, as ſtated in 


« tain a N impedit upon the next avoidance.” Here the 
crown. uſurped the laſt turn, and therefore we have a right to 


caſe of St. James's before cited? where the bihop of. Lon- 
don and lord Jermyn had alternate rights by, act of parlia- 


This does not ſo much depend upon the nature of the in 
tereſt which ' the company had under the grant of Henry 8. 
before the fire, as on the act for uniting the two churches. 
If they had it as a donative before, they might preſent when 
they pleaſed, and maintain a guare impedit on the ordinary's 
refuſal to admit. If they were impropriators by virtue of that 
grant, they were ſtill patrons, and as ſuch have their rights 


preſerved, though new moulded, by the act for rebuilding 


the city, which has directed that for the future they ſhall ex- 
erciſe their right by preſentation, and no otherwiſe, 


The court made little difficulty of the cafe upon the me- 
rits, ſaying that an appropriation might create a right of pa- 
tronage; and they cauld not take it to be contrary to the 
verdict, or put ſo hard a conſtruction on the act as to take 
away the company's right, it being agreed on all hands that 
they could not uſe it as they did before: but as to the ob- 
Jection to its not being the 8 turn, they thought it 

2 


elides, this objection 
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Want of an 
averment in a 
declaration 
helped by 


* pleading over. 
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o conſiderable, as to appoint another argument on chat 
only. And now this term the chief juſtice delivered the re- 
ſolution of the court. That though it did not appear on the 
declaration to be the company's turn, for want of ſhewin 

that Perinchief; who was in before the fire, died or W 


or that the other preſented was the ſame perſon; yet upon 


the pleading over it was helped, for there are no negative 


words in the declaration, and ſince the ſtatutes of jeofails, 


there have been TY that 755 ne as 155 as this. Cro. 
Car. 288. Sir M. Jones words, the. defendant 
juſtified, and ſhewed the 2 which the declaration did not, 
only generally that he was forſworn, which, then was held 
Not actionable, and Judgment was affirmed, which could not 
be without praying in aid of the plea: 1 Sid. 184. It was 
not ſaid to be the plaintiff's hoop; but there bein . Juſti- 
fication, it was held fo be cured in ſo ſubſtantial a fa : and 
to the ſame, purpoſe, is Lutw. 1492 The Iden ee ere- 
fore was affirmed, © Afterwa > com\patiy moved for da- 
om to be aſſeſſed occafiont Alan executionis, on 3 H. 7. 
c. 10. and that the computation might be at the rate ſet on 
the inquiry for the value of the church, during the time they 
Yer ke 75 out by the writ of error, and cited Cro. Car. 1 
yer 77. Sed per Cain, Though they are 1 
| 1 amages, yet they are not to compute hes Þ in that yoo 
For if the writ of error had not been 1 bee 
ord. not have been, intitled to the profits, but their 5 
ſentee; and all th damage they ſuſtain, is the being 
Hut of the 700. 5 x the maſter therefore compute an . 
tereſt for that, and add it to the coſts: ey faid the caſes in 
cke were e, 3 bay. never | cen conlic dered. 
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Dominus Reb: SH Toh. Le ter in a 
Ja oy 5 5 3 Stafford. NN 3 | 


1) Dt [3 e021 


ron HS: edits, and ſearch of 'precederits}/At wis The poor's raw 
beld, that 4 crtiorari — — lie to remove the noed be 6 

oor's. rate itſelf," the remedy being to appeal, or by action 
a diſtreſs is taken, which wi lahſwer alli the ride gf 

juſtice in coming at an unequal rate: wherens if the rate ĩtfelf 

ſhould. be required to be ſent up, great inconveniencies and 

pup would e 2 5 * $7 cited; Mich. 10. Ann. 
egina v. e St. e Vu in 2 A 
where it as Braking, * 8 we 3 1 


„% 


Throgmorton er amiſs Miller oy Smith Fl ap, . wy 


Tux leflar of the plaintiff being an infant, I moved that Where ie 
he might be abliged to name a 70 plaintiff, Who riey mu be #4 
might be anſwerable for coſts, and'cited-Noke v. Windham, given for cots, if 
ante 604, And upon ſearching for that rule, it appeared ö | 
that — aer 1 e infant entered into à rule to pay coſts: 933 J 
accordingly in this cafe there was a rule to ſtay: proceedin nes 


until ſecurity given, and the laſt day of the ein "hel 


Jon entered into the rule, : 
92 12 1 } 4 "Uh 

— — | bs | 
y 25 3g: flown 


+ Vide pol 974, 
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5 verſe Warren 


r r Ha —— . — — 
Aſſumpfit will & 5 RROR of-a a judgment in C. B. in an ation upon the 
138 caſe upon ſeveral promiſes; and after judgment by de- 
unleſs it was at fault, and 1 da it Wa obi ed, that the ourth 
prope of count was for work 1 the plaintiff for the 
„ bhhun defendant, in Ego wt, he promiſed to pay. 
8 And it was objected, that this was a paſt conſideration ; and 
not being laid to be dohe at he e the defendant, it 
could be nd confideration to raiſe. an @fſumpjity and 1 Nl. 
Abr. 11. pl. 1. Cro, El. 442. 741. 3 de 3 * 
were cited by Huſſey... tle total Re 4% 1 

Strange contra ed 2 — be be _— Bo m. 360. 
Hutt, 84. where_aſ/ump/its have "a on'a 1 

conſideration : and though ,formerlyneotirts' were ſtrict, y 


now they draw neater to common ſenſe, '- There was Ae 


when aſſumpſit pro bonts ercime all „Vould have 

been a 22 br at; an e 1 'a bold man 

that firſt ventured''6n- ep 1 1 are evety day's 

experience: And why t ſhould not 1 be a good con- 

nderatiön ? He further inſiſtẽd, that this is not to bẽ taken as 

r. conſiderati n3) beau he work and promiſe Ader 

on the Fane i ay, and the law makes no fractions of a 

8 day, and cited Latch. | 150. in e A rege 
+i7 that upon the whole Bk, be at the requeſt q 
2 „e defendant, it being laid to be boos er him, and tliat 

* iff proinde deſerved from the. defendarit ſo Ch mbich 


he, has 8 ee e Gnehat 


A, e e Og ei . 
Lu pe Curinm. Ar Goss not aflpear that this Bork wi 
fo the denen of the Yefetidant; and we'mylt take Tt to bea 
paſtocorilidefation being ae en he promiſed to pay: 
if this was after a verdict, d tlürik the inferences 
TheeffeR of the from the words pro and. aerut. de def? would be matecial ; 


Karutes of jeo- Boo ET Eonar rt LI 


Fails as to TIS but the ftatutes vf Jeofaits do not protect judgments by de- 


w, but uch a8 are remedied after a Verdict by {ahe Wau 


3 ho En 
ev nb ment of C. Bi uus reverſed i -|r1. 199748 90. 3426 
doen N 21 1 WI im 101 bene * : TO Ar! I; 2 . 
0 Ses 4 81109 V&9 21-2415 ONS DIVE e ae 2512 


185 | Vide the Nate Pillans and Roſe v. Van Mierop and Hopkins, Barr- 
d . W Mr . ee Wil mot lays, 64 Many of the old caſes, arc 
ge aft! abſor 0 are ſome of the odors ones, particularly that 

p of Hayes v. Warren:'*- And fir James Burrow adds, Thatche has a Thy 


full note of this caſe. The reaſon of the _—— of the judgment was, 
A 4t-did.net- appear by che declaration I _ ITY or a 
" requeſt of the delencant, Fe 


* 0185 hy 


wee  Lonfid 
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Lowfield verſ7 Baneroft & ul. Ante 91 ! * 934 ] 


FTE R vendia fot. the plaintiff in an action eh Wien ar- 
A the judg ment Was arreſted, becauſe it was not laid that Jorg or ery 
the libel was 55 or concerning the plaintiff, and Co. Far: 126. ;to be de _ 
Was cited... Sixatige Y quer > A Den t. N eee 


cernen' the 


6 1 a da46 14 * . % his plaintiff. 4 ; 
l Ys ampen ber. Hatch eee 
b 

N aninflion for words, the jury on the writ of i inquiry gave Judgment re- 

105. damages, and the coſts were taxed at 1 3. and a udg- v<r{cd in ict. 

ment to recover them. Upon error It was objected, that by "J 
2 ac. I. c. 16. $6, if the jury that inquire of the damages 4 

under 495. there ſhall-be no more coſts: and it was . + 
1 0 to be reverſed ds to the coſtse. | 


Strange for the plaintiff in the action inſiſted on account of 
the ſmallneſs of the damages, that the judgment ſhould be 


1 
reverſed: in toto, it beirig a Joirit- judgment. and not like the | ntl 

Ki 

; 


caſes wliere no — be g and there is a diſtinct judg- |; 
ment. And the court without any eee reveriee: Aa _.oÞ- 
judgment in toto. Aut x88. 808. 101 5 3 of 


© E139. $1 Ros BAT 4 
10 18 A  Dominus Rex wo Smith. Py i | 
FE ci e up from Oxford gaol on a habeas er and ab. The commit- vl 
Kue 85 be committed for want of ſureties im an ac- Ment mult ſpe- 1 
tion 1995 the 'Vice-chancellor's. court of injury and damage to! th pany ce. 3 
the value of 1 0007. and by warrant the beadles of the uni- to. hg 
verſity were Teh Wired. to 2 him to priſon. And now on N 
my motion * di ſcharge . Firſt, Because the the warrant þ | 
was not directed to an Sash oler, but was only. generally to 1 
carry him to priſon; 250 ond , becauſe it did not appear 1 
the plaintiff bad made any affiday tof a foes ahbe which 33 
ene een not hold to Pa cls PETERS th 7 b > 
2 I Non . 5 f. 2 1447 25 5 . | 1 
us Goodiitle verſ. Pet. int unn 5 673 1 ts * 5 | 12 
1 9 the demiſe of William Thortitor, 4” caſe 'On covenant /'/ 1 
was made for the opinion of the court. That Angelo Buft res. = 4 
being ſelſed in fee of the premiſes in queſtion, in conſideration legion, „ - 
of the love and affection he bore to Anne his wife, and for named in the '4 
ſome proviſion in caſe ſhe ſhould ſurvive him, and for ſettling Fear dry . N 5 
the premiſes in the manner after mentioned | 


20th June 1702, tion. 
covettanted to ſtand ſeiſed to the vſe of Him and His wife for 


their yes and che life of the ſurvivor, remainder to the iſſue [ 935 1 
of their two bodies, remainder to the uſe of ſuch perſon or 

perſons as his wife ſhall think fit to diſpoſe. to, and for want 
of ſuch W to the uſe of the leſſor of the plaintiff. That 


1 by 


dy indentures of leaſe and releaſe, 1 fth & 14th April 172 
L +52 1 ** che death of rhe con without — Anne the il 
.+- + +... 7 conveyed the premiſes to her ſiſter Joan Smallpeece and her 
beirs, reciting the power and her intention to difpoſe. That 
as Joan by her will gave the premiſes to the defendant. That 
dttghe leſſor of the plaintiff was the nephew of the covenantor. 
And whether he or the defendant had the right was the 


queſtion, | 
And two points were made in the caſe, 1. Whether any 
pers . 2 uſe: can. ariſe to the defendant, who is a ſtranger. to the con- 


 kideration ? and 2. Whether if the defendant has no title, 
the leſſor can be ſaid to have any, as within the conſideration i 
As to the firſt point the court were all of opinion, that 
, there was no title in the defendant. Had the limitation 
been to the wife in fee, there would have been no doubt but 
thoſe claiming under her would have enjoyed. But as the 
expreſs conſideration is only for the ſupport of the wife, and 
the appointment is not to be for her benefit, but ſhe has a 
naked power for the benefit of ſtrangers only; thoſe ſtrangers 
can never claim under ſuch a conſideration, according to the 
caſe of Thomlinſon v. Dighton, Salk. 239. 4 Co. 176. 


As to the ſecond point, they were all of opinion that the 

leſſor of the plaintiff had a title. 1. Becauſe he is named 

in the deed. 2. Becauſe it is ſtated that he was nephew to the 

- covenantor. And though the deed does not mention him as 

' - ſuch, yet being expreſsly named he may aver himſelf 

within the conſideration, 9 to Mildmay's caſe, 1 Co. 

176. 7 Co. 40. 11 Co. 23. Wherefore they gave judg- 
ment for the plaintiff. | | 


Pratt verſ. Pratt. At the Rolls. 


Borough Eng- T H E late chief juſtice died leaving ſeveral children, and 
0 ſeiſed of Borough Engliſh lands. And having made no 
. an the Will it became a point upon the ſtatute of diſtributions, Whe- 
\ Ratwre of dif- ther the youngeſt ſon ſhould bring theſe lands into hotchpot, or 
uibuons. was not to be conſidered as an heir at law, who by the ſtatute 

| is to have a diſtributive ſhare without any allowance for lands 

| by deſcent? | 

Liftwyche v. And fir Joſeph Jekyll ruled, that he ſhould allow for theſe 
Lutwyche poſt lands. For he ſaid the ſtatute only intended to provide for 
term. il. 1734+ the heir of the family, who is the common law heir, and not 


* for one who is only heir by cuſtom in ſpme particular places. 


a 


g Trinity 


Peine Term 
58. & 6 Geo. 2. | In B. R. 


Robert: Ladd Aim: Lord Chief hultice. 
Sir Francis Pape,” Knt. 
. J uſtices. 


Sir Edmand Proyn, Knt. 
William Lee, Eſq... | 

Sir Philip Yorke, Knt. Ke Gengal, 
Charles Talbot, Eſq. Solicitor-General. 


. * * 
1 
© 


| Ritherford 508 Sor e a 


Tee coming, up by babras KF from the If a ſuitis 


appeared to be charged there at the ſuit ing in B. 
of ſeveral owners, for embezzling the goods of the ſhip. And Saint one in 


the plaintiff, here making an affidavit that he was indebted to „ 
him e T kene the court took him from the Ada muſt be turned 


„ and ſent him to the marſhal; For they ſaid the 8 
I. in the Admiralty might as well be followed in an action 
of troyer, and they paid no regard to the Admiralty method 
of ſending over a commiſſion to examine foreign witneſſes, 


which was a privilege that I * the plaintiffs below could 


not have! in this court. 


\ 
Burty werſ peny. I 3 8 
ih words ſpoken of a houſe-ſinith, per qivd he TIS < 
C loſt the cuſtom of A. B. and C. and 55s. damages given. bed 1 one 
And ruled there ſhould be no more colts, the words being mages, 
agreed to be ationable of themſelves. * yt. 1588, 
NS c . GA Lak 
| vide Sayer's Law of Coſts, 05 
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D 937 ] Read perſ. Chapman 


wy 


1 MAN went out mate, and in the voyage the maſter 
eee died, and he ſucceeded to the command of the ſhip, 
he can only ſue And having brought her Home, he ſued iri the Admiralty for 
* 2 his wages as mate, and for a further allowance after he be- 
mae. came. maſter. And the court granted a prohibition guoad the 
time he was maſtery and refuſed it. guoad the time he was 
. | e „ 


Dominus Rex verſ. Roberts. 


Conviftion af- T H E defendant being a bricklayer, was convicted for not 
firmed eee 1 building party- walls according to the ſtatute. And hay. 
death of the 5 "x 


\ 


party. ing brought a certiorari, died before argument. Notwith- 
ſtanding which the court would go on and affirm the con- 
viction. 7 | onA = 0 
Dominus Rex verſ. Lowfield. 


What amounts A N indictment for perjur being removed by certiorari, 
. the defendant . record, and — it down 
ment to trial to the ſittings, with a diftringas, and Mr. rattorney's warrant 
ſo as to ſave for a tales, There being a ſpecial jury, eleven only appeared. 
—— —FY And the counſel for the proſecutor would not pray a talc, 

A 4 though the warrant was given them: and the counſel for the 


defendant not praying one, the cauſe was made a remanet pro 


* 4... defeftujuratorum. And upon motion for coſts for not going on 
to trial, the court held, the defendant ſhould pay none, he hav- 
ning done all that was neceffary to put the proſecutor in a ca- 
opacity to try the cauſe, if he would, ©» | 
Ante 80. | 1; Holt ver /. Ward Clarencieux. | 


An infant may "PHE plaintiff declared; that it was "mutually agreed de- 
ſue on a con- tween the plaintiff and defendant that they ſhould marry 
| 5 ps th at a future day, which is paft, and that in conſideration of 
4 of full each other's promiſes, each engaged to the other; notwith- 
ages ſtanding which the defendant did not marry the plaintiff, 
n but 3 married another, which ſhe lays to her damage of 
-  Thedefendant with leave of the court pleaded double (viz). 
non aſſumpſit, and that the plaintiff at the time of the promile 
was an infant of fifteen years of age. | 


[ 938 ]  Theplaintiff joins iſſue on the non aſſumpſit, and a verdid 


is found for her, with 20001. damages. And as to the ple 
of infancy demurred. a 


® 


* 


TrxinaTyY TERMS & 6 Gro. 2. 


This cauſe was ſeveral times argued at the bar, 1. By 
Mt. Strange for the plaintiff, and ferjeant Chapple for the 
efendant. When the court inclined ſtrongly with the plaintiff, 
becauſe though the defendant would not have the fame re- 
medy againſt her by action for damages, yet they thought he 
might have ſome remedy, viz. by ſuit in the Eccleſiaſtical 
court to compel a performance, the plaintiff being of the 
age of conſent : and that would be a ſufficient conſideration. 
And therefore 1 an argument by civillians, to ſee what 
their Jaw would determine in ſuch a caſe. 
Upon the arguments of the civilians, no inſtance could be 
ſhewn, wherein they had compelled the performance of a 
minor*s contract. And they who argued for the defendant, 
ſtrongly inſiſted; that in the caſe of a contract per verba de 
futuro, (as this was) there was no remedy, even againſt 
a perſon of full age, in the Spiritual court; but only an ad- 
monition. - And the only reaſon why they hold juriſdiction 
in the caſe of a contract per verba de preſenti is, becauſe that 
is looked upon amongſt them to be ipſum matrimonium, and 


they only decree the formality of a ſolemnization in the face 


of the church, | | | | 
After their arguments it was ſpoke to a fourth time by 
Mr. Reeve and ſerjeant Eyre. And now this term the chief 
juſtice delivered the reſolution of the court. 
The objection in this caſe is, that the plaintiff not beiri 
bound equally with the defendant, this is nudum „elta. 
the defendant cannot be charged in this action. Formerly it 
was made a doubt by lord Vaughan, whether any action 
could be maintained on mutual promiſes to marry; but that 
is now a point not- to be diſputed. And as to the preſent 
caſe, we ſhould have had no difficulty in giving judgment 
for the plaintiff, if we could have been ſatisfied by the argu- 
ments of the civilians, that as the plaintiff was of the age 
of conſent, any remedy, though not by way of action for da- 
mages, could be. had againſt her. But fince they ſeem to 
have had no precedent in the cafe, we conſider it upon the 
foot of the common law. And upon that the ſingle queſtion 
is, Whether this contract, as againſt the plaintiff, was abſo- 
lutely void? And we are all of opinion, that this contract is 
not void, but only voidable at the election of the infant: and 
as to the perſon of full age it abſolutely binds. | 
The contract of an infant is canſidered in law as different 
from the contracts of all other perſons. In ſome caſes his 
contract ſhall bind him : ſuch is the contract of an infant 
for neceſſaries, and the law tc him to make this contract 
by 60 2 as 
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438 1 for his preſervation : and therefore in ſuch caſe a 


fingle bill bind him, though a bond with a penalty ſhall 
not. 1 Lev. 87. 


Where the contract may be for the benefit of the infant, 


or to his prejudice; the law fo far protects him, as to give 


him an opportunity to conſider it when he comes of age: and 
it is anal or voidable at his election. Cro. Car. 502. 2 Roll. 
4: 427. . Hob. 69. 1 Brownl. 11. 1 Sid. 41. 1 Ven, 
1 Med. 25. Sir M. Fones 164. But though the in- 
ant has this privilege, yet the party with whom he contracts 
has nat : he is bound in all events. And as marriage is now. 
looked upon to be an advantageous contract, and no diſtinc. 
tion holds whether the party fuing be man or woman, but 
the true diſtinction is whether it may be for the benefit of 
the infant: we think, that though no expreſs caſe upon a 


marriage contract can be cited, yet it falls within the general 
reaſon of the law witli regard to infants contracts. And no 
dangerous conſequence can follow from this determination, 


becauſe our opinion pratects the infant, even more than if we 
rule the contract to be abſolutely void. And as to perſons of 
full age, it leaves them where the law leaves them, vhich grants 
them no ſuch protection againſt heing drawn into inconvenient 
contracts, 

For theſe reaſons we are all of opinion that the plaintiff 
ought to have her Judgment upon the demurrer. 


Michaelmas Term 13400 


6 Georgii 2 Regis. In B. R. 


Robert Lord Raymond, Lord Chief Juſtice. 
Sir Francis Page, Knt. s YE 

Sir Edmund Probyn, Knt, | Juſtices. 

William Lee, Eſq. 4 | 

Sir Philip Norke, Knt. Attorney-General. 

Charles Talbot, Eſq. Solicitor-General. 
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Hayward verſ. Newton, | 


XN action was brought for theſe words ſpoken of the Verdi& pot to 
plaintiff as a wine merchant, “ You are a rogue, vil- Þc fa for 
« Jain and raſcal, and fell by ſhort meaſure ;” and the jury wes. 
pave twenty ſhillings damages. And though it was thought Salk. 547. 

a hard caſe, yet the court ſaid it has always been denied to ſet 

aſide a verdad for ſmallneſs of damages, and therefore denied 

it in this caſe. Quære tamen why it is not within the reaſon 


of ſetting aſide a verdict for exceſſive damages. Ante 425. 


Ex dimiſſ Lomax verſ. Holmden et af. 


ejectment the queſtion on a trial at bar was, Whether ,,,, 
the leſſor was ſon and heir of Caleb Lomax, eſquire, de- GG 
ceaſed, which depended on the queſtion of his mother's mar- evidence may 


nage. And that being fully proved, and evidence given of die #vcn of the 
the huſband's being frequently at London, where the mother beaming FY 


lived, ſo that acceſs muſt be preſumed ; the defendants were ad- children. 


mittedto give evidence of his inability froma bad habit of body. [ 941 ] 


But their evidence not going to an impoſſibility, but an im- 
probability only ; that was not thought ſufficient, and there 
was 2 verdict for the plaintiff, * ; | 
3 — — — — 
7 Vide ante p. 92g. and the caſcy there cited. Ky 
; Ball 
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Ball ver/. Knight. 
is not RROR SF 2 JödgHeßtf gives in Brifict court, after ; 


verdict for the plaintiff, "And on the record it appeared, 

inte rior court 
to award a tales that ſeven of the pannel were ſworn, et quig 4205 ut e -juſdem 
cixumſta. Jur” nen compernerunt ides ſecund dum con ſuetudinem delten, 


, * - 


Ra at 


prædictæ alii de circumflantibus | per eue ad clavam civi- 

tatis prædictæ ac miniſtros curiæ prædictæ ad hocelecti ad requi. 
fitionem ꝓræfuti Ci, ) per mandatum curiæ hic de novo ap- 
Ponuntur quorum nomi na in panello ultimo mentionath affilan- 
tur in curia hic ſecundum formam Hatuti in hujuſmodi caſu 
editi et provif. ae then they join * the others and 
give the verdic. | 


It was now objeagd, that this was error, it being a cuſ- 
tom contrary to law. And 1 Rall. Abr. 563. pl. 15. was 
cited in point. Befote the arte as 2. all trials but in 
aſſizes were at bar on the venire; if a full jury did not 
appear, a detem tales was en Then cane the fla 
tute Meſim. 2. c. 30. and gave 4 i print. All trials are 
by Magna charta to be per pares, and 3 & 8 V. 3. c. 92. 
men to be taken out of ſome of the otlier 

pannels, ſhews it was _—_— the parties ſhould have ſome 
knowledge of them: 3 'znd that barely being a by-ſtander was 

3 55 e A, gu from to try by fi 471 jurors is void. 1 Ng. 

n 64. pl. 1 7. . Car. 259. Here is no cuſtom to 
eb te leu challenge, and Oy: H. 8. g. 5- and 14 Elia. c. 9. which 
* s a-tales in ſuperior courts, thought that reaffraBle. Many 

Ore caſes were £ited to prove, from: ſimilar inſtances, that 


uch 2 lein * Is Dauv. 53.1 "Rell, Abr. $63. Pl. 11. 
56 5 iy © Dy. 457 . Kell. Abr. 558. Danv, 
gs 4 5. 211 9. 8. 2 Toh. 46, 


. IO J. 140 is 
4. 1 5. 8 

15 was further objected, that none hut Eheri homines could 
| be jurors, whereas theſe ſtanders-by might be aliens, infigels, 
abate = __ D. and they a pprar to Bae been ſworn at the election of 

* $5" the Plaintiff only, | 
ad, lu. 0 i& contra. it was argued to be a good. cuſtom, being for the 
by He 8 xpedition of juſtice. And to the expres. e of 1 Roll. 
9 u; 53. 2.15 . was oppoſed 2 RY Abr. 672. R. 1. where 
12 eur r but with A px ig And as to the 
5 2 5 that it ĩs againſt Gl 1 Was anſwered, that all cuſ- 
ms are ſo ; the only If it be a reaſonable al- 
[9 942 ] en and that it 1s 1 885 7 is L from the ſtatutes which 
have I made this alteration with regard to ſuperior 
courts, 1 Roll. Abr. 564.p1. 16. 18. "Cre. Eliz. 894. 


aA R 5 IH 
Wo 


MiegagluASs TEAM 6 GEO. f. 


1 Hd. 96. Trials per pais 69. were eitel. And the all 
lowance of a cuſtom to n before.the ſtatute Hen. 8. was 
relied on. 5 


The court upon the firſt argument . ſtrongly inclined 
for che cuſtom. But afterwards the city counſel certifying, 8 
that they never have a tales in London, and the court taking | 
notice that the judgment ſaid to be reverſed for this error in - 
1 Roll. Abr. 563. was in Charles the Firſt's time, and is ac- e ba 
tually entered up; and the dubitatur in 2 Roll. Abr. 672% 
was in the time of James the Firſt, and that this was not to 
be diſtinguiſhed from the caſe of lix Jurors, N reverſed 
the demea. * — 


Peak MS Bourne. 


75 H E plaintiff. declared in prohibition, that he v was ſued A pariſh<lerk 
in the Spiritual court for executing the office of deputy the elle wth 
pariſh-clerk — the licence of the ordinary. 


out licence of 


2 demurrer three points were made: 1. Whether a pa- * 
riſh-clerk be a temporal or a ſpiritual office? 2. Whether he 

can make à deputy 7 and, 3. Whether K * of the 

3 is requiſite ? 


It was argued three ſeveral times upon al the points. But 
9 court” in giving udgment founded themſelves only upon 


the laſt, as to which they held that a licence was not neceſ- 
fary, and therefore gave Judgment for the plaintiff in prohibi- 
tion, They faid the canon did not require it, and indeed it 
would be a transferring the right of appointment to all intents 
and purpoſes to the ordinary: the Inſtitutio juris canoniti 
22. ſays, He may be appointed Jos 7e er A N ſcientia 
wpiſeops. \ 2 Rull. Abr. 286. 5p. 44 1105 8 
As to the other two points, the wort Rrongly inclined that 
he was a temporal officer as to the men 500 his ogy and 
bow he might make a deputy.” | Ins, 
For the firſt were cited 18 E. 3 
Pal. 370. Mar. 101. 
Pl. 37. 2 Brownlow 11. I Lev. T4 1 Veit, Tag. 2 "Lev. 18. 
Gall 536. Godb. 163 
Fitzh, Aunuity 49. He Rar on's Law 27 5. And when 


thend y..Thaxpe, ante 776. hey fajd-it was a haſty opinion, [ 943 J 


For otters were cited x Nell. Rebe 274. - Ms. "ou 
15 77. 2 Roll. Rep. 224. 9 Ce. 48.) That a con- 
ble may make a depyty : nnd the common diſtinction is 
between 
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3 between a judicial and 2 miniſterial officer, as a pariſh-clerk 
certainly is.“ | | 


Chapman verſ. Lamb. 


Goods that are I trover for fourteen ſhirts, a night-gown, and cap, a caſe 
ut e „ was made for the opinion of the court. That the plaintiff 
' chandize pay arrived at Dover from France, and brought the goods with 
no duty. him as his own wearing apparel, and not as merchandize, 
or for ſale ; and the defendant. ſeiſed them for non-payment 
of duty. | 
Ketelbey for the plaintiff inſiſted, that by 13 & 14 Car. 2, 
c. 11. & 14. no goods are liable, but ſuch as are imported as 
merchandize, and cited Vaugh. 165. 


Reeve contra inſiſted, that the plaintiff is by this one im- 
portation a merchant within the 12 Car. 2. c. 4. and that the 
only teſt whether goods are imported as merchandize is, 
Whether they are ſuch as may be expoſed to ſale? at this 
rate every man may import his own wine, or ſilks for all his 
family. He faid the attorney- general. inſiſted to ſpeak to it, 
ſo the court ordered an ulterius concilium, tho' they inclined 
ſtrongly for the plaintiff. | 
And this term Mr. attorney came into court, and ſaid that 

it being ſtated with negative words, that. the goods were not 
imported as merchandize, it was too hard for him to main- 
tain ; but if it had ſtood only upon the words that he did 
not bring them in to ſell, he would have conteſted it, So the 


plaintiff had judgment. 
Maud verſ. Branthwaite. 


Praftice. 1 H E defendant being in cuſtody, the plaintiff obtained 

judgment. And inſtead of charging him in execution, 

whereby he would be intitled to his diſcharge on the lords act; 

the plaintiff brought an action of debt upon the judgment, 

and charged him in. cuſtody. But on application to the 

court, when he had lain two terms after the judgment, the 

L 944 ] court diſcharged him on common bail, ſaying, It was a trick 
to deprive the defendant of the benefit of a merciful law. 


Dominus Rex ver/. Inhabitantes de Eckerſnall. 


Centjoreri, | N order was made on 7 & 8 NV. 3. c. 29. for the pariſh at 
Highways. large to repair the highways, the 64. in the pound le- 
/ vied on the inſhip not being ſufficient. And a certiorari being 


= r 
— a 


* LY * 


* Vide ante 776. 


moved 


MicRAELMAS TERM 6 GRE . 2. 


moved for, it was objected, that 3 4 V. & M. c. 12. 
had taken it away; to which it was anſwered, that this is an 
order founded on a ſubſequent law. Sed per Curiam. They 
muſt both be taken together: the rate muſt be made in aid 
of the inſhip, by virtue of the former law. So a certiorari 
was denied. | | 


Lewis verſ. Fog. 
At Niſi prius in Middleſex, coram Raymond Chief Juſtice. 
| fo an action by the maſter for the defendant's dog's biting 


his apprentice, per quod ſervitium amiſit, the chief juſtice 
allowed the apprentice to be a witneſs. 


Vol II. 6D 


Apprentice 
witneſs for 
maſter in action 
per quod ſervi- 
tium amiſit. 
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Robert Lord Raymond, Lord Chief EY 
Sir Francis Page, Knt. I 

Sir Edmund Probyn, Knt. Juſtices, 
William Lee, Eſq. 

Sir Philip Yorke, Knt. Aides then. 

Charles Talbot, Eſq. Solicitor-General. 


Dominus Rex ver. Davis. 


ene HABEAS corpus was granted ( without any at) 

more a priſoner to remove the defendant from Brecknock gaol to Here- 

from Wales to ford, to take his trial there on an indictment, purſuant to the 

> opinion in Athoe's caſe, ante 553. that the adjacent Engl — 
| county has a concurrent juriſdition by the ſtatute 26 


8. c. 4. ace 
Lambert ver/. Branthwaite, 


The ſowendum D EBT on bond: on oyer it appeared to be a et firmi- 
in a bond is a ter obligari in viginti libris folvendis eidem Richard: 


ſufficient de- 
er Lambert. And after verdict pro quer on non ęſt factum pleaded, 
AY it was objected that there was no. perſon to whom he was 
ſaid to be bound, or to whom eidem can refer. 1 Lev. 235 
But on the authority of 3 Lev. 21. the judgment was affirmed, 


[ 9 46 3 5 Dominus Rex ver/;. Moore. 


\'N indictment for perjury was removed by certiorar;, and 
the defendant paid coſts for not going on to trial: the 


Court will 
oblige proſe- 


cutor in ſome proſecutor afterwards moved to. quaſh it, which the court re- 
colt on Gaz. fuſed, unleſs be would t to pay coſts,” Strange pro d. 


coſts on quaſh- 
ing an indict- Fendente. 


ment. ; 
Y T 


| - £ ' 
7&4 1444 'S 


- Myſgrave 


diſcharge of his miniſterial function this is agreed by the books of com- 


n dunce, and # blockhead, and he wondered that the bi = would lay 
His 


tion at law, for that was a temporal damage.—So alſo the Prior of Laund 
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Muſgrave ver ſ. Bovey. 3 
AFROHIBITION was granted to a ſuit for theſe words, What not a ſpi- 


41 OW 1 | | ritual def 
ſpoken by one clergyman of another, © You are an old thaw, + 11 
« rogue and a raſcal, and a contemptible fellow, deſpiſed _ | 


and hated by every body.” Crumb. 253. 
Oliver verſe Lawrence. 
IIA | | | * B N . No rule to an- 
RULE to anſwer the matter in an affidavit was diſcharged (wer on the at. 


1 


on my motion, becauſe on the affirmation of a quaker, . 4 of a 
and this is a criminal proſecution, Ante 441. 527. 872. TO 


Jenys verſ. Fawler et al. 
At Guildhall, coram Raymond Chief Juſtice. Nees 


N an action by the indorſee of a bill of exchange againſt cannot ſer vp 
the acceptor, it was held not to be neceſſary, to prove the fag Y t 
hand of the drawer: and the plaintiff reſted on the proof of 
the acceptance: The defendant offered to prove it a forged 
bill, by calling perſons who were acquainted with the hand of 
the drawer, and would ſwear they did not believe it to be his 
hand, But the chief juſtice would not admit this, from the 
danger to negotiable notes, and becauſe a man might with 
defign write contrary to his ufual method. And he ſtrongly 
inclined, that even actual proof of forgery would not excule 
the defendants againſt their own acceptance, which had given 
the bill a credit to the indorſee. Strange pro quer, who had 


<4 #3 74 ESE @ SY 
oy Dominus Rex verſ. Smith. 


| \ N exconimunicato capiendo was quaſhed for incertainty, Excom' cop. 
11 being in cauſa defamationis five convicii, which laſt is 
to looſe a word. Vide Litt. Dict. Strange pro deſendente. 
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Dr. Gibſon lays, If a miniſter is defamed in any article relating to the | 


- 
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mon law, to be duly triable in the Spiritual court. Codex. 1025, But in | | 
the caſe of Coxeter and Parſons, 2 Salk; 6g2. Dr. Parſons libelled againſt = 
Coxeter in the Spiritual court for ſaying of. him, * He had no ſenſe, was a 
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© his hands upon ſuch a fellow, and that he deſetved to have own pul- 
* led over his cars.” And a prohibition was granted, for a parſon is not 
puniſhable in the Spiritual court for being a knave or a block head, more 
than another man. It was urged that a parſon might be deprived for want 
of learning. Holt chief; juſtice. ſaid, if that be the-caſe. he muſt bring his ac- 
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libelled in the Spiritual..court. againſt Robert Lee and john Lee, for calling 

prior Churl's ſon, rotten Churl, and cankered Churl; and a prohibition 
IN for. the words concerned no ſpiritual matter, and therefore he 
could not ſue ſor them in the Eccleſiaſtical court, 2 Iuſt. 493. | 


6 D 2 Launder 


1 — 
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£ 947 1 f | Launder verſ. Cripps. 


1 B ILL in C. B. againſt an attorney, where the pro- 
tinuance, ceedings are on a day certain, And after judgment by 
default, the writ of inquiry was returnable at a general re- 

turn, and this was objected on error. Strange contra in- 

_ it was but a'miſcontinuanece! and cùred by 32 Hen. g. 

| 52 and 4 & 5 Ann. c. 16. and it was fo determined Rex 

vi. Epiſcopum Miden', ante 62. On the 910 l of which 

.. caſe the Judgment Was affirmed. So 


Lockyer et af ver / Savage et 47. In Scaccario. 


The SINE > T* E plaintiffs brought a bill as * of a commiſſion 
— — — of bankruptcy againſt Norris, to have an account of the 


of age may in perſonal eſtate which the bankrupt's wife's father died poſſeſ. 
deration of ſed of, he being a freeman of London. | o 


n preſent for- 

tune bar herſelf The defendants infiſted; that by articles between the 

11——— bankrupt and Freeman and his daughter, previous to the 

9 marriage, ſhe had in conſideration of 4000. advanced by 

p the father in his life · time, releaſed her right to any Farther 
demand out of the perſonal eſtate ; and that the 40007. was 
ſettled to the uſe of the bankrupt for life, but if he failed in 
the world, the truſtees were not to pay the produce to him, 


but apply it to 'the ſeparate maintainance of the wife and 
children. 


Upon tlie hearing two points were ruled, 1. That a child 
of full age might, for the conſideration of a preſent advance- 
ment, bar herſelf of the cuſtomary ſhare. And that it was 
ftronger i in the caſe of a child who had a right, than, in the 

- caſe of an intended wife, which had been allowed, 2'V2rn. 66 
The fortune of 2. That the proviſion for her maintenance in caſe the h u 
* = be band failed, was good againſt creditors ; it not being a provi- 
band 1 ſion out of the bankrupt' s eſtate, but the ſettlement of her 
fails, and then Own fortune. Abr. Equ. Caſ. 53, And though it was 
1 2 WY objected, that the — were fed by the act which was to 

| veſt the ſeparate right in the wife, 4. bankruptcy; and 
when two rights concur, fortior eff 'Giſpoſitis legis quam ho- 
minis; yet the court compared it to the caſe of a leaſe, where 


the leſſee is reſtrained from aſſigning without eonſerit of the 


leſſor, and the aſſignment has always been held to be void. 
The bill was diſmiſſed with coſts v. Strange pro defend?nte. 
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. Vide N. Teas edition 1 Reports, vol, 2; p. 402 
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| Eaſter Tem 1 J. 
6 Georgit 2 Regis. In A 


W. = The Lord Rafi Sing the laſt vacation, there 
| Was no Chief Fuftice this term. 


$ +8 


Sir Relics Page, Knt. © pits tia 
Sir Edmund Pr obyn, Knt. Juſtices. 
Malliam Lee, Eſq; | 
Sir Philip Yorke, Knut. Attorney-General, 
Charles Talbot, Eſq; Solicitor-General, 


Yemozandtur. All writs were direfted to Mr. Jui 
Page, and teſte in his name. 


Caſe of the Borough of Calne in Wilts. 


FFIDAVIT being made, that the ſteward who keeps n 
the public books had refuſed to produce them at the 
corporate meeting, to enter the elections of their members; 
a mandamus was granted to him, to attend with the books at 
the next corporate aſſembly. 


Caſe of the Borough of Eveſham. [ 949 ] 


HE cuſtom is to give twenty-four hours notice of an Mandamus. 
election: a mandamus was granted to chuſe a capital 
burgeſs. | And it was moved on the other fide to fix a da 
or that it might be on ſix days notice. But the court wo d 
give no directions, ſaying they could not alter the conſtitution 
of the. borough. E 


Baker ver/. Weſtbrooke. 


Ip was refuſed to let the defendant plead nan aſſumpſit and plead double. 


2 tender. 


Horne 
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Horne ver Buſhel. 
Aer ere, ERROR we biought of f duenne: in the ges 


_ * court, and error in law aſſigned, and the judgment af- 
vobis is a ſuper- firmed. Then a writ of error _coram vobis; which the 
= 97 4 ag court ſaid could not be allowed without Jeave, and therefore 


held it no ſuperſedent. Ante 690. 
N PIRIE Pte) 3 
- Bankrupt; PHE defendant in Fanuary 1728, drew bills on Spain, 
0 


which in March were returned proteſted. for non- ac- 
eptance ; between the drawing and return -he became a 
bankrupt : and being ſued to execution as the drawer, he 
moved on the act 5 Geo. 2. c. 30. to be diſcharged, it being 
' debt contracted before his b nenn 
Strange contra inſiſted, that this cauſe of action aroſe upon 
the non- acceptance and proteſt, which are both neceſſary to 
be averred in order to maintain the action, and the charges 
thereof are to be recovered. | Sh 
Sed per Curiam. The principal is the drawing the bills, and 
therefore he muſt be diſcharged, - Quære tamen. | 
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W. cr Fe Fr 

$, e Pas: Knt. 8 _ 20 e 
Edmund Fo? Kat, 5 J Juſtices, 

William Lee, eeia 187 

Sir Philip Norte, Knt. e e 

"Charles Talbot, Eſq." Solicitor-General. 


| Leehill verſ Sir Thomas Reynell. 
T* was ruled that the election in amending, to pay coſts or Practice, 


give an imparlance, was in the defendant, and not in the 
plaintiff ; and ſaid to he the practice of C. B, * 


Dominus Rex verſ. Keat, 


HE court refufed to quaſh an Engliſh excommunicats Excommuni- 
capiendo, that was for lander or defamation, ſaying that cato capicnday 
was not uncertain, as convicium Was, 


Between the Pariſhes of Lidney and Stroud in 
- _Gloucelter, 


Un a ſpecial order of ſeſſions it was ſtated, that a Poor, 
maid was hired for a quarter of a year, and if he and 
her maſter liked one another, - ſhe was to continue the whole 
year, and have 2/. for her year's wages: that ſhe ſtaid the 
8 out, and had her 31. And this on debate was held to 

a ſettſement f. 


® Vide Crompton's Practice Common- placed, vol. 1. p. 110. 
1 Vide poſt 1187. * 
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Where a pn FN of a judgment in C. B. in an ten of eſcape 
ſoner to i of " againſt the 2150 of the Fleet: and the declaration ſet 
15 4s . dut, that William Wilkioſon being indebted” to the plaintiff 
Fe no need in 2601. for {al and daljivered, he ſued out a latitat 
Aden of” againſt him, by virtue whereof he was arreſted, and commit. 
— — 3 ted to the marſhal, from "whence he was carried by hab-as 
dim in C. B. corpus before Mr. J. Denton, a judge of C, B. who com- 
| mitted him to the leet charged with the plaintiff 's Jatitat, 
and the plaintiff ſued him to judgment, and then the defen- 
dant permitted him to eſcape. On Not guilty pleaded, there 

was a verdict and judgment * the, plaintiff. 

Serjeant Hawkins for the plaintiff in error at) zued, that the 
priſoner being in cuſtody of F. R. could not bè taken from 
thence without ſome Meet in C. B. which ought to be ſet 
out, and without Which the 42 th had no power to commit 


hin. And if he was there warden was in the 
right to let him go. And be 2 276. 
3-1. . 26. 92 1 2 o. 274. 


Cro. El. 223 "3 
uſt. 62. Co. £1. 877. "Crs Fac. 394. 


2 Leon. 84. 
Salk. 273. . 700. 
Deniſon contra. In the caſe of a ſy ior court, you will 
not preſume they act without juriſdictio on, and the habeas 
corpus gave it. The plaintiff is a ſtranger to the other's 
Vrit, and therefore not to be expected to ſet it out: all the 
pPrecedents are in this manner. Lev. Ent. 56. 5 181. 
2 Brown Ent. 1 3, 14, Rob. Ent Lill. Ent. 157. 
eb 199 Beſides, this is but error 1 of Which the 
. warden can take no advantage. 2 Saund. 100... 
The court ſtrongly inclined the declaration Was well enough, 


but ordered an. W vl ;, add this term I declining to argue 
it for the warden, the judgment was affirmed of courſe. 


Duckett very. Martin. . 


EN DING error to reverſe an outla nn 
= 22 _ p* ceſs, the defendant i 5 error moved a my the; een be- 
* cauſe no bail was given. Sed per 4 That is never 

done till the outlawry is reverſed; and then we take bail to 
appear to an original to be brought within two terms. _ 


nn 


No bail in er- 


io. it was done in this caſe, SIN? pe 
mm +) | | Dominuy 


= an. 


Ag ©. -&- oo ww 


— 
- 


Taxinity, TERM 6 Geo. 2. 


Dominus Rex verſ. Biddle et Taylor. 
2 r = SLED 13 INT RN Bode 


1 | | 
12 RMATION in the nature of a quo warrants, for 
exereiſing the office of capital burgeſs of Eveſham, and 
charging an uſurp om 20th 
Hilary Term laſt. The defendant confeſſes an ufurpation 
from 20th Auguſt to 2gth September, and from thence in- 
fiſts on zu election. 13 replies as to the elec- 
tion. And an the trial a ſpecial yerdict is ound; and as to 
the time confeſſed, he enters up judgment of oer, accord- 
ing to the opinion given in the mayor of Penryn's caſe, 
Ante 582. and the words of 9 Ann. Co 20. §. 5 which 


N 


warrant ſuch a judgment, where the defendant is adjudged 


guilty of an uſurpation, 


The defendant moved that all the judgment but that of a 


capiatur, pro fine might be expunged ; which the 9 


ordered to be done, as the proper puniſhment for his acting 


before; duly elected. But ſaid it would be hard that a ſubſe- 
quent good election ſhould be done away, as it would be by 
this judgment. They diſtinguiſhed it from Pender's caſe 
above, where he was guilty of an uſurpation during all the 
time charged in the information. WT 21 


14 Horne ver. Booſey. 
4 Gailaball, coram Page 7. 


ion from 20th Auguſt tg the firſt day of 


937 
[ 952 J 


Where the de- 
fendant cone 
feſſes an uſurpae 
tion for pan of 
e ſime on. 
there can be no 
judgment af 
oulter, 


"2 


ON E, not the proper officer, ſeized brandy going with a Where FEE 


permit, and carried it to the king's warehouſe, and on 
information in the Exchequer it was, condemned, 
In trover Page J. held, that if a proper officer had ſeized, 
he would not examine the property in this action, for the 
owner ought to claim in the Exchequer, But he conſidered 


demnation in 
the Exchequer 
is concluſive, 
and where not. 


this as a ſeizure by a ſtranger, the defendant being a tideſman, 
who could not enter a houſe without a writ of aſſiſtance and 


a peace officer, the words of his warrant being ſo reſtrained ; 


and becauſe this was not rightly in the king's warehouſe, he 


direted the jury pro guer', The jury found pro quer” for 


brandy and caſks. 


107 5 9115 we att OO £ 34 PITT TIUC"S 1 2 4 
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031 T Mie acid Tem . 
ads Geargil-2 Regis.) 10 B. R. 


95 Term Sir Phili p $a uus d RO Julie 
and created a Peer, by. the title of Baron Hardwicke, 
of Haidwicke, in the Go 1 Glongelter, 


Sir Francis Paje,: Ent, 
Sir Edmund Probyn, Knt. 

William Lee, Eſq; 

Charles 7 abt, e n. 


— * _ — 


1 — — — 


— — — —_— 


3 Rex — mb 


Qui tam not HE court held, that a qui vam information i 18 not tq 
| aaſhable 1 be n on motion. 5 


Barfoot ver/, Reynolds et af, 


How FEAR 
is to) juſtify an R l 8 Pak 8 8, aſſault, and batt , againſt R. nolds and 
aſſault in de- "px; Reynolds pleaded Je aſſault : 1 Welt 
_—_ LY wool leaded, 2. he was ſervant to R ar the other de- 
11 H. 6. 16. fendant, and that the plaintiff having aſſaulted his maſter in 
24 fl. 6. 24, his preſence, he in defence of his maſter ftruck the plaintiff. 
y - "ag Abe, And on demurrer the plea was held ill, for the aſſault on the 
Yo Trelp, 283. Maſter might be over, an and the ſervant cannot ſtrike by way 
I. 954 ] of reyenge, but | m order to prevent an injury; and the right 
way of pleading is, that the plaintiff w have beat the 
maſter if the ſervant had not interpoſed, prot ei bene liel. 


| 'The plaintiff had judgment, 


ry 


Cone werſ. Berry. 


. D= EBT upon a bond ; the defendant pleaded payment 
xejefted, before the day. And it being found for the plaintiff, 
the court inclined to l a repleader, according to the cal 


Sr ee 


+ — 


a * 
- 


 MicenAELMaAs TRAA 7 Gro. 2. 939 q 
of Merril v. Jocelyn, Trin. 13 Ann. But it being obſerved. Ante 623. i 
at another day, that the time of payment was only alledged 4 


under a ſcilicet, the court held it a good plea on the act for 

amendment of the law, as a payment before exhibiting | 
the bill; and then the iſſue joined was material. And the - 
plaintiff had judgment. HBf“ _ 

| Bates verſ. Pettipher. 


HE defendant lived at Ayleſbury, and not having How the forty 
fourteen days notice of trial, moved to ſet aſide the miles diſtance | 1 
N an affidavit that it meaſured forty-two miles from London is | 


don, and paid for ſo many poſt, © 2 - — 4 - 4 

On the part of the plaintiff it was ſworn, that it was com- 3 

puted to be but thirty-three. miles. Et per Curiam. We 

muſt go by the uſual computation ; our rule was ancienter 

than theſe poſt miles, and conſequently reſpected the com- 

putation, before the erection of poſt miles. It was therefore 
held that the notice was good . is 


8199 Biſhop ver ſ. Stacy. ad 


AELE R Aa ſpecial demurrer, and joinder, and argu- Amendment 
ment, the plaintiff had leave to amend by the bill upon ten ſpecial 
the file, And this was granted upon debate. | 2 5 2 


a ohen r peeriner went, Hts. 


AFTER the fire of London, power was given to the 1e civen to 

city to ſet out the public markets, which was done in a inſpec books = 
very accurate, manner, and entered in their books. An in which: boun- 
geQment was brought by the leſſee of one of the markets, rcd. 
wherein the boundaries were in queſtion. And it was moved 2 
on behalf of the plaintiff, to have liberty to. inſpect the books, [. 955 ] - = 
and take copies; which was granted. And the court com- *s = 
pared it to the caſe of court-rolls, which are not conſidered as * 
the evidence ok the lord, but in the nature of public books, 
lrthe benefit of the tenant as well as the lord. 2 


Dominus Rex verſ Dempſon. 


WH 346 by IMG 1 | nr 

RDER upon the father to maintain the ſon's wife, after pather not 
a divorce @ menſa et toro for adultery, was quaſhed on bound to main- 
tie authority of the King and Munden, Tin. 5 Geo. 1. (ante pre the 1 
190.) ſhe not being a natural relation of the father 
edt; ID SOIL. 1761071931243! ah; DNOY & dogs GE. 
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6E 2 Smith 
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A parol gift 7 \H If plaint 8 inteſtate lodged. at the defendant's houſe, 
without er, „ e furniture and plate; there, and was proved to 
Walker alice? haye.ſaid, that Whatever he brought; into thoſe lodgings he 
the property. -NEYET intended to take away, but gaye directly to the defend. 
| ant's wife. And now in trover for the goods which were 
there at the inteſtate's death, it was ruled, that a parol gift, 
Vitpopt ſome a& of delivery, would not alter the property, 


5 — 7 and that ſuch an act was neceſſary to. eſtabliſh a denatio cauſa 
mortis. Upon this opinion it came to the queſtion, Whether 
30 30800 tere Was any delivery 15 And .to prove one, the defendant 


ſhewed, that the inteſtate, when he went out of town, uſed 
to leave the key of his rooms with the defendant: and that 
Was inſiſted to be ſuch a mixed poſſeſſion, that the law will 

ale Je ion to be in him ho has the right. And 


N My e * 


Sw a ir WA — | 


ibn this 2- H E plait6fis wete indovfeds'6f 4 bill of exchan 
2 'T ar | 


inſt a Fd fram Scotland upon the defendant, if 
Son 2 a 


* At thirty da ht: to J. 8. or order 200. value re- 

cn eerie, | * ceived op 1 — 6 — — fame to account of the Vork 

.. Buildings company, as per advice from Charles Mildmay. 

os, [To Mr.. Humphry Biſhop, caſhier of the Vork Buildings 

to the zecoutt &* com pany, at their, houſe in Winebellcrliroet, an, 
; of tHe"ftaftet? 10 Actipted 13th.J June 1732, per H. Biſhop . 


0 95 4 * This bill not being paid, eben -w Heeg zinſtihe 
defendant upon bis acceptance. And the defendarit t proved, 

that the letter of advice was addreſſed to the compat And 

that the bill being brought to their houſe, he was or 1530 to 

accept it, which he did in the ſame manmer as be had ac- 

pted other bills. But Mr. J. Page, wlio tried the cauſe, 

d the jury to ere for ny plaintiff, e did at- 

dingly. 


— now upon aidiion for a new Win the — held, that 
e was right. For the bill on the face of it imports 
to be drawn upon the defendant, and it is ak by him 
generally, and not as ſeryant to the company, to whoſe ac- 
count he had no right to charge it till Fe t by bim- 
ſelf. And this being an 22100 on by an jo "lg it t would be 
of 8 conſetiuence to trade, to admit of evidence ariſ- 
ing from extrinſic circumſtances, as the letter of advice. And 


they ſaid, this differed _ from the eaſe of a bill addreſſed 


16H IS 


—- 
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to the maſter, and under- wrote by the ſervant; where un- 
doubtedly the ſervant would not be liable, but his acceptance 
would be conſidered as the act of his maſter. A bill of ex- 
change is u contract by the cuſtom of merchants, and the | 
whole of that contract muſt appear ini writing. Now here is 
nothing in writing to bind the company, nor can any action 
be mdintained againſt them upon the bill : for the ac ition of 
euſhier to the defendant's name is only to denote the perſon. 
wich more certainty, and tlie Yotk Buildings houſe is 1 I 
inform the order, where the drawee is to, be found; and the 
dresden whoſe account "to place it to, is for the uſe of the 
drawte ry And they compared it to the caſe in Carth. 5. 
4 Vn zo, whete à biff was drawn payable to Price, for the 
ue of Calvert, and held that the legal property was in Price, 
whichiis ſtronger than the preſent caſe. They faid it might 
be otherwiſe if the action had been by J. S. who was privy to, 
the tranſaction, and it had appeared he tendered the bill as a 
bill on the company. But this plaintiff being a ſtranger, they 
could not confider thoſe circumſtances. The plaintiffs had 
their judgment. Strange pro def. $4 
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r Dominus Rex verſ. Betteſworth. 
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to His youngeſt ſon. Edward. The executors renounced, and 1 * 

the reliduary legatee moved for a mandamus, to be admitted praiſe ment bo- 

to ptove the will, and have adminiſtration with the will an- fore Fans 

nexed,! And a rule was made to ſhew cauſe. | At the day it wich the wil 

was inſiſted on, that this caſe differed from lord London- mmnexed: | 

n Hild. 3 Ces. ante 857. where the commiſſion of ap- 957 1 

praiſement was ſet up againſt the immediate grant of a pro- 

bate, Which the ſtatute 21 H. 8, c. 5. requires ſhall be with- 

out any fruſtratory delay. And the ordinary has no election 
ere ; whereas in the preſent caſe he is not bound to grant 

he adminiſtration to the reſiduary legatee, none of the ſtatutes 

mentioning bim; on the con the 21 H. 8. c. 5. which 

takes notice of the renunciation of executors, leaves the mat- 

ter to the election of the ordinary. And of this opinion was 

be court, who ſaid, if the commiſſion of appraiſement was a 

#avimen; it would be proper matter of appeal; but they 

ul not break into the” practice of the court below. And 

lord Hardwicke mentioned a caſe in Chancery before lord 

Macclesfield, between Wheeler and the archbiſhop of Canter- 

büry, ltere it was held, that theſe ſort of adminiſtrations 

are not Within the ſtatute of diſtributions, , which brings it to 

Smith's caſe, Hil. 4 Geo. 2, (ante 892-) where a mandamus 

© grant adminiſtration durante minori ætate of an executor, 


to 


N 'KY NAS TO N, eſquire, made his will, and * The ſpiritual | 
| perſons executors, and left the reſidue of his perſonal eſtate cot may a- 


=" _ Mrenanrwmas TEN 7 GEO. 2. 
| to the father of the executor, was refuſed ; becauſe there wag 
no law obliging the ſpiritual court ſo to do. The rule for 4 


0 aan dent was e. Sensen fee 7. 25 7 
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| 0 EBucding verſe. Newell. * 


Cum in N an action for a falſe return to à adams, the eder 

other manors 1 was, Whether the office of regiſter to the e had 

.. been uſua ly granted for three lives? "And in order to prove 

be given in the uſage; it was offered to be given in evidence, that other 

'. evidence. archdeacons in the ſame dioceſe had made grants for three 

ves, as the plaintiff's grant Was. But the chief juſtice re- 

- fuſed to admit this evidence; and comp pared.it to the caſe of 

cuſtomary manors, where the cuſtoms 45 other” manors are 

never allowed, except in the north of England, where t 

Ante 662. are conſidered as border laws, aud an evidence” of the law o 
: I Fo „ noqqu bc 8 


Darby verſe Wilkins, 11 A A | 


Money due by A? B ON D ras conditioned to pay 1060, 6 ſeveral inflal- 

. ments; and the firſt payment not being made, the 

in, but not ts bond was put in ſuit. The defendant before judgment moved 

ay the plaintiff to bring in the firſt payment with intereſt and coſts; which 

from dnn the plaintiff was willing to accept, but infiſted, that as the 

he bond was forfeited; he had a right to ſign his judginent ; and 

ſubmitted- to be bound by rule, not to take execution for 

more than was at preſent due, till another payment ſtiould 

accrue. The defendant on the othet hand inſiſted, that by 

% » 4 Ann. 6-116. he Was at liberty to bring in che money at any 

L 953. ] time pending the action. Sed per Curiam. That plainly re- 

1 lates to the caſe of bringing im all the money reſerved by the 

condition, becauſe it ſays the bond ſhall” be abſolutely diſ- 

charged. However within the equity of that ſtatüte it has 

| Ante8:4, been allowed to bring in the money due on the inſtalments. 

RE But then it is reaſonable, we ſhould take care not to prejudice 

the plaintiff, who will have a legal advantage by ſigning judg- 

ment; therefore let him fign his judgment, but not to take 
out execution, until the payments become due 1. 


N. B. Mich. 11 Geo. 2. Lucas v. London. Hela, ay 
ing all the paſt inſtalments with intereſt and cofts, 2 
cient; and money not yet due ordered out of court to the 
party who gn it in. 


— — — 


— 


- Vide poſt g83. | 
+ Vide Crompton's Practice lanes alacel, vol. 1. p. 250, 
Nin 5 Is Gore 
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Gore verſ. Gore. 


0 A 8 E vas ſent from Chancery to the King's Bench, What a good 


wherein it was ſtated, that William Gore being ſeiſed in se. ——_ 
fee, deviſed totruſtees ant] their heirs, to the uſe of the truſtees Rep. 28. 
for five hundred n to raiſe younger childrens fortunes and 
y debts, and the determination of that eſtate, then to 
He firſt and every other ſon of Thomas Gore, the deviſor's | 
eldeſt ſon, i in tail male, remainder to Edward Gore his ſecond 
ſon (and. in being) in tail male, with remainders over. That 
at the death of the deviſor, Thomas Gore had no ſon, but 
ſince his deceaſe the defendant was born. And upon this the 
queſtion. was, Whether the firſt ſon. of Thomas Gore could 
take this eſtate by way of executory deviſe ? for it was agreed, 
it could not enure to him by way of contingent reader, 
there being no eſtate of freehold to ſupport it. 


This caſe was argved in chief juſtice Pratt's time at his 
chamber before hini Ind the three judges. And they certified 
their opinions to lord Macclesfield, that it was not a good 
executory deviſe, becauſe it might ſubſit forty weeks after the 
death of Thomas Gore, and they were not for going a day 
farther than a life in being. 


The chancellor not being ſatisfied with this opinion, re- 
fuſed to decree accordingly. And he being ſucceeded by lord 
King, the caſe was ſent back to B. R. And now they were 
unanimouſly of opinion, that it was a good executory qevile, 
and that a convenient time after the life was to be allowed, 
according to the caſe of Lloyd v. Cary in Show. Parl. Cafes. 
And this neceſſarily being to ariſe within nine months after 
the, death of Thomas, there was no danger of a perpetuity. 
And this being certified, the cauſe was ſet down before lord 
Talbot after 1 Term 1734, who declared his agreeing 
2 opinion n the ak een and made þ his decree ac- 


— — — PN 7 
At o fol Tit, 18 


* vide Fearne's Efſoy on the — of _ Contingent Remainders, and 
Execugary #1 | 
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| Hilary: Term 
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7 Georgi + 2 | Regis, | In B. Wo 


wh 115 Lord Hoitleviele, Lord Chief Juſtice 
Sir Francis Page, Knt. | 
Sir Edmund. Probyn, Knut. # Juſtices. 
- William Lee, Elg. 

Juobn Mille, EfatiAtorney denen. 
6/3 Charles Talbot, Eq; Solieitor- General. | 


Ca : ne IIIA 1 — 2 * Reer * Fat * al * 
- Deſbordes: vaſe Horley. | in 


Upon whit TTY HE condition of a bond was for the payment of 5ool. 
e at ſuch a day, being the ſame ſum mentioned in certain 
inde 


e ntures of ſuch. à date. And error being brought, the 
N duk, in error would have been excuſed from giving bail, 
becauſe the words of 3 Zac. 1. c. 8. are, bonds for payment of 
money only, whereas this was rather a bond for performance 
of covenants. But the court held, that bail ought to be 
given ; for the material part of the condition was the payment 
of 5004, and the other words were only added to ſhew they 
were not diſtin debts, but only different ſecurities for the 


| fame, Ante 476. * 
| 960 12 Jeſferies ver. Dyſon, At Guildhall, 


Whers jou: tre ſs for meſue profits, the plaintiff — a recovery 

qe jag | ej ſedtment poſer peo caſual ejector, upon which no writ 

e poſſeſſion” had iſſued. And hen the defendant would have 
| Fe may PE gone gone into the title, inſiſted that he was eſtopped by the judg- 
for mene ment. But the chief juſtice held, that though it Teak have 


profits. been an eſtoppel, if the preſent defendant had been made 3 


— 
” 


—_ 


1 9 defendant 


| WA Femme aa ng 
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defendant in the ejectment, and the verdict againſt him; yet 
this judgment, to which he was no party or privy, could be 
the title. | 

Law verſ. Law. 


DE B T upon a bond conditioned for payment of money er 

at a future day. The defendant pleaded payment at pics, but in 

the day: and before the plaintiff replied, moved to withdraw order to plead q 
this plea, and plead the-itatute. of 5 E, 6. c. 16. againſt the the general iſſue. 1 
ſale of offices. Sed per Curiam. ' hat is never done, but in 8 
order to plead the general iſſue; not to ſubſtitute one ſpecial b 
plea in the room of another. So the motion was denied. /i de 5 
Trin. 5 Geo. 2. (ante 906. Meard v. Philips) where the f 
general ĩſſue was waived, and leave given to plead double. 


- Clews verſe Bathurſt. At Nifi prius in Midd. 
A CT ION for maliciouſty procuring the plaintiff's wife Sentence in 2 


to exhibit artieles of the peace againſt him, and for liv- 5110 conclalve 
ing with her in adultery. The plaintiff proved a marriage, evidence. 
by the parſon and a woman, and alſo the conſummation. Lo 
encounter which, the defendant produced a ſentence of the 
Conſiſtory court of London in a cauſe of jactitation of marriage 

brought by the woman againſt the plaintiff, wherein ſhe was 
declared free from all contract, and perpetual filence impoſed 

upon the plaintiff.” Which ſentence was pronounced ſitce 

ſue Joined in this cauſe. And the chief juſtice ruled this to 

be concluſive evidence, till reverſed by appeal. And the 
plaintiff Was called. And a few days afterwards at Gaildhall, 


in mother cauſe, between | 


age enen Dacoſta.and Villa Rel. [ [ 961 } 
Wie H was an action upon a contract of marriage per 

WY” verba de futuro, brought by the gentleman againſt the 

lady, who pleaded vn aſſumpfit. When the plaintiff had 

opened bis caſe, the defendant offered in evidence a ſentence 

of the Spiritual court in a cauſe of contract, where the judge 
had/proniounced againſt the ſuit for a ſolemnization in the fa 

of the church, and declared Mrs. Villa Real free from all 

conttuct. And the chief juſtice held this to be proper and 

congufive evidence on on afſump/it ; that it was a cauſe with 

im their juriſdiction, though the contract was per verba de 

Futuro, and though the ſuit there is diverſo intuitu, being far 

a ſpecific performance, as far as admonition will go, and 

this for damages. Vet contract or No contract is the point M. 11 Geo. 3. 


in iſſue in both, And the plaintiſf was gonlſuit, in C. B. Pru- 
Vor. II. : 6 F The dam v. Phil 


K 


| 


\ 
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- Tips, the chief The cafes cited were, Salt. 437. 290. 6 Med. 186. 
„hf e 
concluſive, and and Burroughs 3 Canc' (ante 733.) and Hatfield 
would not re v. Hatfield in the Houſe of Lords in 1725, where on an ap- 
of fraud or col- peal from Ireland the caſe was, that a woman brought a bill 
luſiou in obtain- againſt her ſuppoſed huſband's ſon by a former wife: he in- 
ing. ſiſted ſhe never was married to his father, but to one Porter, 
rg whoſe marriage with her was proved, and a releaſe from him, 
- Sie 3p She upon this ſued Porter in the Spiritual court in a jactitation 
Hen cauſe, and obtained ſentence againſt him, and then made that 
her caſe in Chancery, where it was held to be concluſive evi. 


dence. And the opinion was affirmed here upon appeal. 
Mloůÿrſe verſ, Roach et a. In Canc'. 


spiritual court NEF ORE the year 2718 the method was to deliver out a 
N will of land to be proved at trials, or on commiſſions, 
of land on upon ſecurity. Since that, the regiſters have refuſed to de- 
ſecurity. liver out the will, but inſiſt upon being paid for attending 


with it; and where it was wanted at a diftance, their demands 
run very high. In this cauſe an order was made (upon pro- 
ducing three precedents) that it ſhould” be delivered out on 
ſecurity : it being a bill brought by creditors and legatees, 
who were not likely to ſuppreſs it. W 


[ 962 } Forſter ver. Graham. e 
Conſtroction E RR O R of a judgment in B. R. in Ireland in an eject- 
. ment there brought on the demiſe of Arthur Earl of 
; ' Angleſey for lands in the county of Meath, and upon Not 
C guilty pleaded a. trial at bar is We and the jury find this 
1 ſpecial verdict : 1 ton * TN 
| That 13th May 1701, James late earl of ' Angleſey was 
K ſeiſed in fee of the premiſes in queſtion, and being ſo ſeiſed, 
he on 14th May 1701, made his will in writing, whereby he 
deviſed all his lands in Ireland to John lord Haverſham, 
Arthur Anneſley his brother, and Mr. J. Coote, and their 
heirs, in truſt for payment of his debts, and after payment 
thereof, then in truſt for Arthur Anneſley for life, and after 
his deceaſe in truſt for and to the uſe of his firſt and every 
other ſon in tail male, and for want of ſuch iſſue then in truſt 
for Richard lord Altham his uncle for life, remainder to his 
firſt and every other ſon in tail male; and for want of ſuch 
iſſue then in truſt for and to the uſe of Charles Anneſley his 


„ 


— — , — 
* - W 8 Py 


* Burn Ecc. L. v. 4. 20). 
uncle 
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uncle for life, remainder to his firſt and other ſons in tail male; 
remainder to his own right heirs. Then he appoints the 
truſtees, towards raiſing money to pay debts, to let the pre- 
miſes for thirty-one years in pofſeiſion and reverſion, reſerv- 
ing the beft yearly rent; and that after payment of his debts, 
whoever ſhould become ſeiſed of the premiſes by virtue of 


his will, might make a thirty-one years leaſe, reſerving the 


beſt yearly rent. Then they find, that Richard lord Altham 
died iti the life-time of the deviſor, who 23d November 
1701, made a codicil, wherein he recites his will, and a 


defign to alter ſome parts thereof, and that the codicil ſhall 


be taken as part of his will; and declares he does not intend 
to alter his will, except in the particulars expreſſed, but the 
ſame ſhould remain in all other reſpects. Then he deviſes 
his lands, in England and Wales to the former truſtees, for 
payment of debts, and afterwards to the uſe of Arthur Anne- 
ſley for life, remainder to his firſt and other ſons in tail male, 
the remainder to go to ſuch perſons, and with ſuch powers, 
as by my will are deviſed. And as to his lands in the county 
of Meath, he deviſes them to Arthur lord Altham for life, 
and after his deceaſe to his firſt and other ſons in tail male, 
remainder to the daughters of lord Altham, and for want of 
any iſſue, to his brother Anneſley for life, remainder to his 
firſt and other ſons in tail male, and for want of ſuch iſſue, 
the remainder to go to the ſame perſons, and with and under 
the ſame powers, as my ſaid other eſtate deviſed to him as afore- 
ſaid is appointed to go. He further appoints, that lord Altham 
ſhould enjoy free from his counteſs's jointure; and if af- 
fected thereby, he appoints other eſtates to be a ſatisfaction. 
And then having republiſhed his will, he died 18th January 
1701. That upon his death Arthur lord Altham, the ſon of 
Richard in the will named, entered and was ſeiſed, prout lex 
poſtulat, and being fo ſciſed, 27th Auguſt 1708, by inden- 
ture demiſed the premiſes to Andrew Caldwell for thirty-one 
years at 60. per ann. which was the beſt yearly rent that 
could be got; that Caldwell entered and was poſſeſſed, and 
iſt December 1727, Arthur lord Altham died without iſſue, 
and that the leſſor of the plaintiff is the perſon called Arthur 
Anneſley in the will and codicil, and that he entered and 
made the Jeaſe to the plaintiff, who entered and was poſſeſſed, 
till ejected by the defendant. But whether by the will and 
codicil Arthur lord Altham had power to make the leafs for 
thirty-one years to continue in force after his death, is the 
doubt of the jury, on which they pray the advice of the cours. 
And if he had ſuch power, they find for the defendant ; if 
not, for the plaintiff, . 

* 6 F 2 After 


[9631 
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| After ſeveral arguments in Ireland the court was of opi- 
nion, that lord Altham had power to make the leaſe to con- 
tinue after his death, and conſequently gave judgment for the 
defendant. And error being brought in B. R. in England, 
the general errors are aſſigned, and in nullo gſi erratum 
r oh Fobbos ebony; 0d 

Fazakerley pro guer” in errore argued, that lord Altham 
being a bare tenant for life, could made no ſuch leaſe, without 


expreſs words giving him ſuch à power. And that the court 


was not to conſider the reaſonableneſs of the power, but whe- 
ther in fact it is given to him. However this might be up- 
on the will, Where the power is generally given to all who 
ſhall become ſeiſed; yet this mult be conſidered upon the 
codicil, in which he makes an end of the proviſion he intended 
for lord Altham and his iſſue-male and female, and goes on 
to limit the eſtate to other branches, before he makes any men- 
tion of the power. And when he takes notice of it, it is by 


adding it to the laſt remainder, 


[ 964) 


As it ſtood upon the will, he made his brother the firſt 
taker, and therefore might think proper to give him the power; 
but he might not care to intruſt it with lord Altham, when 
by the codicil he puts his own brother behind him: and 
the changing his place, by making him the firſt taker, was a 
ſufficient benefit, without addition of the power. 


Ihat theſe powers are to be conſtrued ſtrictly, being clogs 
upon the remainder-men, and finally upon the right heirs of 
the deviſor. He therefore contended that the leaſe fell with 
lord Altham, who died in December 1727, by which the 
eſtate came clear to the leſſor of the plaintiff, and that the 
judgment againſt him was erroneous, and ought to be re- 
verſelt. off 


Strange contra argued, that the judgment in Ireland is right 
and ouglit to be affirmed: is | | 


Ihe queſtion upon which this. is to turn, is ſtated inthe 
concluſion of the ſpecial verdict, and is, Whether the leaſe 


for thirty-one years made by Arthur lord Altham, reſerving 


the beſt improved rent that could be 
tinuance after his death ? 


And this depends upon the conſtruction of the will and 
codicil together, by which I ſhall inſiſt, 1. That it appears 
to be the intent of the deviſor, to give him a power to make 
ſuch leaſe. And, 2. That he has uſed words proper for that 
purpoſe.” & 27 
On the one hand T admit, that barely as tenant for life he 
could have no ſuch power, but we muft look for it in — 
; | — v 


got, has in law any con- 
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will or codicil. And on the other hand it muſt be admitted 
to me, that they both make but one will, and ſo the deviſor 
has declared. 


By the will (which hes i in all the Iriſh eſtate) the deviſor 
limits the premiſes, after payment of debts, to his brother 
Arthur for life, remainder to his ſons in tail-male, remainder 
to Richard lord Altham (the father of him who made the 
leaſe) for life, with remainder to his iſſue-male, and for want 
of ſuch iſſue to his uncle Charles Anneſley for life, and after 
his deceaſe to his ſons in tail-male, remainder to the right 
heirs of the deviſor. And then come the words of the power, 
that whoever ſhould become ſeiſed of the premiſes, might 
make a thirty-one'years leaſe, reſerving the beſt improved rent. 


As it ſtands therefore upon the will, it is plain he intended 
to exclude tio one who ſhould be ſeiſed from this power of 
making leaſes, but gives it as well to the tenants for life as 
their iſſue in tail. And it is not a power perſonal to the de- 
viſees named, but a power that is to run with the land, in 
whoſe hands ſoever it ſhnould come. Thus it ſtands upon 
the will. 


" Conſider. what alteration is made by the codicil. By that 
it is plain he intended a benefit to lord Altham, and — to 
abridge his power. For whereas by the will he could take 
only in remainder after the life eſtate of the preſent earl, and 
the extinction of an eſtate in tail-male in his iſſue : he now 
makes him the firſt taker of this part of the Iriſh eſtate, and 
deviſes the fame to him in poſſeſſion. He exonerates this 
eſtate from the payment of debts, to which it was ſabje& by 
the will: and appoints ſatisfaction to be made out of his 
other eſtate, if his lady's jointure ſhould affect this. He like- 
gives this eſtate to the iſſue- female of lord Altham, which 
is more than he did even for his own brother, or any body 
elſe. From all which it is natural to imagine, he did not in- 
tend to extinguiſh this power as to the firſt deviſces and their 
iſſue, . and leave it only to Charles Anneſley his uncle, = 
can claim only under a remote remainder, 


And to ſupport ſuch a conſtruction one would be led to ex- 
pect an expreſs extinguiſhment of the power, But of this 
there is no pretence. All that is contended for is, that he has 
omitted it in the firſt part of the clauſe, which deviſes it to 
lord Altham and his iſſue, and to the preſent earl and his iſ- 
ſue-male ; and has introduced it only at laſt, where he refers 
for the ſubſequent remainders to what is contained in his will, 
which perſons are to take the eſtate with and under the powers 
in the will. But as this is very unnatural and abſurd, ſo it 
* directly contrary to the words and the legal and natural 


cons 
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conſtruction of them. He introduces the codicil, with de- 
elaring that his will ſhall ſtand in all particulars, not altered 
by the codicil. He ratifies and confirms the unaltered parts, 
and republiſhes his will, ſubject only to the alterations. 80 


that as he only tranſpoſes the place of lord Altham, and makes 
him to take in poſſeſſion inſtead of remainder, I apprehend 


the power would have ſubſiſted in him, if there had been no 
notice taken of it in the codicil For otherwiſe his will does 
not ſtand as to all the particulars unaltered by the codicil. But 
Jo far is he from deſigning to take away the power, that he 
takes notice of it in every part of the codicil, and even ex. 
tends it to lands that were not comprized in his will, which 
are the lands in England and Wales. Thoſe he limits to the 
preſent earl and his iſſue, “ and for want thereof, the remain. 


- 


Le der to ge to ſuch 27775 and with: ſuch. pawers, as are 


{ 966 ] 


| | vill. He adds, the fame: words to the 
deviſe of the Kildare eſtate, and likewiſe to the deviſe of the 


ct mentioned in his aui 
premiſes in queſtion. _ _ A dn, 
0 The plain meaning of the words, is this, fy 
«© Whereas by the will I have appointed A. to take before 

4 B. I now appoint B. to take before A. with remainder to 
C. as before, and under the ſame power.. Which words 
with and under the ſame power, muſt in conſtruction extend 
to the whole, according to ſeveral authorities. 1 Sid. 312. 
Ferrers v. Newton, it is there laid down as a general rule,“ that 
«< words in the beginning or end of the fentence run thro' 
* the whole and govern all, but words in the middle refer 
„ ad media tantum as if a leaſe for life be made to A. re- 
mainder to B. for life, rendering rent, the reſervation extends 
to both; but if it had been to A. for life rendering rent, re- 
mainder to B. the reſervation would not have extended to the 
laſt. The ſame rule is likewiſe laid down in 1 Sid. 328. 
1 Saund. 58. and Hob. 276. So in 10 Co. 106. Humfrey 
Lofield's caſe, A. demiſed to B. a cellar for one year, and if 
at the end of the year both parties ſhould be willing to con- 
tinue it for any longer time, then B. was to hold over for 
the term of three years then next following, rendering to A. 
. yearly during the term. It was objected in an action 
fs the firſt year's rent, that the reſervation was only for the 
contingent intereſt of three years, and neither party had ſuf- 
fered that to ariſe; and it was only during the ſaid term in 
the ſingular number, which could refer only to the laſt 


14 


antecedent, which was the term of three years. But the 


court held, that the reſeryation went to the whole, and the 
proper place of it was after the limitation of all the eſtates. 
And therefore if à man lets lands to A, for life, remainder 
m | | b 8 


HILAuY TerM 7 Geo. 2. 


to B. and the heirs of his body, and for default of ſuch iſſue 


remainder to D. in tail, or for life, rendering rent, this reſer- 
vation ſhall extend to all the eſtates before e. eearts 


In the caſe at bar the 3 are uſed at the cloſe of the 
ſentence. to this effect, . I give my eſtate in Meath to lord 
Altham for life, remainder to his firſt and other ſons, remain- 
der to B. in tail, remainder to C. with a power to make 
leaſes for thirty- one years. Which laſt words, according to 


the 3 cited, will pare the power to every one of the 
eſtates, . | 1 


It is obſervable, that i in We deviſe of the Meath date” he 
has uſed a word with regard to the power, that he has not 
uſed as to the Engliſh or Kildare eſtate, and that is the word 
under: he gives theſe eſtates to the remainder-man with the 
power of making leaſes ; but this is given to the remainder- 
man with und under ſuch a power. The conſtruction of 
which is, that he ſhall have the eſtate tuith the power to exer- 


ciſe it himſelf, and under and ſubjef to the Aa of it by 


thoſe who went before. 4 


I can by no means admit this to be a power that prejudices 
the remainder- man; I rather take it to be for his benefit, 
there being no room to take a fine, but a direction to reverſe 
the beſt improved rent; and tenants for a certain term of 


years are more likely to keep the eſtate in heart, than where 
their intereſt depends on another's life. | 


What therefore we muſt inſiſt upon is, that the power. is 
well raiſed by the will, and muſt ſubſiſt, if not extinguiſhed 
by the codicil; that the codicil is ſo far from extinguiſhing, 
that it takes notice of, and confirms it : -and that it is abſurd, 
and contrary to the plain intention of the deviſor, to ſay, 
that lord Altham, his own brother the leſſor of the plaintiff, 
and their iſſue {for whom he has ſhewn the greateſt regard by 
placing them in his will) ſhall have no power, and that 
it ſubäte only for the benefit of Charles r the moſt 
remote remainder-man in the will. 


Et per Curiam. We muſt take the will and the codicil to- 


gether, and upon both it is plain he only intended to alter the 


order of taking, and to exonerate this eſtate from the debts, 


to which it was ſubjected by the will. There is no neceflity 
to confine this power to the laſt remainder-man, eſpecially 


as the warner in ud nnen — 


other. 


An Aberiut concilinns was granted. But no body x en 
if in error to argue it: the judg- 


ing on the part of the plainti 


ment was afterwards affirmed without further debate. 2 
er 
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Sir Francis Page, Kant. ae" 
Sir Edmund Probyn, Knt. ' | Juſtices. 

. William Lee, Eiq. e 

Jobn Willes, Eſq; Attorney-General. 
Dudley Rider, Eſq; Solicitor-General. 
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Dominus Rex ver. Gibſon. 


Defendant after HE defendant was convicted of forgery, and would 
1 have moved for a new trial, without appearing in 
move for a new court; inſiſting that this differed from a motion in arreſt of 
tral. judgment. But the court held there was no difference, for 
Ante 344 the verdict fixes ſuch a preſumption of guilt, that the court 
| Vuuoill be ſure of him, before they intimate any opinion: and 
even when the verdict was brought in would have committed 
him, had he ſtaid in court. And the chief juſtice mentioned 
the caſes of Regina v. Ridpath, Paſch. 12 Ann. and Rex. 
v. Lunt et Wombwell in perjury, where the diſtinction now 

taken was over-ruled.  _ _ | i 0p | 


Day et a, verſe Searle. 


args the con- FH E mariners libelled on a contract under ſeal, and 2 


ſeal mariners 1 prohibition was granted, on the authority of Salk. 31. 
cannot ſue in Vide 3 Lev. bo. contra *, F-4 n | 
Admiralty. F 

A775 - <1; . A 2 — EDS I 11x — 


* Vide the caſe of Howe, Eſq; v. Napier, 4 Burr. Rep. 1944. In which 
Lord Mansfield fays, © Thecaſe of Day and others agsinſt Searle, in 2 Stra. g68. 
„ is moſt expreſs, that if the contract is under ſeal, a prohibition ſhall be 
* pranted.” And the note at the end of it, © Vide 3 Lev. 60. contra,” 
means, © Notwithſtanding the caſe in 3 Lev. 60. to the contrary.” “ | 


5 | | Comber 


Fas ter TERM 7 — we 
„ * Comber' verſe Hill. 


U PON not guilty in ejectment for ths 1 mo of a 
houſe, with the appurtenances, in Suſſex, on the de- 
miſe of John Jarvis, and Ann Ws 21 the Jury find this 
ſpecial verdict. | oy 


That Richard Hoiden being | ſeiſed in be be tlic "whos 
premiſes, .t1th March 1698, * made his will in writing, 
whereby he deviſes the whole premiſes to his ſon Richard 
(after the death of his wife) for life, remainder to his tirſt 
and every other fon and ſons in tail male, and for default of 
ſuch iſſue to bis grandſon Richard Holden, be ſon of Thomas 
Holden, and to Eliza ih Holden 5 grandaugbrer, equally 
to br divided, and to the heirs of their re bear e bddiee; and 
for default of | ſuch iſſue to his Yi ter Ann Holden 1 
fee. That 25th March 1699, the deviſor died ſeiſed; that 
the deviſor's wife, Richard his ſon, and Ann his wife, and 
Elizabeth Holden the grandaughter, are dead. That Richard 
the ſon left no iſſue male, and Elizabeth the grandaughter 
died without iſſue. That Richard: Holden the grandſon is 
living. And that 1ſt March 17 72Þ Ann the grandaughter 
married John Jarvis (the leſſor) who: claiming, a moiety 723 
fed, 


right of his wife, on the death of Elizabeth, entered 

made the leaſe to the plaintiff, who entered an 5 5 

until ejected by the. defendant. Sed -utrum, th pre 
auer, pro guer', Et 1 pro def, pro def” IA ihaie's 


This cauſe was twice. argued at the bar upon the Ward! 


Whether any. croſs. remainders were created by this will ? and 
this term e cb ar delivered the reſolution of 1 
court, 165 «ey 0 10 eg „ e lg 

The en gueſtier in this caſe is, In whom the moi 
deiſe de Elizabeth the grandaughter veſted on her deat 
without iſſue ? Whether in Richard'the grandſon, rhe other 
deviſee in tail, or in Ann the grandaughter under her remain- 
der in fee? Or in other words, Whether any croſs remain - 
ders are created by this will? If there are, it will be with the 
defendant ; if not, with the plaintiff. And wie are all of 
qpinion, that no croſs remainders can ariſe upon this = 
but the moiety of Elizabeth goes over to her filter Ann. 


To make croſs remainders in any caſe, there ſhould 'be 
either expreſs words, or a ſtrong neceſſary implication.” For 
the firſt of theſe,” I do not find it was infiſted on at the bar, 
that there are any expreſs words; all they contended for on 


the rt & the defendant” was, 0 bring t under 'the' other 


bead of a neceſfry implication,” This neceſfiry implication 
muſt ariſe from words that denote the Plain 3 of tlie 
Voz. II. 66 4 deviſor, 


953 


969 


Of croſs re- 
mainders by 
implications 


[ 970 ] 


EASTER TERM 75 GE o. 2. 


© 1 deviſor, and that cannot be ſatisfied without ſuch a conſtruc. 


tion ; for if it ſtands indiferent, we cannot raiſe croſs re- 


40 mainders by conjecture. mY 10 VAR TIT, en 71 


+ Te donbr here arifes'ort the words, . and for default of 
"ſuch iſſue,” "Which being relative, we muſt fee what 
8 ore: thoſe words are, te ny tibe grandchildren Nhe 
* and Elizabeth equally to be divided, and to the heirs of 
& their reſpective bodies; now the word reſpective is what 
fuch may very naturally refer to; and then it runs, I give 
one half to my grandſon, and the other to my grandaughter, 
and, for default of iſſue reſpectively,” I give the ſame to Ann, 
i. e. Me fame reſpective D was ſeiſed 
of: otherwiſe the word reſpectiue muſt be rej 3. where as 
ſtands in this will, it will have the an, as if the 
viſes had been by ſeparate clauſees. 


The deviſor was thinking it improper to Aide this houſe 
between three; therefore he takes care, that dut two grand- 
children ſhall take together; ſo that letting in Ann on the 
death of either, makes no more ſplitting he he allowed at 
' firſt. This is a circumſtance ariſing on the face of the will, 

where he calls them all grandchildren : and he den uments 
from the relation the deviſees ſtood under to the r, have 
always been thought of weight. 


This caſe. materially differs from the eaſs or Holmes UA 
Meynel, relied on by the defendant. That caſe is reported 
in Poll. 425. Sir T. Jones 172. Raym. 452. and'Shin. 17. 
and was thus. A. deviſed to his two daughters: and their 
heirs, equally to be divided between them; and in caſe they 
happen to die without iſſue, then I give all the faid lands to 
my nephew. And it was held, that the nephew could not 
take until both ſiſters were dead without iſſue, and that there 
ſhould be croſs remainders. This caſe. muſt be. taken for 
law; but unleſs croſs remainders were raiſed, the intent mult 
fail, and material words be rejected. For, firſt, it was not 
his intent to provide for his nephew, while there was any 
iſſue of either of his daughters: he was not ſo near to him, 
and ĩt would be an unnatural conſtruction, to carry the eſtate 
from his own iſſue to him, which was much relied upon. 
Secondly, it is if they die without iſſue, i. 6. if voth die: 
and that is, Ray mond's conſtruction of the word they, to 
which the reſt agreed. Thirdly, it is 40 the ſaid lands, 
which ſhews he intended all ſhould go together: and it was 
. to imagine, that the death « one daughter ſhould 
ry the. eſtate from the other, even her own, moiety; which 


have been the RAYA ae nephew beck ken le de 
. AF iy 1 $04 Hon nar ma 2 
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80 in the caſe cited from 4 Leo. 14. of a deviſe to two [ 971 ] 
ſons in tail; and if any of my ſons die without iſſue, theri 

the whole land ſhall go to a ſtranger in fee. There was the Wes 
unnaturalneſs of giving the eſtate from his own children, and 

the word whole could not be uſed without raiſing eroſs re- 

mainders.. Upon the whole the plaintiff muſt have judg- 


5 


Kent verſ. Kent. 


T* 18 was a writ of error from Ireland upon a ſpecial Where there are 
1 verdict in dower, ariſing. upon the coniſtruction of an gt ang dne 
Iriſh act of parliament, of no conſequence to be underſtood dies after judg- 
here: but beſides the argument upon the merits, there were ment for da- 
ſeveral exceptions taken to the record, all of which (except mg. 250 bis 
one) were over- ruled. And as to that which was allowed, other bring er- 


it may be ſhortly ſtated by way of caſe. T 01 oy 
There were two tenants to the writ of dower, Edward of the judgment 


May and Robert Kent: the demandant has judgment to re- d tbe n 
cover her dower, and 1581. for damages and coſts. They recovered a. 
both bring error, and aſſign errors, and then Edward May geinſt the ſur- 
dies, and there is judgment to abate the writ of error. After Viving 3 
which Kent and Robert May, the heir of Edward, bring a a 
new writ of error; and the judgment is affirmed in toto; 

and a writ of ſeiſin awarded for the dower againſt both, and 

execution for the damages and coſts againſt Kent only, and 

alſo for the value from the time of the judgment, according to 

the former computation. | 

To this exception was taken, that Kent alone ought not 

to be charged; for the ſtatute ſubjects not only the tenant in 

the action, but alſo thoſe who join in the writ of error, as 
being bound by the judgment. Hoe. 
And after conſideration, the chief 
nion of the court upon this point. „ 
fy We are all of opinion, that as to damages from the time 
of the judgment in C. B. to the affirmance in B. R. in 
were the judgment is erroneous, and ought to be re- 
We have no doubt but that the King's Bench might award 
2 from the time of the judgment to the affirmance. 
But the objections are to the manner of doing it, and they 
are two: 1. That they have computed it according 16/ the 


uſtice delivered the opi- 


value found by the firſt jury, whereas there ought 40 have [ 972 } 


been a writ.of inquiry. And, 2. Becauſe they have awarded 
them againſt Kent only, 0 rn! Mee (Ee 

As to the firſt : This power of awarding damages on the 
wit of error is not founded on the ſtatute of Merton, for 
re 6 G 2 that 


. * 
— os. 21 þ - 
' wn Mhat+ Yo 3 


Pe 
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Ito 1 that gloss nat. enable the goutts. 10 go fürther than: the'effec.. 
_** = tyal judgment o ever ſein in the court where the writ is 

brought, Its gave gocalion to make'therſtabuts 16 U 
| un, 20164 8: Which is eneded;in Ireland the text ytar; and 
ö thereby; power is given to the court to which dhe oauſe is 
= remiqyed hytwxit of error: to award an inquiry ofithe value of 


the meſne profits after the firſt judgment in do ys ane upon 
| return thereof to award-an Execution,” * 
Fes has nay F Be 0 Me 3136 d value is aſcertained ly the 


erefore it 2 re. matter of computation, 


a bia 10 . Ry mal A out. a Writ. of 4 quiry. To 
obo, 191. - erh 10 127 


hat the ase is F of a new law, 


e 4 e e re The nog therein preſcribed mult be obſerved: 


- 


s belfdes, ab the time for wh ich they are given. is different, the 


R .. 
EI l 


* e value might be ſo too; oh that was the reaſon why tho 


Ben: former computation was not allowed to be the rule. The 


ſkatute of Merton does Hot require a writ of i inquirys, as this 


— . Ades: and "therefore the jury Who try any colla- 


—— as 


" 4 * 
1 


Ee jean is e at this heing "Brite betiche' 
k 272] 


one: 'tquire of the value at the fame” time upon the 
Sol Aeon; and no inconvenience cat arſſe, ; becauſe 
they/are aſſeſſed by'a j ajory either Way: but. where t e alue is 


js: 7 te be inquired of, or the] 115 ent is U oH A emur- 
rer, there is neceſſity for 4a Writ of qui 2 0. 4. 


2 Saum. 335. Lütt. 719. And agrees le to this is the 
caſeof Wofden v. Worden, entered in B. R. Paſch. 3 V. 


& Mot. 393 where the valde was omitted to Be in quired 
of below, and a writ of i inquiry was awarded'by this court. 


Ad as it was wrong in this cafe to aſſeſs the damages 
mg e ſo, 2. was it bad 1 the you: mor 


: 


As to he damages aun their Joint FR they muſt be 
copfideved as (joint treſpaffers, and then tlie heir is not 
chargeable, but the whole damages may be levied on the 
ſuryivor. But for the time the heir was in poſſeſſion, he 
was equally. a treſpaſſer with Kent, and as ſuch equally liable 

make ſatisfaction. Could he maintain this writ of error 
without entering into a recognizance ? Certainly he eould 


3% e bas. Ao ae g Sr Wee as much iy 
7 e t, O> Li gol rhe 
But ber: taking it 10 be wrong in dotiepartiiblars; ah as; 


the heir,” he 
eannot align this for error, hugh Kent may And to be 


fu$:khe:genetal rule is thut. a =- — matter for 
his own 5 or bat he ought to be Sky the de- 
5 8 5 Hlia. 891. 1 Sorird: 222. 

J 2 fob 98. WAR that whe _— us 
en 2 | 
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here, it being the fault of the cqurty,and differs from the = | 
ao long an eſſoĩn which-isprayed-by the party, 8 C 

Beecher's caſe. 4 Faun. 49. 1 Nl Abr. 789. Ea | 
'This part of the Judgment therefore being wrong, and the 
error well aſſigned, it muſt be reverſe} as to this part only 


2 the 74 a r m by, of 20 0 
J ri Ni per f 4 1 
e e hould. ug lh one ; 9 yaa 168.6 


ko. 934- 
direct them to aw ard a writ of 1 in for we cannot 356 it 
ourſelves, a5, We. pul aye, done 1955 Engliſh cauſe, 95 
t wut go., 14d out of, bur. power. But 7 5 
the, recor iran of one Part, and reverſal of the Co. Jae. —. 
e a 10 95 . If rel aud, to award a Vrit 530. 


Carth. 180. a. 


f San Hh upon, e thereof 9 99, WE by e Cre, Cre 
eto... 


1. 1 10 Yu) {ca ©! Nom 309 3, 8 # EY 1 c ; Nen 


cal Gary wer], Minton. Wa 


T RESP. ASS for breaking and po ahi his cloſe, and ieee al ifſog... 
treading dawn the graſs, The defendatit pleads;*t 4 94 405 a 5 
r | vB 


us in quo Was his proper lands. To Which NE fart 

hu 6 that it was the eſtate of inkeritarice and the prope | 
lads of the plaimtiff, and not tlie proper lands of the | "4% 
fendant; open v which iſſue is Jp | 20d A | verdict. for t te 
plaintiff. .- ALES { OAT C18 

'Ketelbey moved in arreſt of pay "that this Wand 
immaterial iſſue, fer this is a policiidry,agtiony; and the plain- . 
tiff may. have the inheritance in bun and l yet. nat be i 10 3 


feſſon. x 1 1 53 215 37) 
Strange contra inſiſted, that i ot but an N i 
and had the pleadings. been in Latin. it would have been th 
mon plea of {;herum tenementum, as it was intended to 
55 this tranſlation, The queſtion, between the parties is, 
whom. this cloſe belongs ? and the jury have found it be. 
longs..to the; 158 And though J admit this replicati 
0 ea woul d both have been ill on demurrer ; yet after 4 
ba it is wr enough; and he cited 2 Bug. 41. .5 Co, 
Fall. zb 5. Telu, 227, and Tria, 1 Geo. 1. neſt 
eatman v. uſton, where in treſpaſs the pe As We ple Sy 
5 A. ſeiſitus fuit and demiſed to him, and then preſcribes 
in a que-eftute-for a way; and found for the defendant, and 
held well after vs dict; though it was objected, that he might 


hy an Lge e unter Je eiu, 10 Wicht no picſcripton [974 ] 
or 
ian. 78 being faund to. be the plaintiff's — * 


1e per Cur C 
of inheritance, we muſt take it he had the fee, which is the 
50 intereſt, and that the defendant had no intereſt at . 

20 * 6 


. 
f 
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Me are not to preſume u poſſeſſion diſtinct from the fee; and 


here is enough for us to ſee where the right 1 the cauſe is, 
And to warrant hank e nanh for the plaintiff. 


* 4 gy 
35575 rr Jf ri 


r e, 
Vl | Deveniſh werſ. Mertins. 


Puggeass forta a And after Not gui 
1 pleaded, the U ee to diſcontinue wee 
ment of coſts. The defendant, upon affidavit of his bei 
à juſtice of peace and in the execution of his office, 1 tioned 
had Jaane coſts. And the queſtion was, Whether it ſhould 
422 by rule or by ſuggeſtion? And upon conſideration the 
E. oy, that this. being a diſcontinuance: with leave of the 
nt obtained by rule, they might make this a part of the 
And that differed. it Fon the cafe: of a verdid or 
nonfuit where it muſt be done by way of ſuggeſtion. 


Dominus Rex ven N 


w 


1 4 


1411 


have no W 


ate Wainrigbt ver /. e 
Where church- H E church wardens were cited into the court of Litch- 


— a c L cen they bad accounted 
cannot be cited gt” the veſtry acorn which was rejected: and a 
— prohibition Gaſes 8 A the ode is not to take the ac- 
count; he can on 1 give a judgment "quod computent, and to 
what purpoſe ſhould they be ent back to thoſe 'Who have taken 
their account already. The fame rule was made in Scaccaris, 
Paſch. 2 Geo. 2. between Haughton er al church-wardens 
of St. Alban Woodſtreet and Kendrick er 2; and in the 
caſe of the church- wardens of Hammerſmith, Mich. 1 Gee. 2. 
Nutkin v. Robinſon : and vide Lutw. 1028. and e 


to Church- Warts 10 3: +. 


—EY <> — 


2 k 4 
— — * — * — — 3460 4 ens 8 * — rn 9 


2-7 | * By the flat, of 26. Geo. 2. ©. 27, "It is enated, That no 3, order, ads 
judication, warrant, aF wack ol det Es tops or other inſtrument already 
made, done or executed, or hereafter to be made done gr,executed, by twa 
or more jultices of the peace, which doth not expreſs that one or more of 


ey is or are of the GAs ne eee 1 
71 e poll ' {Its ate {1 vid ' 
de polt 2133. | 
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| {4-292 9771 rt Dobbs ver/; Paſſer. 800 WR [ 975 1 
TT 
aſide. 


he had loſt any trial the defendant applied to ſet it aſide, ment wy 


though ſtrict ns eee payment of coſts and taking 
notice of trial; which the plaintiff refuſed. And the 3 
being applied to, a diſtinction was offered between ejectments 
and all other actions, becauſe the right was not bound, but 
a ne ejectment might be brought. Sed per Curiam. That 
diſtinction held formerly in many inſtances where it is now 
exploded;* you cou not formerly have a new trial. as you 
now may ; und great inconveniencies may ariſe from chang- 
ing the poſſeſſion; timber may be felled, &c. and as the Com- 
mon Pleas makes no difference, and we are got into their 
way in all other actions, it is proper to do it here too, 


11107727 
QC . 3s 4.2 


4 


| Gammage ver ſ. Watkin. 


T HE debt was three guineas, but the coſts ſwelled.it to Where the deba 
14. 10s. for which the plaintiff had judgment, and doc rr 
the defendant brought a writ of error. The plaintiff brought ena 
debt upon the judgment, and held the defendant to bail: and holding te bed 
now upon motion the proceedings were ordered to ſtay pend- in debt on the 
ing the writ of error, and common bail to be accepted; for Jud — 

as the original demand did not require bail, the addition of 


coſts will not alter the caſe. * & 
Tr 1 Nr dd — 4 g Dominus Z 
222 12 * | 
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NN. 517 148 57 
Wucher bad 2: 365 , bees yo) © Non 2 
„ide the caſe- of Belither v. Gibbs, 4 Burr. Rep. p. 2117. where the | b 
deſendam moved to be diſcharged on common bail; and bad obtained a rule 5 
to neu cauſe,” The queſtion was, Whether the plaintiff in an action of | 1 
debt upon a judgment for upwards of 10l. can hold the defendant to ſpecial | n 
« bail, in this court where the original cauſe of action was under 101. but the | 
«© jud#ment by tlie addition of coſts, exceeded tol ? 5 
Sir Fletcher Norton ſhewed cauſe, He obſerved that the courts of King's 4 
Bench and Common Pleas differ in their practice. C. B. holds to ſpecial bail. 
in fuch caſes: B. R. accepts common bail. ix 4 ö 
Lord Mansfield: *Tis pity that the two courts ſhould differ in their pradtice 
on an act of parliament, (ia Geo. 1. c. 29. 4 1.) There is reaſon, I 
think, to leau againſt requiring bail on the action of debt on judgment, when . 
it could not be required in the original action. In error, brought upon an c- 
tion of debt on judgment, the action of debt on the judgment follows the na- | 
ture of the original action: and yet bail ſhall not be required on bringing 2 N 
vrit of error upon the Jac ent obtained in the action of debt on the Beſt : . 
judgment. This was ſo ſettled in the caſe of Bidleſon eſquire, adminiſtrator, | 
v. Whytet efquire.” Tr. 4+ C. 8. in this court. (Vide Burr. 1545), a oY +4 
Mri>Juſtice Aſton. The practice of this court is more in favour of liberty _ 
than thar of the Common Pleas, Lord Mansfield ſaid, There ſhould be a 
uniſ6reity between” the two cott, and he recommended it to Mr. juſtice _ 
Alton to take u note of this matter, and'talk with the judges of C. B. about 
4. He obſerved that the ſubject will get nothing by this court's not holding 
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.- ference they 


* agreeable to the act of parliament; and I believe the court of Common 
; hens: ell alter their practice“ But in the cafe of Nightingale againſt 
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Dominus Rex ver /. Juſtices of Shrewſbury, 


TP ON. appeal to the ſeſſions thepoor's rate was quaſhe 
WHY the ſeſſions make a new one. To remove nd? 


IR moved for 4 certiarari, becauſe here we could have no ap- 


„ which was one rraſon given in the caſe of Utoxcter, 
ut the court ſaid, that was not the otily reaſon they went 


4; n s * 
— 


upon, and denied a cxfitiararſr. 


. 
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to bail berauſe che plaintiff, will bring his aftian in the court where he can 
Id the. defendant to bail; ſo that the defendant, will not be at all relieved 
from finding ſpecial, when the ſuit may as well be brought in the court which 
Hors require it, av in that which does not. itt 
1 Cur. lt is ſettled in this court, That common bail ſhould be accepted,” 
and we muſt keep to our own rule, The rule was therefore made abſolute, That 
the defendant be diſcharged on common bak 
Sir James Burrow adds the following note. The court took the proper 
methods of obtaining a uniformity of practice in the two courts for the future, 
And in conſequence thereof, lord Mansfield now detlired the reſult of a con- 
had had with all the judges, which he ſhortly expreſſed in the 
Ford or to the effect following. I have laid this matter before all the 
jodges. They all think our practice to be the more teaſonable, and more 


ghtinigale, in the C. P. there being judgment of nonſuit, and the colts re- 
covered by the defendant amounting-to upwards of 10l. he brought an action 


on chis judgment, and held the plainuff in the original action to ſpecial bail. 


On a motion to diſcharge the now defendant on a common 8 the 
eaſes of Palmer and Needham, g Burr. 1389. and Bekther and Gibbs, 4 Burr. 


2117. were cited, by which it appeared that.the'praftice of the court of King's 


Bench was where the original debt was under 101. but with the coſts amounted 
to more than 10]. in an action of debt on this judgment not to hold a ſpecial 
bail. But the practice of the Common Pleas wasotherwiſe. And in the latter 
caſe, lord Mansfield is reported to have ſaid, he had conferred with all the 
jadges, and believed the Common Pleas would alter their practice. And it 


_ whs argued, that if the defendant. was not to be held to bail, where part of 


the debt aroſe from coſts, a fortiori he ought not where (as in the preſent 
eaſe) the whole demand aroſe from coſtsalone. But by De Grey chief juſtice, 


and tot' Cur*. No inſtance hes been ſheww where this court has refuſed to hold 


to ſpecial bail where the whole or part of the demand (upon which the action 
_ judgment is brought) ariſes from the recovery of coſts; but a multitude 

caſts the other way. Abd we fee nu reaſon to depait from the practice of 
the court. . Colts! recovered, for a grouudleſs proſecution, are as fair a debt as 


| for any other conſideration. And'by Gould Juſtice. The reporter in Belither 


and Gibbs muſt have miſitken lord Mansfield; for I was then, a judge in 


chis court, and remember no ſuch conferedce. Rule diſcharged without colts. 


Vide a. Blackſtone's Reports 2244. And in the caſe of Buſh v. Bates, Mr. 
Dunving ſhewed cauſe on behalf of the plaintiff, why common bail ſhould oot 
be accepted... The action was brought upon judgment of nonſuit merely, for 


_ coſts, || Mr. Dunning endeavourcd to diſtinguiſh this caſe from that of an ac- 


tion brought upon a judgment here the original debt was under 101. but 
the judgment is; by addition of the ooſls, raiſed to upwards of 10l. (ig which 
caſe the defendant is not holden. to ſpecial baih But lord Mansfield sad Mr, 
Juſtice Aﬀtan.,were ſo for fram allowing. ſuch diſtiaction, that they thought it 


rather leſs reaforableto bold to ſpecial ball in the preſent-cafe than in the caſe 


alluded ta. "The rule was abſolute for accapting common bail. Vide 6 Burr. 
Rep. 2660, 1 * , "x? 14 . 2 © 161. 55 


wer © | oh OO no Dan ths ; . Burleigh 
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—Baurleigh vaſe Harris © 1 
Al GMEN T was recovered in the Marſhalſea, Nowiit of ertor 

and error brought in B. R. and error in law aſſigned, rer agent es 
and the judgment affirmed: then a writ of error coram vobis ance. 


was brought, and error in fact affigned ; and the court ſtaid 


n upon it, and gave leave to take out execution. Ante 949+ a 
or as error in fact and law cannot be both aſſigned on orie 
writ, ther is no reaſon to do it by a more dilatory method : ; 


and it is like the caſe of Lambell v. Prettyjohn (ante 690.) [ 976 ] 
where it was held that error coram vobis would not lie after af- 
firmance in ine Exchequer chamber: beſides it would be very 
odd, that the ſame court ſhould affirm and reverſe. And as 
to the caſe in Sali. 337. where it is reported to lie after af- 
firmance : that is not warranted by the record, which is en- 
tered Hil. 3 & 4 Fac. 2. ro. 420. by which it appears, the 
eh is 


writ of error abated, and there was no affirmarice ; 
agreeable to x Roll, Abr. 753. 2, + 
Dominus Rex verſ. Ellames, | 


NFORMATION in the nature of a guo warrants Amendment, 
againſt the defendant, who claimed to be mayor of Cheſ- 
ter. The defendant juſtified under a charter and bye-law, 
by whicly the mayor is to be choſen by all the fellow citizens 9 
of the eity and of the ſuburbs and hamlets inhabiting within - 3015-0 
the fame; or a major part of them; and lays his election to | 
be by the majority of the citizens of Cheſter, To this there 
was a demurrer and joinder in demurrer. And when it came 
into the paper, the defendant's council perceived; that he, 
had left out thoſe' citizens who inhabited within the ſuburbs 
and hamlets, Whereupon they moved to , amend, and « 
deen by atidavits, that the proſecutor bad not loft a trial 
and. offered to pay coſts and likewiſe produced an affidavit, 

And after long debate and many caſes cited, the court gave 7 
leave to amend, and chiefly for reaſons peculiar to this caſe. 
1. Becauſe otherwiſe the ofſioe would be loſt, without trial of | 
the right. 2. This cannot be made uſe of as à trick to gain 
time, becauſe of the affidavit made in this caſe. 3. Here has 


been no trial loſt, ſo that the proſecutor may ſtill try the me- 4 
rits un time. 4. The f was not driven to. demur; 1 
for if he had gone to iſſue, and it had been found with the | 


defendant ;'yet as à defeck of title appears in the plea, he would 
havebeerrintitied-to-ajudgment of ouſter. Vide ante 394- 873- 


Von. II. a Trinity 


\ 


Where executor 
ſhall pay colts. 


The huſband 
alone may ſue 
for malicious R 
ſecution © 
the wiſe. per 
quod he was 


put to ex pence. 


. : - 
g 


[ 962 1] . 
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Trinity Term 
7 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Lord Chief Juſtice, 
Sir Francis Page, Knt. 
Sir Edmund Probyn, Knt. Juſtices, 
William Lee, Eſq. _ 
. Fohn Willes, Eſq; Attorney-General, 
Dudley Ryder, Eq. Solicitor-General. 


— 


m—__— «es. BAN. 
— 
* 


+ Caſwell verſ. Norman. 


N executor brought error of a judgment after a devaſſa- 


vit, and the court held he ought to pay coſts on af- 
firmance, “ | 


Smith verſ. Hixon. 


C ASE for maliciouſly proſecuting the plaintiff and his 
wife for receiving ſtolen goods knowing them to be ſto- 
len, per quod they were both ſcandalized, and the huſband 
interrupted in his trade, and put to expence. On Not guilty 

leaded, thy Jury find for the defendant as to proſecuting the 
huſband, and for the plaintiff as to the proſecution of the 
wife. And it was moved in arreſt of judgment, that what 
concerns the huſband being now out of the caſe, the wife 
ſhould have joined in the action as to the matter for which 
the- plaintiff would recover, and the action would ſurvive to 


her; and they cited Cre. El. 884. 1 Sid. 6. 


[978 


- Sed: per Curiam. In Savil v. Roberts, - Salk. 13: it was in- 
deed held, that expence alone without ſcandal would not be 
a ground for ſuch an action: but afterwards in the caſe of 


8 


* ” 


* 


— 1 


„ * 
” — * * 


* Vide ante 871 and the caſes there cited. 


Jones 
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| Jones v. Gwynne, Hil. 12 Ann. that opinion was exploded. Salk. 1g. 
Here it is laid that the huſband was put to expence, and this 

being an action founded upon a tort, the plaintiff was not 

bound to prove all the declaration, as he is in the caſe of con- 1 Leon 299. 
tracts: and though this action as to the ſcandal may ſurvive to Cio. El. 147. 
the wife; yet that is no reaſon, for he may undoubtedly main- J,; 
tain treſpaſs for beating her per quod confortium amiſit, and * 
yet no doubt the action for beating will ſurvive. The plain- 

tiff muſt have judgment. 


| Brafley et al verſ. Dawſon et ab. 
* trover by the plaintiffs as aſſignees of the effects of Sa- Land tax mo- 


muel Fairelough a bankrupt, a caſe was made for the of He 5 hands 


opinion of the court. is a debt to the 


That the bankrupt, was appointed collector of the land- _ 9 
tax for the precinct of Aldgate in the city of London during 
the year 1730. That 7th July 1737, he committed an act af 

bankruptcy, having then 1900. of the tax in his hands. That 

16th July, the commiſſioners of the land- tax iſſued their war- 

rant, upon which the goods in the declaration was ſeiſed the 

fame day. 17th July a commiſſion of bankruptcy iſſued. 

That an aſſignment was made to the plaintiffs on 19th July, 

and that en 22nd July the defendants took away the goods, 

and ſold them. 


Upon this ſtate of the caſe the general queſtion was, Whe- 
ther the plaintiffs had a property in theſe goods? for as to con- 
verſion (ſuppoſing there was a property) the defendants did 
not offer to diſpute it. This cauſe was twice argued at the 
bar, and for the underſtanding it, I ſhall give my own argu- 
ment for the plaintiffs, and the opinion of the court for the 
defendants. / en: Ot £177 5 OC INES! 

Strange pro quer. I ſhall conſider this caſe two ways, 
1. As if it was between private perſons ;z and 2. Whether here 
is any intervention of the prerogative, , '{ 
As to the firſt, To make theſe goods ſeizable they muſt 
be his i. . the bankrupt's, at the time of ſuch ſeizure, -'The 
power in 3 Geo. 2. p. 25. is,“ For the commiſſioners to ſeize 
the eſtate real and perſonal of ſuch collector to him belong- 
„ing.. And I ſhall infiſt that on 16th July theſe goods 
were not hit, the act of bankruptcy being ſtated to have been | 979 ] 
before. And that though in the caſe of the erown it has been 
held, that it is ſufficient to come any time before the aſſignment, | 
and there is no relation to bind the crown; yet in the cafe of 80 
a ſubje& the goods are in the aſſignee by relation from the act 
of bankruptcy, and all u _ 7 be avoided. W 4 | 

A Ws n 
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And. therefore it is conſtant experience, to oyer-reach a com. 
plete execution at the ſuit of a fate * Ty e only A 
of bankruptcy before, And 21 ac. 1. . 19. ſuppoſes fo, by 
providing that the goods ſhall be e ally diftributed between 
the creditors, whereof no execution is ſerved and executed 
before an a& of bankruptcy. So in Philips v. Thompſon, 
23 Lev. 69. 191. where the writ was delivered before, but 
| 15 executed until after an act of bankruptcy ; it was not 
doubted, but it would have been bad, had the act of bank. 
ruptcy been before both. Bankrupts are confidered as offen- 
ders, who haye forfeited their eſtate, and are not capable of 
conveying any property : and therefore where after an a& of 
bankruptcy, and before any commiſſion, the bankrupt ſells 
gods; it is in the election of the aſſignee, to diſavow it and 
Huſſey v. Phi- bring trover: he may indeed avow it, and fue for the money; 
dal, 12 W. . but then the bankrupt is not conſidered as transferring any 
roperty of his own, but as acting as ſervant to the aſſignee. 
Ibis ſhews there is no ſort of property remaining in the 
bankrupt. However it will be ſafficient for my purpoſe, if 
we only ſuppoſe the property to be in abeyance, as in the 
common caſe of inteſtacy before adminiſtration ; for then the 
goods were not his, ad conſequently not ſeizable. 


2. If it would be thus in the caſe of the ſubject, let us ſee 
if there is any intervention of the prerogative, to give it a 
different turn. This indeed is the main point between us; 
for if he is conſidered as the debtor of the crown, and the 
warrant of the commiſſioners to be equal to an extent, I ad- 
mit it will be n us, and the crown muſt take, the war- 
rant coming before any aſſignment. And on the other hand, 
22 if the crown is out of the caſe, I apprehend it will not be diſ- 
| puted, but that the plaintiffs are intitle. 


And I ſhall infiſt for the plaintiffs, that the collector is not 
to be conſidered as the debtor of the crown; but the receiver 
general 75 and ſo is ack tata ; and there is a plain reaſon 
for this diſtinction: the diviſion is originally charged, and can 
no way de diſcharged, but by a payment to the receiver-ge- 

_ heral. The collector is a middle man between them, in whom 
the crown repoſes no confidence, and therefore leaves him to 
be appointed by the diviſion; and at the fame time the crown 

_ reſerves to itſelf the appointment of the receiver-general, as 

he perſon by whoſe acts the crown may be affected. Had 

bie sch intended to turn the crown round to a yemedy againſt 
hee gollectar in the firſt place; it would on have provided, 
5 [ 980 ] mo what remained after diſpoſal of the collector's effects, 


ſhall be levied. on the diviſion by a re- aſſeſſiment. But leſt 
ſuch a conſtruſtion ſhould be made, there is added an-expre!s 


declaration 
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declaration, that payment to the collector is no diſcharge to 

the diviſion, unil te 3 money is lodged in the Nee 
a hands. lain import of Which is, Let the diviſion 
take care who they ſend the money by, for he ſhall be conſi- 
dered as their agent, and not the crown's. If the crown 
was in an e there might be ſome 
colour to ſet up the prerogative ; ot e the duty is ſecured 
to the crown in all events by afſeſlm ents and re- aſſeſſments. 
The receiver is = crown's debtor, becauſe the 
crown can relc rt to no one elſe, when the money is in his 
hands : but it's being in the colle&tor's hands is a cireum- 
ſtance of no. conſequence to the crown, or that makes the 
leaſt alteration. Put the cafe that I am debtor to the crown, 
and ſend my ſervant to the Exchequer with the money, and 
he neglects to pay it in; Can that ſervant be ſaid to be the debtor 
on whom the crown can levy the money? No: the crown 
conſiders me as the debtor ſtill, and as the perſon who is to 
ſuffer by the other's neglect, Will any body ſay, the crown 


is bound to take the co eftor for its. doabaſtcs| be act pro- 
vides for the contrary, 


| Now if the crown has liberty to avow or diſavow the pay- 
ment to the collector, then the diviſions having once paig 
the money, and being "nuns to pay it again, is a hettering 


the condition of the crown; and no caſe, but a load on the 
diviſion. | 


There is one ching more to be conſidered, and that is; ſup- 
poſing the crown has its election, to reſort to the collector 
or the diviſion, and they are to be conſidered only as ſo many 
ſeveral ſecurities to the crown; yet whether this warrant of 
the commiſſioners, which came before the aſſignment, is to 
be conſidered as equal to an extent, which I admit comes in 
time, if before the aſſignment. And I apprehend there is a 
great difference between them. An extent is a matter of re- 
cord, an ancient common law proceſs, and binds from the 
teſte notwithſtanding the ſtatute of frauds : whereas this 
warrant of the commiſſioners is a-mere matter in' pars, the 
date whereof is of no conſequence, And can it be imagined, 
that if the parliament had intended to make the colleQor 
debtor to the crown, that they would not have left to the 
crown ſo noble a remedy as an extent; or at leaſt have pro- 
ded, that this warrant ſhoyld be equal to an extent ; whereas 
—— nat done. ſo, but only impowered the commiſſioners 
to iſſue a Warrant, and continued the charge on the diviſion; ; 
it muſt be taken 19 be. a;provifion in favour of the diyiſion, 
and for their xe ent :- that whereas 1 e ſuch * 
= ery 1 ho 38 re-alſclſed, would have nn 
, 
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81 1 remedy, but a ſeparate ite action for money had and received 
[ 4 ] his art which would certainly lie wh the collector aka 
| receives and does not pay over; wy all now all have a more 
expeditiqus and leſs expenſive remedy.” This is finding a pro- 
per uſe for the warrant of the commiſſioners. It falls in 
with the declarations in favour of the duty, that the diviſion 
is not diſcharged, until the receiver-general has the money; 
and it falls in too with the different conſtitution of the two of. 
ficers, for one of which the diviſion is anſwerable, and not 
for the other. And therefore I hope this action of trover is 
well brought. eee e e 
Lord Harwicke cantra delivered (at another day) the reſo- 
-lution of the court. A dl 


LA” Gn 91,3 aid one 
This caſe has been properly divided at the bar into two 
points. 1. What the conſequence wauld be, if this is con- 
 fidered as between two ſubjects; and, 2. Whether the pre- 

tive of the crawn makes any difference. And as to the 

firſt of the firſt of theſe, we are all of opinion, that if this 

Vas a caſe between two ſubjects, the property of theſe goods 

would be in the plaintiffs. The commiſſioners of bankruptcy 

have neither by the 1.3 Eliz. nor the ſtatute of Fac. 1. any 

property veſted in them, but anly a power to take order about 

them by their diſcretion. Sir T. Jones 196. And when 

they have once executed that authority by aſſignment, the 

property is in the aſſignees by relation from the time of the 

act of bankruptcy committed; and an execution taken after 

ſuch act of bankruptcy, and before the aſſignment, at the ſuit 

pf a ſubject, will certainly be avoided : as was held in Cole 

L. Raym. 524. v. Davis, Hil. 10 W. 3. and fo is * Lev. 191. 69. for the 
Execution 1s a meſne act, and as ſuch will be avoided. Sali. 

111. The property is not in abeyance until aſſignment, but 
remains in the bankrupt, according to Salk. 108. nt 
But then 2. We think here is ſuch an intervention of 
the prerogative of the crown, as vill defeat the plaintiffs in 
this action. For this purpoſe two things are to be conſidered; 
1. Whether the money in the hands of the collector made 
him debtor to the crown for ſo much; and, 2. What effect 
the warrant and ſeizure will have in the preſent caſeQ. 


And, 1, We hold that notwithſtanding the objections 
made at the bar, the oollector is to be confidered as the king's 
ſervant, and indebted to him. It js the king's money that is 
collected, and the allowance to the collector is not made by 
the diviſion, but by the king: and though the diviſion is ha- 
ble for his imbezzlements, yet that'is anly as fo many ſeve- 
ral ſecurities to the crown, To what purpoſe are powers 
given to the commiſſioners, to furamon any perſon they — 
Ae f | | pe | 
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pet od imbezzling, if he is not conſidered as indebted to the [ 982 
TOWN . FN 9 . | ; ? . 
And as to the ſecond thing to be conſidered, viz. what 
fe the warrant of the commiſſioners will be of: we do 
not think it is equal to an extent, ſo as to bind the goods from 
the date: but what we ground our judgment upon is, that 
until an aſſignment the property was in the bankrupt; that 
me crown's hands were upon theſe goods, and created a lien 
before the aſſignment. Ihe crown is not bound by the acts 
relating to bankrupts, not being named. Sir V. Jones 202. 
and though the king is bound by an actual aſſignment, 2 Shot.” . 
181. yet that is becauſe the property is then abſolutely tranſ- 
ferred to a third-perſon. But relations, which are but fic- 
tons of law, cannot bind the crown. Hob. 339. And tho? 
the actual ſale was not until after the aſſignment, yet the goods 
were in cuſtodia legis before. Cre. Car. 148. Upon this 
ſeizure all the right which the aſſignees had, is to redeem the 
zoods on payment of the money, which are in the hands of 
te commiſſioners as a pledge for that purpoſe. But they have 
brought their action without payment or tender of the mo- 
rey, and conſequently muſt fail in it. 1 
The p9/tea muſt be delivered to the defendants, and the 
plantiffs muſt pay the coſts of a nonſuit; which upon affidavit 
ef the defendants acting as officers were ordered to be treble. 


Ld * 


* 


Dominus Rex verſ. Smith. N 


BOY between thirteen and fourteen years old was brought On « hers 
up by habeas. corpus ſued out by his father, in order to corpus ibe 

have him delivered over to him by an aunt, who kept him, 8 Tong 

according to Johnſon's caſe (ante 579.) And now upon de- right of guardi- 

bate that caſe was over- ruled, and Mr. J. Lee ſaid, lord Ray- anſhip but ſet 

mond repented of what was done in that caſe. . And all the _ _ 

court declared, that upon this writ they could only deliver him 

out of the cuſtody of the aunt, and inform him he was at 

liberty to go where he pleaſed. And the boy choſe to ſtay 

with the aunt ; and they faid that was all that was done in 

dy Catharine Anneſley's caſe : that the right of guardianſhip _ 

could not be determined by them in this ſummary way, and 

the father was not without other remedy : he might have 

treſpaſs quare filium et hæredem ſuum rapuit, or other actions, 

that would properly bring the right of guardianſhip in queſtion, 


Dominus 
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Dominus Rex ve], Bartlett, et . 
meddle with N order made at- ſeſſions relating to accounts of © Over. 
overſeers ac- ſeers of the poor was moved to be quaſhed, becauſe i 
lowed till al- did not appear the accounts had been before two juſtices 
ky NA. wo 2 unus, and they cannot come per ſaltum to the ſel. 
ions; and Salk. 5 Uk 533 „was cited. Or th the other ſide it was 
ſaid, that it appeared there was an allowance; for the appeal 
is ſaid to be againſt the diſburſetmnent, and tit allorvance 
thereof, which — court will preſume was regular; and being 
in general, is not like the caſe in Salk, which Was ſaid to be 
by two juſtices without :qxorum- un. Sed per Curiam. It 
does * follow that this: was an allowance: by two juſtices, 
for the pariſh might do it; and ee 26d aa 

<iQtion this order ROTO ii Sb ot 1 


Ruding werſ. Newel. Aue 987. 


ith hp T* E plaintiff brought his niaHlla#ths bo be reſtered . the 
pending error office of regiſter of the archdeacort ; and % 
* punctuarut being returned, brought his Action, an Fall 
the return: the defendamt brought error in the cheque 
chamber. And eee to a a peqpup- 
enen % 2:46 3, 63463 16; 


_ Paylor Ot}: Lowe. 


Bal br pubs MOVE D on the-authority: of. Notks v. Watts 
for not going on 1 ante 420.), that the plaintiff, who was a pauper, might 
to mil.. be. reſtrained from going on to trial, till he paid coſts for 
3 former notices. But the court thought that caſe did not put 
it on a right foot, and that it was abſurd to make any rule 
about coſts, whilſt. the admiſſion ſtood; and therefore or- 

dered plaintiff to ſhew cauſe, why he ſhould not be diſpau- 

. And on affidavit of ſervice made it abſolute.. 


Dominus Rex ver Inhabitantes de Sundriſh 
in Kent. N 


beremoved U PON 4 ſpecial order of ſeſſions; it was flated, that 
Thomas Perch, by indenture dated a Sth March 1701, 
demiſed to Thomas Gates (the father of the poor perſon te- 
moved) a cottage with a garden, orchard and Id backſide, in 
er, for ninety - nine years, at 58. per ann. which te 

g full value for any thing that appeared to the cofttrary. 
L 984 ] the father lived there till his death, and then by will gave ? 
to his ſon, who entered upon the premiſes, and becoming 
poor was removed. And the juſtices at ſeſſions confirm the 


> d of al. 
order of remov * 


968 
[983 P.. 


Seſſions cannot 


* 
\ 
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' * Btrange moved to quaſh it, becauſe a man cannot be re- 
moved from his own eftate : and ſaid, it had been gradually 
determined, and was now. ſettled in the caſe of. a term for 

years. It was firſt held in the caſe of a freehold, Salk. 524. 

then in the caſe of a copyhold of ſmall value, Paſ. 11 Ann. _ 

between Harrow and Edgeware, . and afterwards Trim. Ante [97. 

4 C. 1. int puroch Murſley and , Grandborough, where = 

the aſſignee of a. term of ninety-nine years, at 1s, per aun. 

rent, Was held to be ſettled. by being irremovable. be, 

Et per Curiam. This man does not come in to ſettle after 

rambling about, as the ſtatute 13 C14 Car, 2. c. 12. has 

it: but comes to an ancient term, not newly created upon 

his arrival. In the caſe laſt cited, the value of the whole was 


nn 


® + £9 '- . 


| H= indisted for barratry; and after ſome firong 7* whit ede 


againſt the ſcavengers of St. Giles's, for not paying money 
Acording to a Juſtice's order; and there being ſome unpre- 
paredneſs, Mr. Abney, one of the king's counſel, conſented 

do withdraw a juror. . 5 —_ = 

The chief juſtice at firſt inclined to it; but upon conſide- 

ration held, that there was a difference between that caſe, 

which may be compared to caſes of a civil nature, and this, 

where the puniſhment may be infamous, as the pillory; and 

for that reaſon it has never been done in perjury or torgery, 

And therefore he refuſed it in this caſe. \ 


Holiday et at verſ. Colonel Pitt, [ 38; ] 


H E defendant was a member of parliament for Camel- Of ptivitege of 
ford. And on x6th April laſt the parliament was pro- parliamem after 
togued: on 17th à proclamation was ordered ta diſſolve it, 2 Giſolution, 
which was publiſhed the 18th, and on 20th April the colonel taken advantage 
vas arreſted at the ſuit of the plaintiff, and being in cuſtody of. | 

Was charged with ſeveral qther ations. Comyns 444 


1 — 
* 
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Vide Burn's Juſtice, v. g. p. 496, and the caſes there cited, 
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In Eaſter Term laſt he moved to be diſcharged : for that 
members had a privilege redeundo after the diſſolution, and 
the arreſt was within ſuch time of privilege. 808 


After the matter had been ſpoken to in F. R. it was ad- 
journed to Serjeant's Inn, to be argued before all the Judges. 
And the counſel for Mr. Pitt applied themſelyes to three 
points. 1. To ſhew that there was a privilege #2dzunds after 
a diſſolution, . as well as after a prorogation, which was not 
diſputed. 2. To ſhew that Mr. Pitt was arreſted within 


that time of privilege. And 3. That this application for his 
diſcharge by way of motion was proper. TION 2, 


As to the firſt point it was ſaid, That all privilege ariſes 
by preſcription time out of mind, and no new privilege can 
be created but by act of parliament. Sir Robert Atkins, in 


his treatiſe of the Power of Parliament 38, 39. That proro- 


gations are modern in compariſon with the antiquity of par- 


laments ; and it was not till the time of Hezry 8. that the 


preſent frequent prorogations were made. Formerly two or 
three new parliaments were ſummoned in one year, and diſ- 
ſolved ; and therefore the . privilege redeundo (which it is 
agreed there is) muſt be after a diſſolution as well as a pro- 
rogation. It is the duty of members to ſtay the whole 
ſeſſion; and in 6 H. 8. c. 16. departing before the end of 
the ſeſſion is a loſs of wages; and in 4 In/?. 44. there are 


many inſtances of informations by the attorney-general for 


departing from parliament, In Scobel's Memorials 88. it is 
mentioned to be a privilege undo, morando et redeundo for 


themſelves and ſervants, which is likewiſe mentioned p. 103. 


108. and in Dewe's Journal 414. Dodderidge's preface to 


the Opinions of learned Antiquaries, and Sir R. Atkins 38, 
39. 50 in the article of wages, they were paid for ſome 


days after the diſſolution ; 4. Inſt. 46.. wages are due for 
every day, veniendo, morando et exinde ad propria redeundi, 
and the 35 H. 8. c. 11. gives them for as many days as 
may be reaſonably taken up in coming and returning. In 
the Regiſter 192. a. there is a writ to the ſheriff to levy 
191. 45. pro expenſis militum veniendo ad parliamentum, ibi- 


dem morando, et exinde ad propria redeundo, pro 48 diebus. 


Another authority to ſhew that equal privilege fubſiſts in 


returning as in coming, was from Charta de Foreſta, c. II. 


4 


er archiepiſcopus, epiſcopus, comes vel bara vente 
ad nos ad mandatum noftrum, tranſierit per foreſtam noſtran, 
liceat ei capere unam beſtiam vel duas per viſum foreftarii / 
preſens fuerit ; fin autem, faciat cornare, ne videatur h 
Furtive facere, Hoc idem liceat eis redeunds farere fit! 


gprædictum oft. And 4 Inft. 308. was cited,” to prove * 
k 2 . | 12 145 1 2 0 


lution. 
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the words venient ad nos ad mandatum noſtrum, were to bo 
underſtood of coming to parliament. 


Another argument was drawn from 1 Fac. 1. c. 3. which 
was made to cure an inconvenience ariſing from this privilegs 
as to members taken in execution out of the time of privi- 
lege, and to give the plaintiff a new writ of execution, when 
the time of privilege was over. Eat n 

It may be objected, that theſe are not rights inherent irt 
the commons, but what flow from the grace and favour of 
the crown, and on the beginning of a parliament is aſked by 
the ſpeaker as ſuch. To which it is anſwered, that this is 
done rather by way of recognition, and keeping up their 
right, than acknowledging it as a favour. And it appears in 
Dewe' 5 Fournal 122. and Sir R. Atkins 340. that Mr, On- 
ſlow, who was elected ſpeaker in 1569, neglected, on his 
being preſented to queen Elizabeth, to demand this freedom 
from arreſts ; and it was reſolved that ſuch demand was not 
neceſſary, and the privilege ſubſiſted notwithſtanding. 


They likewiſe compared this to the caſe of ' witneſſes, who 
are protected eundo et redeundo. 1 Mod. 66. 2 Roll. 
r. 272. The fame as to the parties to the ſuit ; and 
Raſtal, Tit. Privilege, uſes the words in the writ for wages, 
at exinde ad propria redeundo. And this returning has never 
been very. nicely ſcanned, ſo as to require a man to go the 
direct road. Bro. Privilege 4. allows that the protection is 
not forfeited by the plea of extra viam, becaule it may be he 
went to buy a horſe, victuals, or other neceſſaries for his 
journey. Neither is the law ſo ſtri& in point of time, as to 
require the party to ſet out immediately after the trial is over; 
and for that was cited the caſe of Hatch againſt Blifſet, vide 
Trin. 13 Ann. in B. R. She had a trial at Wincheſter aſ- 
- dizes, which was over on Friday at four in the afternoon : 
ſhe ſtaid there till after dinner on Saturday, and in the 
evening at ſeven was arreſted going home to Portſmouth, 
which is twenty, miles ; and the court held, that ſhe ought 
to be diſcharged, her protection not being expiręd, and a little 
deviation or loitering would not alter it, | 

The ſtatute 12 & 13 V. 3, c. 3. was alſo mentioned, as 
taking notice of this privilege of freedom from arreſts, and 
as making no diſtinction between a prorogation and a diſſo- 
2. The next point was to ſhew, that colonel Pitt was ar- 
reſted within this time of priyilege ; and for this were cited 
2 Leu. a. 1 Brownl, qr. which ſpeak of it as ſubſiſting 
for forty days after the parliament. And in the Iriſh acts 
3 Ed. 4 (which were * Fankeripts of laws enacted 

Icy o_” 


here) 
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here) it is expreſsly recited to have continuance for forty 
days before and after the parliament finifhed. However this 
point was not much inſiſted on, it appearing that the Houſe 
of Commons had always avoided determining this. queſtion, 
and had left it at large to a convenient time, of which them. 
felves were the judges: and therefore in the caſe of Mr. 
Martin in 1586, Who was arreſted twenty days before the 
meeting of the parliament, the queſtion was put, Whether the 
Houſe would limit the time? and reſclved they would not; 
but they held that the twenty days were within a convenient 
time, and that therefore Mr. Martin ſhould be diſcharged, 


Scobel 109. 110. | 


lt doth not appear they ever entered into the conſideration 
of the nearneſs or diſtance, of each gentleman's borough ; 


' but hold the ſame general rule, as it is done in teſſes and re- 


turns of writs at common law; which are the fame near, as 
in the remoteſt counties. fin e 5101312631 MH 

This gentleman was arreſted two days after the diſſolution, 
before he had time to ſettle his private affairs, and prepare 


for his journey, And the caſes before cited of parties to a 


ſuit and witneſſes were again relied on, to ſhew there was no 
occaſion for him to ſet out immediately upon his return. 
3. The third point (and indeed the only one the court 
doubted of) was, Whether he could be diſcharged by mo- 
tion ? And for this Nalſon's Collectio 15, vol. 2. p. 450. was 
cited; where it is ſaid, that privilege of parliament is a re- 
ſtraint to the proceedings of inferior courts. That the courts 
of Weſtminſter-hall are bound to take notice of this privi- 
lege, and allow the time out of the ſtatute of limitations. 
That it is ex neceſſitate, elſe he muſt he till the next parlia- 
ment, which may be ſooner or later. That for expedition 
many Frogs are now done in a ſummary way by motion, 
for which formerly the party uſed to be put to his audita 
guerela; and in, the caſe cited of Hatch v. Bliſſet, ſhe was 
diſcharged by motion. So on 7 Ann. c. 12. the ſervants of 
ambaſſadors are-every day diſcharged on motion ; and yet 
there are exceptions in that act, as to merchants and traders, 
which might be very proper for ſpecial pleading. * And the 
ſtatute 29 Car. 2. c. 7. againſt arreſts upon Sundays was 
mentioned, where no doubt the party would be diſcharged on 
motion. | . 
Ihe counſel for the plaintiffs offered very little on the two 
firſt points; but applied themſelves chiefly to the laſt, to 
ſhew that the diſcharge; ought not to be on motion; and 
mentioned the caſe in Salt. 544. where it was held, that an 


the 


attorney muſt plead. his privilege: and Cartb. 131. as ta 


=. 
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the a of oblivion. That the proper way would be to brin 
his writ of privilege, the ſuggeſtions whereof might be plead 
to, and this great point determined upon record. If there 
be no addition in an outlawry, it is bad; but muſt be 
avoided by writ of error. And wherever it has been intended 
to give a power of diſcharging on motion, it is mentioned, 
particularly as to bankrupts and ſeamen. ET. 

There was nothing ſaid upon the arguments by the judges 
at Serjeants Inn, But the laſt day of the term the chief 
juſtice declared, that all the judges were of opinion, Mr. Pitt 


was intitled to ren, redeundo for a convenient time, and 
that within that time he was arreſted. Bi. 


And as to the third point he declared, that there was a great 
doubt amongſt the judges ; who however did all agree, that if 
a writ of privilege was procured, that would remove all dif- 
ficulties : and therefore the rule was enlarged till next term, 
without prejudice to the queſtion, Whether it could be done 
by way of motion or not ? - 
Early in the next term a petition was preſented to th 

bord chancellor, with an affidavit to verify it. And upon 
preſenting it, his lordſhip ſaid, that in ſo untrodden a path as 
this, he ſhould be very careful what he did; and as it was 
not his buſineſs to draw the writ, he expected Mr, Pitt's 
counſel ſhould prepare one, and ſend him and the maſter of 
the rolfs a copy of it : which was done from Pryn's 4th yol, 
of Parliamentary Vrits, 722. 755. 759. 776. 784. and 2 
day appointed to ſpeak to it before them both. There were 
no counfel attended on behalf of the plaintiffs, the main point 
being determined againſt them. But ſeveral objections being 
taken to the manner of verifying. the petition, and to the 
draught of the writ, the matter was put off, with an intima- 
tion that it was hardly probable any determination would be 
made within the term; and therefore recommending it to 
Mr, Pitt's counſel, whether they would not try what they [ 989 
could do in B. R. upon their motion, before the term was 
over. Upon this the petition was withdrawn, and mention 
made to the judges of the King's Bench, that their opinion 
vas defired upon the motion. | 


| Whereupon the evening before the end of the term, the 
Judges all met again at Serjeant's Inn, And the laſt day of 
tie term the ehief juſtice delivered their opinions. 


That all the judges, except the chief baron Reynolds, and 
baron Thompſon, were of opinion, Mr. Pitt ought to -be 
liſcharged on motion: that the chief baron did not ſay it 
Would be wrong to do ſo, but was doubtful ; and as for Mir. 
baron Thompſon, he was ſtrongly againſt it, 


' 


As 


974 


Raym. 12. 
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As what is to be done is therefore clearly the opinion of 


ten judges, I will briefly ſtate the ground they go upon. For 


that purpoſe they have taken two things into conſideration. 
1. How the law ſtood before the 12 & 1 15 Oy ng 
2. Whether that has altered the law, and how fir. 35 


As to the firſt we think that beſore the ſtatute 12 6 
13 V. 3. the method in Weſtminſter-hall was, to diſcharge 
by writ of privilege, which was in nature of e e. to 


the proceedings, and the pleading concluded, / curia domini 


regis placitum præd cognoſcere velit aut debeat. 1 Pryy's 
Regiſter 660. | 5 
And as to the ſtatute 12 & 13 . 3: we think it has 
made two alterations: 1. That it has taken away the old 
plea of privilege ; and, 2. By making the arreſt irregular 
and illegal. 
The act was deſigned to abridge the privilege, and to give 
leave to proceed after a prorogation. Then comes an enact- 
ing clauſe with negative words, that the body of a member 
ſhall not be arreſted during the time of privilege. The old 
plea therefore of not proceeding is taken away, for it is made 
awful to proceed, and he cannot plead to the proceſs though 
irregularly arreſted ; agreeable to what was held in the caſe 
of Widrington v. Charlton, Hi}. 11. Ann. in an appeal, 
If he cannot take advantage of this the old way, there is no 
other left but by motion; and it being rendered illegal 
to arreſt the body, it is an irregular execution of the proces, 
In fir Richard Temple's caſe, in 1 Sid. 192. and 1 Keb. 727. 
the judges told fir Richard he muſt ſhew his return, or writ of 
privilege. Here the defendant has complied with the firlt 
part, by producing the original return, In Lord Banbury's 
caſe in Salk. 512, it is ſaid, they would not proceed to try 
his peerage by motion ; but I have ſeen a manuſcript report 
of that caſe, where Holt ſays, if there had been no diſpute of 
the identity of the perſon, and the ſummons to parliament had 
been ſhewn, he would have diſcharged him on motion, 
There was my Lord Mordington's caſe in C. B. in my 
lord King's time: and he being a Scotch peer was arreſted, 
and the act of union having given them the privilege of 
Englith peers, he was diſcharged upon motion. 


In the preſent caſe here is a matter of record produced to 
warrant the diſcharge, and, If we have proper evidence, why 
ſhould not the remedy be ſpeedily applied! 


It is certainly ſo as mentioned at the bar, that ambaſſadors 


ſervants, and perſons arreſted on a Sunday, are diſcharged on 


motion. There are many writs in Raſtal for diſcharging 
"3 Jurors, 


| 
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xors and witneſſes, and yet it is done every day by motion; 
and thoſe writs only prove, that it may be done another way. ff 
And the inclination of courts to difcharge on motion has l 
been ſo great, that the party arreſted may apply to the court _ 
under whoſe protection he is, or the court out of which the | 
proceſs iſſues, which ever happens to ſit firſt, | | 

And if in Bliſſet's caſe the court above took notice of the 
privilege of the court of Niſi privs, and diſcharged her; | 
what zeaſon is there we ſhould not pay the ſame regard to a | 


ſuperior privilege f g | i 
There muſt be a rule to diſcharge the defendant out of the {of | 
cuſtody of the marſhal. "* 


N. B. The rule was at firſt pronounced to be upon filing 
common bail: but before the court roſe, the chief juſtice li 
ordered that part to be ſtruck out, becauſe it in ſome 1 
meaſure warranted the arreſt. þ 


9 — * 
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8 Georgii 2 Regis. In B. R, 


Philip Lord Hardevicke, Lord Chief Juſtice, 


Sir Francis Page, Knt. 
Sir Edmund Probyn, Knt. | Juſtices, 


William Lee, Eſq; 
Jobn Willes, Eſq; Attorney-General, 
Dudley Rider, Eſq; Solicitor-General. 


Fa * - 
— — — 


Caſe of the Borough of Warwick. 


genior i. PPEAL from. a poor's rate: and the ſeſſions ordered 
* the churchwardens to produce the books at an adjourned 
day, before which a certiorari was brought to remove that 
order; and held to lie, though the appeal is depending; elſe 
the order muſt be obeyed before the validity of it can be de- 
termined. 


It was alſo held, that an appointment of overſeers may be 
removed before an appeal to the ſeſſions; for the rule laid 
down in Salk. 147. extends only to the caſe where there is a 
limited time for appealing, as to the next quarter ſeſſions ; 
but the ſtatute 43 El:z. c. 2. is not ſo reſtrained : and con- 

ſequently it can never be ſaid, that the time for appealing is 
out. And if the appeal from an appointment is lodged, there 
can be no certiorari, till the ſeſſions has made a determina- 


tion, and a certiorari brought pending ſuch appeal ſhall be 
ſuperſeded, | 


[ 992 ] Rattle verſ. Popham. 


1 F* ejectment it appeared, that upon a marriage ſettlement, 
Ent well exe. IL a power was given to every tenant for life, when in poſ- 


cuted by a leaſe leſſion to limit the premiſes to any woman he ſhould marry 
Tor ninety-niu® for her life by way of jointure and in bar of dower. The 
years determin- 


able on a like, tenant for life made a leaſe for ninety-nine years, determin- 
S 2 | able 


0 
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wle on the death of his wife: and it was held, that hows 
ever ſhe * be intitled to relief in a court of equity, yet at 
lay it could never be ſaid to be an execution of the power: 
for the eftates are very different, one being a freehold and the 
other a chattel, and the freehold in her being a qualification 
to any after-taken huſband to be a member of parliament, 
kill game, Sc. And 8 Co. 6g, Ley. 74. Co. Litt. 45. 
were cited, where the powers in biſhops or tenants in tail to 
make leaſes have been held to be ſtrictly purſued *. 


Dominus Rex ver/. The Juſtices of Somerſetſhjre. 


ANDAMUS to the juſtices, to grant a warrant for Veſtry eannot 
4 levying 3ol. x75. 114. being the balance of the laſt ode overieers 


overſeers of the poor” s account in their hands. They return, Jance of theit 
accounts. 


ts, * ——_ 


— 


* In the caſe of Zouch ex dimiſl. Woolſton v. Woolſton, & al' 2 Burr, 
Rep. 1136, Kc. lord Mansfield ſays, There is good ſenſe in what Mr. Dun- 
ning laid, That executions of powers ſhould have the ſame conſtruftion 
force, and effect, in courts of law, which they have in courts of equity.“ 
Becauſe the ſtatute of uſes transferred that mode-of real property, from 
equity to the common law. Whatever is a good power or execution in 
equity, the ſtatute makes good at law. But in ſame of the carly caſcs, 
they reaſoned in courts of law upon theſe equitable powers, from notions 
applicable to naked authorities unconnected with any intereſt, or to me 
legal powers introduced by other ſtatutes (ſuch as leaſes by eccleſiaſtical 
perſons, or tenants in tail), inſtead of adopting the liberality of courts of 
equity, and conſidering theſe powers brought into the common law by the 
ſtatute of uſes, merely as a mode of ownerſhip or property, 

Conſidering them in this light, no doubt could ever have been made, 
„% Whether a man might not do leſs than his power;“ or if he did more, 
„Whether is ſhould not be good to the extent of his power.” 

Courts of equity reaſoned; as they would have done if the ſtatute had not 
na made; and were forced to aſſume a juriſdiction to correct the too 
ftrict and narrow conſtruction put upon powers, and the execution of them, 
And yet Whatever is an equitable, ought to be deemed a legal execution 
of # pawer ; for there can be no circumſtances to affect a remainder-man 
perfonally in conſcience, when a power is not duly executed, any mare than 
the ilſſue iu tail, or the ſucceſſor of an eccleſiaſtieal perſon, if a leaſe is not 
duly. madlde 0 Mi Fu 
In the eaſe of Rattle v. Popham, This court thought themſelves bound by 
Whitlock's caſe (8 Co 30.) And held the leaſe not to be warranted by the 
power. The widow brought her bill in the court of Chancery, And lord 
Talbot, arguing from the ſame premifes, the power and the leaſe, without 
any other circumſtance, held the leaſe to be warranted by the power. He 
ſaid, It was not a defective, but a blundering execution: and he decreed tho 
defendant to pay all colts, bath at, law and in equity. But there are no pre- 
cedents which can ſtand in the way of our determining this caſe, as it ought 
eto determined, liberally, equitably and aceording to the true jiutention of 

OE AAA SLE LOT 4 f 
Mr. Juſtice Wilmat ſaid, After the ſtatute of uſes, it is much to be la- 
mented that the courts of common law had not adopted all the rules and max- 
ims of courts of equity, by which they were guided in their determinations 


- 


upon them. This would have prevented the abſurdity of the ſame party's 
1 colts in one court, and praying them in another, upon the very lame 
itigation. * * 
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bad as to all. 


of it, 
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that true it is there was ſuch, a balance, but that the veſt 

had ordered them to retain it, and. employ an attorney to ſue 
for ſome charity money, and get it laid out for the benefit of 
the poor; that one Young was ſo employed, and the balance 
exhauſted in fees, and that the overſeers had engaged to pay 
Young ;. et ea de cauſa they had refuſed to grant the warrant, 


Et per Curiam. There muſt go a peremptory mandamus , 


for the ſtatute 43 Eliz. c. 2. ſays, the balance ſhall be paid 


over to the new overſeers, under a penalty : and it is not in 
the power of the veſtry to diſpenſe with the ſtatute. 


Smith verſ. Dr. Bouchier et al. 


RESPASS and falſe impriſonment againſt five defen- 

dants. They all join in a plea of Not guilty as to all 
but eight days impriſonment, which they juſtify, for that the 
chancellor and ſcholars of Oxford were a corporation by pre- 
ſcription, and that by act of parliament x3 Elix. they were 
incorporated, and had power by cuſtom to hold a court ev 
Friday before the chancellor, his commiſfary or deputy, for all 
perſonal actions, where either party was a ſcholar, or had the 
privilege of the univerfity. That by the cuſtom, a plaintiff 
making oath, that he has a perſonal action againſt any perſon 
within the precincts of the univerſity, and that he believes 
the defendant will not appear, but run away, the judge may 
award a warrant to arreſt him, and detain him till ſecurity 
given for his anſwering the complaint. That yth Augult 
1731, the defendant Bouchier having the privilege of the uni- 
verlity, made a complaint to the defendant Shippen, the 
vice-chancellor, of a perſonal action againſt the now plaintiff, 
to his damage of 10001. according to this eſtimation, and that 
he ſuſpected the now plantiff would run away: that he 
took his oath of and upon the truth of the premiſes, upon 
which a warrant was. granted to the other defendants, who 
arreſted him, and kept him in priſon eight days for want of ſure- 
ties; and traverſe their being guilty aliter vel alis modo. To 
this there was a frivolous replication, and to that a demurrer. 


Strange pro quer argued, 1. That the cuftom was bad; 
and 2. If good, yet it is not purſued. 


His objections to the cuſtom were all over-ruled, but 
were, 1. That the cuſtom is to make oath that he has a per- 
ſonal action, not a cauſe of action, ſo he muſt ſwear to matter 


of law. Sed per Curiam. That is no more than is done in 


many caſes. 2. In the caſe of a ne exeat there muſt be oath 


of the parties, declaring he intends to go abroad; whereas 


here a bare belief is ſufficient, without ſhewing the grounds 


* 
— Þs A F 2 En But 


o 


r rad os.” obo; ad ane A 


MicHatELMaAs TERM 8 Geo. 2. 


But upon the ſecond head the court held that the cuſtom 
was not purſued. 1. By the cuſtom he is to ſwear to 
his belief of the defendant's deſign to run away; whereas 
the oath is only that he ſuſpefs it, which is not the ſame: 
that may be.a ground for ſuſpicion, which will not induce a 
belief. 2. The oath is only of and upon the truth of the pre- 
miſes ; now a man who ſwears the premiſes are falſe, does ſo. 
Hil. 12 Ann. Regina v. Green, a conviction for ſelling bread 
quaſhed, becauſe the witneſs only ſwore de veritate pramiſ- 
forum. So Paſ. 13 Ann. Regina v. Gery, præſtat ſacra- 
mentum de veritate materiarum in informatione contentarum, 


was held ill. 


For theſe reaſons the juſtification was held ill. And tho' 
ſome of the defendants, as the officer and gaoler, might have 
been excuſed, if they had juſtified without the plaintiff, or 
the vice-chancellor ; yet it was held, that by joining with 
them, as to whom the proceſs was no juſtification, they have 
forfeited their juſtification : now the judge and the plaintiff 
knew the oath was not ſufficient, And 2 Lutw. 935. goes 
upon that, and ſo did the caſe of Philips v. Biron (ante 509.) 
Upon this foundation therefore the plaintiff muſt have judg- 
ment againſt all the defendants, * 


Tryon verſ. Carter, 


BOND was conditioned for the payment of money on 
or before th December. The defendant pleaded pay- 
ment on the 5th December, to which there was a replica- 
tion: and a verdict for the plaintiff, But a repleader awarded, 
as being an immaterial iſſue, for it finds no breach of the 
condition, becauſe it might be paid before the 5th December, 
and then the condition is performed: and it is not like the 
caſe where a condition is to pay upon ſuch a day, for then 
there can be no legal payment till that day, an actual pay- 
ment before being but in the nature of a depoſit till the 
day. But here it would be a legal payment at any day. Vide 
ante 493. Colborne v. Stockdale, 1 Saund. 102, 


Dominus Rex verſ. Ellis, 


Y the charter of New Romney the new mayor is to be 
ſworn before his predeceſſor. At the election there were 

two candidates, Ellis and Whitwick ; Ellis had the majority, 
notwithſtanding which the mayor ordered Whitwick to be 
worn ; upon which the town clerk read the oath; and both 
Ellis and Whitwick had their hands -upon the book, and 


8 


* 


* „ . OA. an. 4 


* Wal AM AE. As. 


* Vide polt 1184. 
K 3 kiſſed 


[ 994 ] 


Immaterial if. 
ſue. 


Where the 
mayor is ta be 
{worn be- 
fore the laſt 
mayor there 
muſt be his af- 
ſent to the 
ſwearing, and 


his preſence is 


not ſufficient, 


=6 


950 


L 995 } 


Separate credi- 
tor may come 
in under a joint 
commiſſion of 


bankruptcy. 


No new trial 
to be granted 
ater four years 
acquielcence, 
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_ Upon a trial of the iſſue, whether Ellis was daly 
ſworn, it was ruled by Eyre C. J. de C. B. at Maidſtone, 
that it was not a good ſwearing z for as it is to be the act of 
the mayor, his aſſent muſt go along with it: and that there 
is no difference between ſwearing by and before the mayor, 
And now upon motion for a new trial the court were of the 
2 fame opinion, and there was judgment againſt the defen. 
ant. X 


Howard ver/. Poole, 


HERE was a joint commiſſion againſt the defendant 

and his partner. And the plaintiff was a ſeparate cre. 
ditor of the detendant's, and arreſted and held him tobail, But 
on motion he was diſcharged on common bail ; the plaintiff 
being ſuch a creditor, as might have come under the joint 
commiſſion. * 


Dominus Rex verſ. Bell. 


N information in nature of a ue warrants was brought 
againſt the defendant, to ſhew by what authority he 

claimed to be a common-council man of Mariborough : and 

upon a trial in 1731,. there was a verdict for the defendant. 


This term the proſecutor moved for à new trial, as being 
a verdict againſt evidence; and the proſecutor referred to the 
report of the judge, and inſiſted he was not too late, there be- 
ing no judgment yet ſigned, according to the cafe of Gilman 
©. Smith, Mich. 9 Geo. 1. where it was held, that tho' the 
four day rule be out, yet jt 1s ſufficient if they come before 
judgment. Ante 845. 


But the court would not ſuffer the merits of the motion 
to be gone into, on account of the length of time ſince the 
yerdict ; it being poſſible that many mens rights might depend 
on the yalidity of this man's yote, which the corporation was 
bound to admit after a verdict eſtabliſhing his right. And it 
would be much leſs miſchief, to let this verdict ſtand (ſuppo- 
ſing it to be wrong) than introduce a general convenience. 
They ſaid all new trials were diſcretionary : and though my 
lord Holt entertained a notion of their being ancienter than 


the caſe in Stiles, from the challenge we meet with in the old 


books, that the juror had before given a verdict in the ſame 
cauſe ; yet it does not thence follow, that the courtgranteda new 
trial upon the evidence; for it might appear to be a miſ-trial 


upon the record, or there might be ather reaſons to award a 


venire facias de novo. | 
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Ruſh et al Aſſign Ryland verſ. Baker. | [ 996 ] 


3 H E defendant was plaintiff in an action againſt Ryland, Trover lies 
and took his goods in execution after an act of bank- ?g2init taker in 
ruptcy committed, but, went on and received his money. And pg of 
now trover being brought by the aſſignees, and a verdict in goods, without 
their favour ; it was held on a motion for a new trial, that Joining the of- 
the action was well brought againſt the defendant, who re- leer. ä 


ceived the money, without joining the officer, 


Williams ver/. Browne, 


T* E queſtion in this caſe was? Whether croſs remainders of crof re, 
were created by implication from the words of a will. maindess, 

And the arguments of the counſel, and the reſolution of the 

court, being the ſame as in the caſe of Cumber v. Hill, ante 

96g. which was held not to differ materially from this; it 

will be only neceſſary to ſet down the words of this will, 

which for the reaſons giyen in that caſe were held not to create 

any croſs remainder, b 


The deviſe was to Mehetabel for life, remainder to the uſe 
of all and every the child and children both male and female 
born and to be born of the body of the ſaid Mehetabel, 
equally to be divided between them, and the heirs of their 
reſpective bodies Jawfully to be begotten, and for want of 
ſuch heirs, the remainder over to another daughter and her 
iſſue, in the ſame words, | 


Dominus Rex verſ. Lloyd, 


ACOMFLAINE in writing was exhibited to the quarter- On removal of 

41 ſeſſions of Cardigan againſt Thomas Lloyd clerk of the clerk of the 

peace of that county, containing ſeveral charges of miſbe- Hence the > we 

haviour, which if true, were a ſufficient cauſe to remove be ft ou $41 

him from that office. The ſeſſions received the complaint, order. 2 

and ordered Lloyd a copy, and time to make his defence. And 

on the day appointed, reciting the complaint and notice, 

* Upon que examination thereof openly this day in court, 

* and of the ſeveral matters and charges therein contained, 

and herein before partly ſpecified, alledged and charged 

* againſt the ſaid Thomas Lloyd, and upon full hearing 

* and examination of the ſeveral witnefles and other due 

e praofs touching the ſeveral charges againſt the ſaid Thomas 

* Lloyd in the ſaid articles contained openly this day in court, 

in the preſence and hearing of the ſaid Thomas Lloyd, 

and of his counſel, who now attend in this court on his | 

* behalf, and make a defence far him, and upon hearing [ 997 ] 
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te hat is alledged and inſiſted upon by the ſaid Thomas 
« Lloyd and his council in his defence; this court adjudges 
<« him guilty of ſeveral of the articles, and remove him from 
* his office purſuant to the ſtatute,” met 


A certiorari was brought to remove this into B. R. and 
Deniſon pro defendente objected, that this being a conviction 
in a ſummary way before juſtices of the peace, and without a 
jury, and the ſtatute x J. & M. c. 21. requiring the removal 
to be upon due proof of the miſdemeanor complained of; 
the evidence in this caſe ought to be ſet out, that the King's 
Bench may ſee, whether there was due proof; and not truſt the 


Juſtices, who may have deprived the defendant of his freehold 


upon leſs evidence than they ought to have done, or perhaps 
upon that which is no evidence in point of law. The com- 
mon law ranks trials By proof, or per teſtes, amongſt the ſeveral 
ſorts of trial, and there the evidence, or the ſubſtance of it, 
is ſet out in the record. Rafe. 228. 9 Co. 3. 2 Rol. Abr. 577. 
Co. Lit. 6. Co. Ent. 463. Cro. Eliz. 736. 1 And. 20. 
And ſo it is on demurrers to evidence, In convictions about 
the game, the evidence is always ſet out. 


Strange contra. The ſtatute on which this is founded, gives 
power to the quarter- ſeſſions, on a complaint and charge in 
writing to be exhibited againſt any clerk of the peace of any 
miſdemeanor by him committed, to examine into the ſame 
epenly in their general quarter- ſeſſions, and upon ſuch exami- 
nation and due proof, to ſuſpend or diſcharge him from his 
office. By this act three things are required. 1. A miſde- 
meanor ; 2. A complaint thereof in writing; and, 3. Exa- 
mination and due proof openly. All which the proceedings ſhew 
to have concurred in the preſent cafe. For as to the firit, It is 
not diſputed, but here are ſuch facts alledged, as if true, are 
a great miſdemeanor. As to the ſecond, Here is a complaint of 
them in writing. And as to the third, The words of the act 
are complied with, and the intent too; for the record fays, 
it was upon examination openly and due proof. 


But to this it is objected, that this is in nature of a convic- 
tion in a ſummary way ; and that therefore the evidence ought 
to be ſet out, that this court may ſee there was due proof, 
and the caſes of conyiQions have been cited for that purpoſe, 
And I do admit, that in the caſes of convictions before one 
or two private juſtices, the authorities are, that the evidence 
ſhould be ſet out, that it may appear, the informer was not 
admitted a witneſs, But this caſe differs widely from them. 
1. As this is an order, and not a conviction ; 2. As it is a 
proceeding at ſeſſions, and not before private juſtices, 


As 
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As to the firſt, There is a ſtanding diſtinction between orders 

and convictions, Theſe orders, like all others, are drawn 
up in Engliſh, but convictions in Latin. Is this more like a con- 
viction than an order of baſtardy, where the evidence never 
is ſet out,. but a general adjudication of being the putative fa- 
ther? In caſes of orders of ſettlement, and for wages, the 
court gives that credit to the general adjudication, that they 


preſume it to be right, unleſs the contrary appears. Salk. 442. Ante 555. 


And this indulgence has been extended to convictions. Tr:n. 
9 Geo. 1. Rex v. Ford. In conviction for keeping an ale- 
houſe on 3 Car. 1 c. 4. it was excepted, that the Juſtice 
could not proceed if the party had been puniſhed by 5 & 6 
Ed. G. c. 25. there being a clauſe of exemption in 3 Car. but 


the court held, that need not be ſet out, and they would not T. Raym. 


preſume a want of juriſdiction. So in the caſe Rex v. T heed, 
Mich. 11 Geo. 1. conviction for obſtructing an exciſe officer: 
and objected, that they ſhould ſhew it was in the day, elſe he 
may be obſtructed, if he comes without a conſtable. Et per 
Curiam. It is enough, the conviction does not appear to be 
wrong. And even in the caſe of convictions on the game 
laws, though the court will not allow the witneſs to ſwear 
generally that the party is not qualified ; yet the general alle- 
gation 1s ſufficient, where it is the words of the juſtice, 


But 2. This is an order of ſeſſions, where the evidence 
never is recorded : and it would be extraordinary to expect it 
ſhould be taken down, it concerning the defendant, who was 
the officer till the evidence was over. The act requires the 
proof to be openly in court, which muſt be underſtood viva 
voce: and the ſame clauſe requiring the complaint to be in 
writing, as oppoſed to the word openly, thews it was never ex- 
pected the evidence ſhould be taken down. This court al- 
ways pays regard to the method of proceeding in inferior 
courts ; and I put it on the other ſide to ſhew one order of 
ſeſſions, where the evidence has been ſet out. There have 
been but three of theſe orders before, Regina v. Baines, 
Rex v. Horwell, and Rex v. Harland: and they are in the 
lame manner, upon examination and due proof; and there- 
tore this, if it be an error, is juſtified by precedent. 

And as to the objection, that it is to deprive him of his free- 
hold, and therefore the court ſhould ſee it is done upon legal 
evidence: the ſame may be ſaid, even where there 1s a verdict, 
tor there the court direct what ſhall be admitted as evidence, 
and are as liable to miſtake. 


The court took time to conſider of this caſe, and this term 
the chief juſtice delivered the reſolution of the court. 


Chief 


1357» 
Ante 608, 


L. Raym, 
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© Chief Juſtice. It is fully ſettled, that in convictions the 
evidence muſt be ſet out; and if this was to be conſidered as 
a conviction, it therefore would be bad. But we are all of 
opinion, it is to be conſidered as an order. In the three caſes 
which have been upon the act, the certiorar:'s were to remove 
them as orders, and they are in Engliſh, which could not be, 
if they were convictions. Baines's caſe was before all the 
judges, and they treated it as an order. And though it is 
ſaid, here is a puniſhment that follows, via. the loſs of the 
office; yet the ſame may be ſaid of moſt of the acts of juſ- 
tices, where very ſevere penalties often follow. The caſes 
of orders of baſtardy are very ſtrong, which are grounded on 
much the fame words in 18 £1:z. c. 3. as are in 14. A. 
c. 21. And as to the caſes of ſetting out evidence on demur- 
rers ; it is abſolutely neceſſary to have it on record, and the 
ſuperior court are judges of the fact, as well as the law; 
which on a certiorari we are not. 


This exception was taken in the caſe of Horwell by Mr. 
Lechmere ; but the defendant died before any thing done up- 
on it. And as to Baines's caſe, it is a ſtrong negative autho- 
rity, for that was greatly canvaſſed at the bar and bench, and 
yet this exception not taken. At firſt we thought this a ſtrong 
objection : but are convinced, there is this diſtinction between 
orders and convictions, and the precedents are not to be ſhaken, 
This therefore, being an order muſt be confirmed. 


Dominus Rex ver/. Robe. 


N information was filed againſt him for ſeveral illegal 

exactions in his office of clerk of the market, and there 
were ſeveral counts ſpecifying ſums taken of particular per- 
ſons ; upon all which diſtinct charges the defendant was ac- 
quitted : but at the cloſe of the information there was a gene- 
ral charge, of which he was found guilty, viz. that under 
colour of his faid office he did illegally caufe his agents to de- 
mand and receive of ſeveral other perſons ſeveral other ſums 
of money, on pretence of weighing and examining their 
ſeveral weights and meaſures, Wxtepdon was taken, that 
this is ſo general a charge, that it is impoſſible. any man can 
prepare to defend himſelf on this proſecution, or have the 
benefit of pleading it in bar to any other: and for this fault 
the judgment was arreſted. Ante 2, 


Lord Clinton verſ. Morton. 


T HE defendant inſiſting upon his difcharge many years 
ago under a commiffion of 'bankruptey, and it being 


doubtful whether the clauſe that enabled bankrupts to plead 


generally 
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erally was ſtill in force; he moved, and had leave to plead 
it both ways, generally and ſpecially: which I take to be a 
new caſe upon the act, the words whereof are only, that he 
ſhall with leave of the court plead ſeveral matters. Strange 
pro defendente, and adviſed the motion. | 


Philips verſ. Wood et al. 


985 


1 was given to plead non We and a diſcharge Plead double. 
© 


denied in Go B. 
Lumley ver/. Palmer, 


by bankruptcy, though ſaid to 


T HE defendant was ſued as acceptor of a bill of exchange. A parol accept. 


And upon the evidence it appeared to be a parol ac- 
ceptance only, which the chief juſtice ruled to be ſufficient 
that being good at common law, and the ſtatute 3 & 4 Ann. 
c, 9. which requires it to be in writing in order to charge the 
drawer with damages and coſts, having a proviſo that it ſhall 
not extend to diſcharge any remedy that any perſon may have 
againſt the acceptor. Upon this direction the jury found for 
the plaintiff, But the chief juſtice of the Common Pleas 
having lately ruled it otherwiſe in the caſe of Rea v. Meggott, 
the court was moved far a new trial. And in order finally ta 
ſettle this point, it was ordered to be argued : and after ar- 
gument the court was of opinion, that the direction in the 
preſent cauſe was right, and agreeable to conſtant practice, and 
therefore ordered the pœſtea to the plaintiff, 


N. B. Trin. 10 Geo 2. Lord Hardwicke ſaid at Guildhall, 
that on conference with the chief juſtice of the Common 
Pleas he waived his opinion, and ſaid he thought the 
King's Bench had done right in this caſe, | 


Dominus Rex verſ. Johnſon et a. 


ance is ſuthcieny 
in action agazat 
» the acceptor, 


T HE defendants in an information in natura de quo war- Challenging tha 
rantg obtained the common rule far a ſpecial jury, which , where 4 


was drawn up as uſual for the ſheriff to attend with the free- 
holders book, and that he ſhould return the twenty-four 
ſtruck by the maſter. The proſecutor took out the wenire to 
the ſheriff of Cheſhire. And the defendant challenged the 
array, on account of an intereſt the ſheriff had, as being a 
freeman of Cheſter, whoſe rights were to be tried. And up- 
on arguing this challenge before the Cheſter judges, viz. 
Mr. Verney and Mr. Jeſſop, they were of opinion to allow 
the challenge; though it was much inſiſted on, that ſince 
the late act the ſheriff had no influence, he being only to re- 

Vox, ll, e | turn 


contempt. 
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turn the liſt brqught him as ſtruck ; but the right of chal. 
lenging not being taken away, nor his power of marſhalling 
the pannel and putting which he pleaſed firſt, it was deter- 
mined to be a good challenge, and the array was quaſhed. 


It was then moved, that an attachment might iſſue againſt 
the defendants as for a contempt in challenging contrary to 
the rule of court; and the caſe of Burridge (ante 593.) was 
cited, where on a rule by conſent for a ſpecial jury, he chal- 
lenged the array for want of hundredors, and the court granted 
an attachment againſt him. But the court did not ſeem to 
reliſh that caſe ; and faid it might be an authority in one 
exactly circumſtanced as that was, but in no other. That 
in the preſent caſe, though the ſheriff is mentioned in the rule, 
yet that is only as he is the uſual officer; but it did not pre- 
cludethe proſecutor from taking the venire to the coroner. And 
the court remembered in what manner the motion was made 
by Strange, v/z. that wherever the proſecutor thinks fit to 
take his venire, there may be a ſpecial jury. 


Between the Pariſhes of St. George Hanover Square 
; and St James Weſtminſter, 


Foor. P ON an order of ſeſſions the cafe was ſtated ſpecially, 

that Alice Wheeler a pariſh girl was bound by inden- 
ture an apprentice to George Wheeler in St. George's pariſh, 
_ where the ſerved forty-days.; and her maſter afterwards let 
her out for hire to a perſon in Marybone, where ſhe reſided 


above forty days, but the maſter received her wages and found 
her cloaths. 


The ſeffions held, that the laſt ſervice gained her no ſettle- 
ment, and conſequently ſhe.was ſettled at St. George's. But 
the court quaſhed the order, being of opinion, that there was 
no difference between the maſter's hiring her out, and her 
own act; and that it was like the caſe of binding to A. and 

1 ſerving B. where it has been always held to be a ſettlement in 
B. 's pariſh, So the order of ſeſfſions was quaſhed. * 


[10021 Shergold verſ. Holloway. 


Of the juriſdie- AEDST of peace granted his warrant directed to the 
tion of juſtices as defendant in theſe words, Whereas complaint is made 


to wages. to me on the oath of John White, that William Sher- 
« gold refuſes to pay him wages; theſe are to require 
“ you, to cauſe the ſaid Shergold to appear before me or 
cc ſome other juſtice, to anſwer the complaint aforeſaid; and 


——_ 


— 


by Vide Burn's Juſtice vol, 3. P. 378. 
| 6 give 
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* give notice to the ſaid White, before what juſtice you ap- 
„ , | 6 / 
Upon this the defendant took up the plaintiff, and carried 
him before the juſtice, who bound him over to the ſeſſions; 
upon Which the plaintiff brought his action, and a caſe being 


made at the aſſizes, the ſame was argued above, and theſe 
points reſolved, | 


1. That though the ſtatute 5 Elix. c. 4. does not expreſsly 
impower the juſtices to order the payment of wages ; yet they 
have been fo long indulged with it by the courts, under the 
general power of ſetting the rate, that it is now to be diſputed, 


2. T hat the juſtice has no power to grant a warrant to ap- 
prehend the party, he can only. iſſue a ſummons. And that 
a warrant expreſsly to arreſt the party will not juſtify the of- 
ficer, there being no pretence for ſuch a juriſdiction. 


3. That this, though oddly worded, was not a warrant to 
arreſt the plaintiff, For the defendant might cauſe him to 
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appear by diſtreſs, and it was not equivalent to the words 


bring before me. So the plaintiff had judgment.“ 


The Bank of England verſ. Morrice. 


O a plea of ſeveral ſpecialties in an action on ſimple 
contract, the plaintiffs replied aſſets ultra; which was 
found for them, but the verdict ſet aſide. They then moved 
for leave to alter their replication, and reply fraud ; and cited 
3 Lev. 368. But the court faid there muſt have been ſome 
conſent in that caſe, elſe it is an authority for withdrawing all 
vitious pleading at any time. And here it might be danger. 
ous, becauſe the defendant on the former iſſue might have 
paid away aſſets, as knowing that replication could not hurt 
her. So it was denied to amend. 


* 


— 
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* Vide ante p. 8. 475. + 


6L2 | Hilary 


Amcndmeant, 


' v7 
x 
197 
wy * 
14 
_ 
14 
1 
> 
XJ 
1 1 
1 
, 
40 
1 
1 
i 


C003 J 


Mandamus 
may be granted 


to go £0 an elec- 
tion, though 


gs faQto, 
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Philip Lord Hardwicke, Lord Chief Juſtice. 
Sir Francis Page, Knt. 

Sir Edmund Probyn, Knt. Juſtices, 
William Lee, Eſq. 

John Willes, Eſq; Attorney-General, 

Dudley Ryder, Eſq. Solicitor-General. 


* . . 2 ä —— — _ 22 mY 
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Caſe of the Borough of Boſſiny alias Tintagel in 


Cornwall. 


"TH E court was moved for a mandamus on the ſtatute 

IT Geo. I. c. 4. to go the election of a mayor. Which 
was oppoſed, on a pretence that on the uſal day one Robins 
there is a mayor was choſen and ſworn into the office; and therefore as there 
was an actual officer, they ought firſt to ouſt him. But the 
court (upon conſideration) held the writ ought to go, the act 
ſaying, If no due election was made, and this of Robins hav- 


ing no ſhadow of right: the intent of the act was to give the 


corporation a fightful officer as ſoon as might be, whereas this 


pretence would waſte the whole year : they faid this was not laid 


down as a general rule, for it might be otherwiſe where there 
was a probabl eelection and room to doubt; and that theſe writs 


were diſcretionary : beſides there was no harm done, for it is 


not a peremptory mandamus, and they may return that there 


is a rightful officer. * 


—— — »„— 
_—_— 


1 * — — 
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* Vide poſt 1137. In the teaſe of Rex v. Holmes H. 9 Geo. 2. B. R. 
Lord Hardwicke mentioned the caſe of Tintagel as the only caſe where ſuch a 
mandamus had been granted; and he ſaid the reaſon of it was, becauſe it 
was a quite clear caſe; and the corporation was without a mayor: otherwiſe 


he ſaid, it would not have becn granted, Vide Burr, Rep. vol. 3 p. 142, 
Sir 
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Sir John Lade verſ. Shepherd. 


that the place where the ſuppoſed treſpaſs was commit- 


end whereof reſted on the highway. And it was inſiſted for 
the defendant, that by the plaintiff's making it a ſtreet, it 
was a dedication of it to the public ; and therefore however 
he might be liable to an indictment for a nuiſance, yet the 
plaintiff could not ſue him as for a treſpaſs on his private pro- 
perty. Sed per Curiam. It is certainly a dedication to the 
public, ſo far as the public has occaſion for it, which is only 
for a right of paſſage. But it never was underſtood to be a 
transfer of the abſolute property in the ſoil, So the plain- 
tiff had judgment. | 


Between the Pariſhes of Denham and Dalham in 
Suffolk. 


U P ON a ſpecial order it was ſtated, that Walker hired a 
farm in Denham above 10/. per ann. and lived on it 
from 1725 to 17 30, and paid pariſh rates: that then he went 
and lived for ſeveral years on 150/. in Southwold, which is an 


extraparochial place conſiſting of two houſes and 300 acres of 


hand belonging to and in the occupation of different perſons. 
But it not appearing there had been any overſeers of the poor, 
the ſeſſions confirm the order of two juſtices for ſending him 
to Denham. 


Strange moved to quaſh both, it having been determined, 
Salk, 486. and in the caſe of Rufford (ante 512.) that a 
ſettlement may be gained in an extraparochial place contain- 
ing more houſes than one, ſo as to come under the denomi- 
nation of a ville or townſhip, the power in 43 E/iz. c. 2. in 


pariſhes being by the ſtatute 13 & 14 Car. 2. c. 12, extended 
to all townſhips and villages. 


Sed per Curiam. That was a pretty liberal conſtruction on 


the ſtatute, which plainly related to townſhips in large pariſhes ; 
but two houſes are not enough to bring it within the deno- 
mination of a ville or townſhip, 1 Int. 115. It muſt con- 
liſt de pluribus manſjonibus et vicinis, and ſhould have a petty 
conſtable, x Mod. 78. This does not appear. to have tho 
reputation of a ville. So the orders muſt be affirmed. * 


Fo 
” 


— 


2 n 1 ** 


* Vide poſt 1091. Burr. Settl. Caſes 35. and caſes argued and adjudged 
temp. Hardwicke 11 9 : 
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U PO N trial of an action of treſpaſs a caſe was made, By ſacting ons 
a highway the 


þ 5 owner does not 
ted was formerly the property of the plaintiff, who ſome years pare wich the 


fince built a ſtreet upon it, which has ever ſince been uſed as 1 of the 
a highway. That the defendant had land contiguous parted hs 
only by a ditch, and that he laid a bridge over the ditch, tlie 


Two houſes in 
an extraparo- 
chial .place are 
not enough to 
denominatc a 
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No acceſs to 


books of poſt. - 


office in colla- 
teral actions. 
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5 © Crew qui tam ver}. Saunders. 
N action was brought againſt the defendant on the 
ſtatute g Aun. c. 10. F. 44. for intermeddling in elec. 
tions, being poſtmaſter at Nantwich. And it was moved on 
behalf of the plaintiff, for liberty to inſpe& the poſt-office 
books, and take a copy of his deputation.” 
This was oppoſed by Strange on behalf of the poſt-office, 
who were no parties to the ſuit. And he cited Hil. 12 Ann. 


where the college of phyſicians ſued Dr. Welt for practiſing 
without. licence, and he was denied leave to inſpect the 


books; and Trin. 11 V. 3, Underhil v. Durham, where 


in ejectment the plaintiff claimed under a biſhop's leaſe made 


Treſpaſs in the 

caſe is not with- 

in the ſtatute 

W. g. that gives 

coſts to an ac- 
uitted defen- 
ant. 


before the reſtraining ſtatute, to commence on the expiration 
of a_ former, which the plaintiff could not produce; and 
he was denied to inſpect the books of the dean and chapter, 
they being no parties. And likewiſe the caſe of Shelling v. 
Farmer, ante. 646. 

| Bootle contra compared it to the caſe of court rolls ard 
entries in the cuſtom-houſe, bank, and South-Sea books, 
Sed per Curiam. Inſpecting court rolls was the original of 
theſe motions ; but then it was confined to the cafe of per- 
ſons intereſted, the rolls being the common evidence, which 
of neceſſity muſt be kept in ſome one hand. But lords and 
tenants of different manors have always been denied as 
ſtrangers. In the caſe of public companies it is reſtrained to 
the entry which concerns the party himſelf. And as to the 
cuſtom-houſe, they are really the merchants books for that 
purpoſe, The conſtitution of the officer is private, and 
therefore not neceſſary for the plaintiff to prove; and as 
againſt the defendant, his acting will be ſufficient. The 
plaintiff took nõthing by his motion *. | 


Dibben wer/. Cooke et al. 


N action on the cafe for a nuiſance was brought againſt 
two defendants. 'T here was judgment by default againſt 
one, and the other on Not guilty was acquitted. And the 
queſtion was, Whether he was intitled to his coſts ? 


And upon conſideration the chief juſtice delivered the opi- 
nion of the court, that he was intitled to no coſts. Before 
the ſtatute 8 & g JF. 3. c. 11. if one defendant was acquit- 
ted, he was not intitle to his coſts; the courts conſtruing 


— 
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the former acts to relate only to the caſe of a total acquittal [ 1006 ] 


of all the defendants. This being inconvenient, the 8 W. 3. 
{. Ir. came and gave coſts where one of the defendants is 
acquitted, unleſs the judge certifies a reaſonable cauſe to 
make him a defendant. And that act extends to treſpaſs, aſ- 


fault, falſe imprifonment and ejectment. The preſent ac- 


tion is treſpaſs on the caſe : and though that be a ſpecies of 


treſpaſs, and in the caſe of the ſtatute of limitations, the word 


treſpaſs in the proviſo has been extended to actions on the 

yet conſidering theſe acts, giving coſts have always 
been looked on as penal acts not to be extended by equity, 
and therefore an avowant not within the word plaintiff, 
Carth. 179. we muſt take it only to mean the general ſort 
of treſpaſs vi et armis, 10 Co. Marſhalſea caſe, And he 
{aid this was the rule in C. B. * 


Dominus Rex vey /. Epiſcopum Landaff, 


EN ROR of a judgment in the court of grand ſeſſions It is neceffary 


in Wales, in a guare impedit brought by the king againſt 
the biſhop of Landaff, Francis lord Brooke, and Thomas 


to alledge a 
preſentation in a 
quare impedu, 


Humfreys, clerk, for the church of St. Andrew in the but che want 


county of Glamorgan. The count ſet forth the ſtatute thercof mey be 


cured by a ver- 


25 H. 8. c. 21. againſt ſut.g to Rome, and impowering the 
archbiſhop of Canterbury, under particular reſtrictions, to 
grant licences and diſpenſations, that uſed formerly to be 
lued for to the biſhop of Rome. That queen Anne in right 
of her crown was ſeiſed of the advowſon in groſs, and John 
Tyler being elected biſhop of Landaff, the archbiſhop of 
Canterbury 24th June 1706, (the church being then vacant) 
by his letters patent of diſpenſation, reciting that the new 
elected biſhop had repreſented the revenues to be too ſmall 
for the dignity, prayed for a diſpenſation to hold this church 
and other eccleſiaſtical preferments in commendam ; the arch- 
biſhop accordingly grants the ſame, provided they were con- 
firmed by the crown. Then ſets forth a confirmation under 
the great ſeal duly inrolled, by virtue whereof Tyler became 
capable to retain the ſaid church in commendam with his bi- 


—— 
er * 


— 
* 


* In the caſe of Ingle v. Wordſworth et al' 3 Burr. Rep. 1284. lord Mans - 
held ſays, The caſe ot Dibden v. Cooke is not fo fully reported in Sir John 
Strange as it really paſſed. Lord Hard wicke gave the ſolemn judgment of the 
court, and declared it to be then ſettled, chat all the ſtatutes relating to coſts 
are and ought to be conſtrued ſtrictly and according to the leiter.“ And he 


declared that actions of treſpaſs upon the caſe could not be conſtrued to 


be within this act of parliament.” And he gave reaſons for it: and added, 


That upon enquiry into the practice of the Common Pleas, it appeared that the 


word treſpaſs was there taken only to relate is treſpailes vi ct armis, ; 
ſhopric 
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ſhopric to which he was promoted; and whilſt he conti. 


nued parſon, queen Anne died, and George 1. ſucceeded, in 
whoſe time the church became void by the death of Tyler, 
unde it belonged to the late king to preſent, who died during 
the vacancy, and it deſcended to his preſent majeſty, Who 
ought to preſent, but is hindered hy the defendants. 


The biſhop's plea is, that he claims nothing but as ordi- 
nary. - The lord Brooke pleads in bar, that William lord 
Brooke his father was ſeiſed of the matety of the manor of 
Dinas Powys, in his demeſne as of fee, to the moiety of 
which manor the half of the advowſon af this church be- 
longs, to preſent- in every ſecond turn ; and the church be- 
ing void he preſented the other defendant Humfreys, who 
was inſtituted and inducted, and is parſon thereof; and the 
advowſon on the death of the father deſcended to the preſent 
lord Brooke: and traverſes the ſeiſin of queen Anne, as laid 
in the count. | 75 | 


The defendant Humfreys pleads in the ſame manner; and 


there is the common replication, and judgment on the plea 
of the biſhop ; and then the attorney-general takes iſſue on 
the traverſe of the queen's ſeiſin; which on trial is found 
for the crown, and judgment entered for the king, on which 
the general errors are aſſigned. 


This cauſe was argued ſeveral times at the bar before the 
death of lord Raymond, and the opinion of the court given 
in favour of the plaintiff in error on the three points under 
mentioned. But the fourth point upon the verdict heing 
then ſtarted, it ſtood over to be argued upon that only. Then 
the chief juſtice dying, it was thought proper to be argued 
again at large, And my argument for the plaintiff in error 
taking in all that was ſaid on that fide of the queſtion, and 
the reſolution of the court being an anſwer to it, there is no 
occaſion to report any more of this caſe, | 


Strange pro guer' in errore argyed, 1. That generally in a 
quare impedit, which 1s a poſſeſſory action, the crown as well 


as the 2 8 muſt ſhew a preſentation: and though there 


may be caſes, wherein it is not required, as being impoſſible; 

et thoſe are conſidered as exceptions to the general rule, and 
the particular circymſtances muſt be ſhewn, to bring it out 
of the general rule, and within the exception, by counting 
on the ſpecial matter. 2. That this is not a commendam ac- 
cipere, but a commendam retinere. 3. That though a com- 
mendam actipere does amount to a preſentation, yet 3 
commendam retinere does not. 4. That if theſe points are 


with me, then it will come to the queſtion, Whether the 
0 ' 0 joining 
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joining iſſue on the ſeifin alledged in the count, and the ver- 
dict finding the queen to have been ſo ſeiſed, does not cure 
the defect in the count in not alledging the preſentation, 
which I ſhall contend it does not. 


1. I am to ſhew, that in a quare impedit the crown as well 
as the ſubje&t muſt ſhew a preſentation, it being a poſſeſſory 
action, and that though there may be caſes wherein it is not 
required as being impoſſible, yet theſe are conſidered as ex- 
ceptions to the general rule, and the particular eircum- 
ſtances muſt be ſhewn, to bring it out of the general rule, by 
counting on the ſpecial matter. F. N. B. 33 H. runs thus: 
A man ſhall not have a guare impedit, if he cannot alledge 
a preſentation in himſelf or in his anceſtors, or in any other 
perſon from whom he claims the advowſon, and that in his 
count, unleſs in ſome ſpecial caſe ; as if a man at this day erect 
a church parochial by licence from the king, which ſhall be 
preſentable ; if he be diſturbed to preſent to the ſame, he 
ſhall have a guare impedit without alledging a preſentation in 
any perſon, and ſhall count upon the ſpecial matter. And 
under the ſubſequent letters J. and K. he puts two other in- 
ſtances, in both which the want of alledging a preſentation 
may be excuſed by counting upon the ſpecial matter. So in 
2 Roll. Abr. 358. pl. 1. if the king be intitled to an advow- 
ſon by office, he ſhall have a guare impedit without a preſen- 
tation, for the office puts the king in poſſeſſion, and any one 
elſe out of poſſeſſion. So in pl. 5. if the king is ſeiſed of an 
advowſon, which has been always in proper uſe, he ſhall 
have a guare impedit without alledging a preſentation. And 
in 2 Roll. Abr. 376. R. 1, it is ſaid, this writ is intirely in 
the poſſeſſion, and the preſentment is the poſſeſſion. In 
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16 H. 7 8. Ys 


Vaugh. 53. 56, 57. it is held, that unleſs it be in ſpecial 


caſes, both ſeiſin and preſentation are neceſſary to be alledged, 
and a ſeiſin without a preſentation, or a preſentation without 
a ſeiſin, are equally naught ; and the law (ſays the book) is 
the ſame in the caſe of the king as a ſubject. Agreeable to 
this is 2 Roll. Abr. 378. pl. 6. if the king has cauſe to pre- 
ſent, by having the temporalities. of the biſhop, he ſhall not 
have a guare impedit without alledging a preſentation. And 
in the cafe before cited p/. 5. it is implied, that the king muſt 
make his excuſe as well as a common perſon. The prece- 
, dents of a guare impedit brought by the crown fall in with 
this. Vaugb. 53. Skinn. 651. Co. Ent. 403. a. 494. 4. 
Jog. 4. 512. 4. 514. 4. 516. b. 520. 5. Raft. 505. a, 
528. a. 528. b. 529. 6. 530. a, b. 531. a. Lutw. 1078. 
1083. 1390. Lev. Ent. 144. 14 Hen. 4. 36. ö. There 
are many others in every book of entries, under the title 
quare impedit, all which ſhew the opinions of thoſe who 
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were concerned for the crown, elſe they would never have 
fallen into a courſe of precedents contrary to the prerogative, 
which in other parts of pleading is conſtantly maintained. 
And theſe verify what Lord Vaugb. 57. ſays, that the books 
and precedents all thew the law to be the ſame of the king as 
of a common perſon. And no ſtronger argument can be 
brought to prove it ſo than the adjudged caſes which are 
exceptions out of the general rule; which would never have 
borne any debate, it that ſhort anſwer could have been given, 
that the crown is in no caſe obliged to alledge a preſentation. 
And the drawer of this declaration ſeemed to be aware of this, 
and has therefore ſet forth the affair of the commendam, in 
hopes that may amount to an allegation of a preſentation, 
But that I hope will not do when it is conſidered, 


[ 1009 ] 2. What ſort of a commendam this is. And ] inſiſt it is a 
commendam retinere. The words of it are fo, that he there- 
by became capax retinere. This point J believe will not be 
diſputed, and therefore I ſhall paſs to the third. 


3. That though a commendam capere does amount to 
a preſentation, yet a commendam retinere does not. Lord Hab. 
143. in the great cafe of Colt v. Glover, will not even allow 
ſuch an inſtrument as this to be called a commendam ; he ſays 
it is only a faculty of retention and continuation of the bene- 
fice in the fame perſon and tate wherein it was, notwith- 
ſtanding ſomething intervening, as a biſhopric, or the like, 
which without ſuch a faculty would have avoided it: ſo a 
| commendam it is not, for my own benefice cannot be 
L. Raym. 23. commended unto me; and the difference(Hob. 256.) be- 
tween retinere and capere is no leſs than holding what is 
already my own, and taking that which is another man's. 
One of the points determined in the caſe of the King 
againſt Dr. Birch was, that the commendam or diſpenſation 
to hold the living for ſome time, was not a preſentation ; 
but that the crown ſhould have its prerogative turn after 
the diſpenſation expired. There is a great deal of diference 
between a preſentation, which muſt be followed by inſti- 
tution and induction, and this diſpenſation, which ſuppoſes 
the church to be full already, and prevents its becoming void. 
Since therefore here is an attempt to ſhew how the crown be- 
came ſeiſed, and that allegation does not ſhew a poſſeſſion, 
which can only be ſhewn by a preſentation there is no room 
to fay, that this diſpenſation is ſufficient, | 


4. The laſt point to he conſidered is, Whether the taking 
iſſue on the ſeiſin alledged in the count, and the verdict find- 
ing the Queen to have been ſo ſeiſed, does not cure the defect 
in the count in not alledging a preſentation? And I ſhall 
contend it does not. I admit there have been many yy 
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where a verdict has cured the want of a material averment. 
But then thoſe caſes have been where the iſſue joined was ſuch 


as neceſſarily required the proof of that fact, and without . 


which proof the jury could not have given the verdict. And 
that I take to be the foundation of this healing quality in a verdict. 


Now to conſider the caſe as it ſtands upon theſe pleadings. 
Two things were neceſſary to be alledged. 1. The ſeiſin. 
And 2. The preſentation : the firſt to ſhew the right, and the 
ſecond the exerciſe of it. Had both theſe been alledged, the 
defendant would have had an opportunity of traverſing either; 
and if he could have overthrown either, the crown could 
never have recovered. Whichſoever of theſe had been tra- 
verſed, the proof mult neceſſarily have been confined to that: 
and in a traverſe of the ſeiſin there would be no occaſion to 
prove a preſentation ; becauſe a man may be ſeiſed in fee of 
an advowſon, though he never preſented : and in a traverſe 
of the preſentation he need only confine his evidence to that 
matter of fact, without meddling with the ſeiſin. In &in. 

75. Lord Holt ſays, the preſentment is the proper matter 
to be traverſed, But if this count is good, it enables the 
owner of the fee to recover in guare impedit, though there 
never was that poſſeſſion which is neceſſary in a poſſeſſory ac- 
tion : for he will alledge no preſentation, to give the other an 
opportunity of denying it; but count only on the ſeiſin, and 
drive him to take iſſue on that only; and then ſet up the ver- 
dict, to cure the actual want of the other. If the court 
keeps to the effect of a verdict, as I contend, there will then 
be ſome rule to go by; but if they once leap over thoſe 
bounds, it will be hard to know where to ſtop. In Sa. 662. 
the plaintiff declared, that the defendant kept a bull, that 
uſed to run at men; but did not ſay ſcienter and held 
naught after a verdict, for the action lies not, unleſs the 
maſter knows of this quality ; and we cannot intend it was 
proved at the trial, for the plaintiff need not prove more than 
is laid in his declaration. This caſe proves, that they go 
upon the preſumption of its being proved at the trial, where 
it is neceſſary ſo to be. 1 Sid. 184. treſpaſs for taking a 
hook: the defendant pleaded, he had a way to a wood over 
the land of the plaintiff, and was ſtopt by the plaintiff, who 
ſtruck at him with the hook, upon which he took it out 
of his hand: they went to iſſue on the right [to the way, 
and found for the plaintiff : and moved in arreſt of judgment, 
that the plaintiff had not ſhewn the hock to have been in his 
Poſſeſſion : and held by all the court, that if the trial had 
been on Not.guilty, it would not have been helped, but here 
the defendant had by his plea thewn it to have been in the 
plaintiff's hand, and he took it out. There is nothing of that 
nature in our plea, or that admits a preſentation by the crown. 
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The iſſue therefore to be tried not requiring the proof of 2 
preſentatjon, or its being admitted from the nature of the iſ- 
ſue; T apprehend the want of ſuch an allegation is not cured 
by the verdict, but the declaration remains {till liable to that 
objection. 


Lord Harwicke delivered the reſolution of the court. 


In this caſe there are three things conſiderable. 1. Whe⸗ 
ther it be neceſſary to alledge a preſentation. 2. If neceſſary, 
then whether the commendam amounts to a preſentation, or 
excuſes the want of alledging one. And 3. Whether the 
verdict, which finds that the queen was ſeiſed in fee, ut de 
uno groſſe, cures it. 


Upon the two firſt points the opinion of the court has 
been already intimated, and there is no occaſion to ſay much 
upon them ; only as it will be a proper introduction to the 
laſt. And we are all of opinion, that a preſentation was 
neceſſary to be alledged, and the commendam will not ſerve the 
purpoſe ; and therefore on thoſe two points the plaintiff in 
error 1s right : but upon the third point we are of opinion 
with the defendant in error, that the verdict has ſet all right, 


The authorities on which we found our opinion on the 
firſt point were cited at the bar out of F. N. B. the rules 
whereof are the foundation of what is delivered in Hobart 
and Vaughan, who are the authors that have entered the 
deepeſt into, and treat beſt of, this ſubject. By them it ap- 
pears, that as to this point there is no difference between the 
crown and ſubject, A preſentation makes a fee, and proyes 
a fee. To which I may add, that the law requires a plaintiff 
to ſhew, coment his ſeiſin aroſe: this being incorporeal, and 
not to be executed by livery. Now a preſentation makes a 
ſeifin, and ſhews at the ſame time how it aroſe, and is the 
proper evidence of it. 5 Co. 98. a. a preſentation by the 
grantee of the next avoiuance avails the grantor, and ſo is 
the caſe of a ſeiſin of ſervices by a guardian or leſſee for years. 
And it appears by the diviſions of Rolle's Titles, 2 Abr. 378, 
that he thought ſo, for heſpeaks of ſhewing a ſeiſin by preſen- 


tation, Vitz. Quare impedit 171. 


As to the ſecond point, it may be admitted without preju- 
dice to this point, that a commendam capere amounts to a 
preſentation ; but this certainly is not ſuch a commendam, and 
ſo the defendant's counfel ſeemed to admit, 


The third and laſt point is upon the verdict, and that we 
all think has cured the not actually alledging a preſentation. 


The common learning is, that it cures a title defectively 


let forth, but not a defective title, The words of the ſtatute 
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16 & 17 Car. 2. c. 8. are very ſtrong, and on that act an ac- 
tual amendment is never made, but the benefit of the act is 
attained by our over-looking the exception. 


I admit, that if a title is not implicitly found, it will be ill; 
but we think the title being found, which is a ſeiſin, it neceſ- 
ſarily follows, that a preſentation muſt have been proved. 
3 Mod. 162. The crown can only gain a ſeiſin, as part of 
the ancient patrimony of the crown, or by a title from a ſub- 
jet, If the firſt, (which is rather to be preſumed”) then it 
muſt have been preſented to before or not. If preſented to 
before, it is an actual ſeiſin: the crown cannot be uſurped 
upon, or put to its writ of right. 6 Co. 49. 2 Inf. 357. 
Co. Litt. 344. b. Cro. Fac. 123. If there had been no 
preſentation before, there mult have been a ſpecial caſe to 
have been counted on. If the crown derives its title from a 
ſubject, it muſt be either by uſurpation, grant, or office, If 
by uſurpation, that muſt have been by a preſentation. If by 
grant, a preſentation muſt have been ſhewn, or a ſpecial caſe 
to excuſe it. If proof had been given of preſenting the laſt 
turn, that would have been an uſual ſeiſin. If not the laſt 
turn, then there was a uſurpation, and the crown could gain 
no ſeiſin, and a verdict cannot be true. For at common 
law a uſurpation was rather ſtronger than a diſteiſin on land; 
for the uſurper gained the poſſeſſion, and left the rightful pa- 
tron a mere right: and in ſuch caſe nothing could paſs to 
the crown, either by grant or office, but a right to maintain 
a writ of right, and not a guare impedit. An advowſon 
appendant may be gained by ſeiſin of the manor ; but an ad- 
vowſonin groſs cannot be acquired, without that which is an ac- 


tual ſeiſin. 10 Hob. 7. 27. pl. 7. 1 Leon. 154. 1 Mod. 281. 


The uſe of theſe caſes is, That if the preſentment ad- 
mits the ſeiſin in groſs, it is to a common intent included in 
the verdict, and this will only be a title defectively ſet forth; 
in which caſe according to Hale, 1 Ven. 122. the court will 
intend any thing to make it good. Here needs no intend- 
ment, for it was of neceſſity to have been proved, 1 Sid. 218. 
is a very ſtrong caſe for this purpoſe. 


If the true ground be, that it is only to ſhew coment he 
was ſeiſed; it is one of the leaſt defects a verdict can cure, 
becauſe the exiſtence of the thing is admitted, and the doubt 
only upon the manner of it. An heir muſt ſhew coment 
heir ; but if he does not, and the other does not demur, the 
finding him heir will cure it. 1 Lev. 190. 

We are all therefore of opinion, that though this would 
have been ill on demurrer, yet it is now cured by the verdict ; 


and therefore the judgment muſt be affirmed. 
* i Eaſter 
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Philip Lord Hardwicke, Chief Juſtice. 
Sir Francis Page, Knt. | 

Sir Edmund Probyn, Knt Juſtices. 
William Lee, Eſq. 
John Willes, Eſq; Attorney-General. 
Dudley Ryder, Eſq. Solicitor-General. 


— 


Pew verſ. Creſwell et al, Churchwardens of St Mary 
Rotherhithe. 


E W was libelled againſt in the Spiritual court for » nui- 

ſance and incroachment on the church-yard ; to which he 
pleaded, that he was the owner of four tenements, which 
formerly ſtood on the ground in queftion, and that his pre- 
ſent building was upon the old foundation, and did not project 
further. And this not being a matter properly triable there, 
a prohibition was granted; for though interrupting the uſe of 
a church-yard, as a church-yard, is properly cognizable in 


the Eccleſiaſtical court; yet the bounds of it, which is mat- 
ter of freehold, ought not to be determined there. ide 


F. N. B. 51. A. 2 Roll. Abr. 137. pl. 4. 1 Roll. Rep. 12. 


Mo. 413. 1 Sid. Butler v. Velman. * 


Dominus Rex verſ. Eaſman. 


N order was made at the ſeſſions, for diſcharging an ap- 
prentice: the maſter having uſed him unkindly, and 
refuſing to provide for and entertain him. Et per Curiam. 
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This order muſt be quaſhed, not for want of an original ju- 
riſdiction in the ſeſhons, which has been often allowed them; 
but becauſe it does not appear the maſter was preſent or ſum- 
moned, which it is plain the act intended he ſhould be. Be- 
ſides, there is another fault, which is, That the reaſon given 
in the order is not a ground for their proceedings; for there 
is a power to oblige the maſter to receive and entertain him, 
and uſing him unkindly is too looſe. Yide Trin. 12 Geo. 1. 
Rex v. Davie, ante 704. 


Between the Pariſhes of Whaddington aud Tedford 
in Lincolnſhire, _ 


(35 a ſpecial order of ſeſſions, it was ſtated, that the pau- 
per contracted for the purchaſe of a houſe in Whadding- 
ton for 391. and paid J. out of his own money, and the re- 
maining Z3ol. was by his order paid by another perſon, to 


whom the premiſes were mortgaged for it : that the pauper 


had lived upon it four years, when the mortgage was fore- 
cloſed, and he turned out: and the queſtion being, Whether 
he had gained a ſettlement hereby, the ſeſſions adjudge that 
this was a frandulent purchaſe, and conſequently no ſettle- 
ment gained thereby. 


Sed per Curiam. The order muſt be quaſhed : the pur- 
chaſe money by q Geo. 1. c. 7. need only be 30. and the ad- 
vancing the money by another makes no alteration. And 
the fact being ſpecially ſtated, we can judge as well as the ſeſ- 
ſions, whether it be fraudulent or not. The circumſtance 
of his continuing four years ouſts all preſumption of fraud.“ 


Between · the Pariſhes of St. Maurice and St Mary 
. Calender in Wincheſter. 


U P ON a ſpecial order of ſeſſions, it was held, that exe- 
cuting the office of conſtable in the city at large, gave 
a certificate- man a ſettlement in that pariſh where lie inha- 
bited ; though he was appointed by the corporation in gene- 
ral, and acted through all the pariſhes in the city; for he exe- 
cutes an annual office in the pariſh, which are the words of 
the ſtatute. + 


* 


vide this caſe more fully Rated in Burt. Seitl. Cal. 37. 
+ Vide Burr. Setil. Cal. 27. 
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Where error 2 3 H E plaintiff in error married, whereby her writ abated; 
abates by the and this being by her own act, and not the act of God, 
— — the court gave leave to the defendant to take out execution, 
go. without giving time to the plaintiff to bring any writ of error 


Coram vobis. 
Bourne ver/. Mattaire. 


Replevin four- FN replevin, it was held to be certain enough, being for 


teen ſkimmers ; | - : 
— Joes. fourteen ſkimmers and ladles, without ſaying how many 


certain enough. Of each. 77 52761 3 
a nom 7 Dominus Rex verſ. Francis et aT. * | 


A taking in the H E defendants were indicted at the aſſizes in Somerſet. 
8 ſhire, for that they feloniouſly made an aſſault on Sa- 
taking from the f rtf y 2 

rſon and fe- muel Cox in the king's highway, and put him in fear, and 
Looy, but in 9. in money from the perſon of Cox did take, ſteal and carry 
_ — away. Upon Not guilty pleaded by all the defendants, the 
preſsly found jury find this ſpecial verdict: 
— That Samuel Cox travelling on horſeback on the king's 


ſent at the tak- highway to Somerton fair, on a place called King's-down-hill 
ing up. in the county of Somerſet, ſaw all the priſoners in company 
together, one of whom was then ly ing on the ground: that 

Cox paſſed by them, and one of them (but which the jury 

do not know) called to Cox, and deſired him to change half 

a crown, that they might give ſomething to a poor Scotchman 
then lying on the ground, who was one of the priſoners. 
Cox came back, and putting his hand in his pocket to pull 
out his money in order to give them change, as they deſired, 
WAS he pulled out four moidores and a portugal piece value 3. 125. 
and having the pieces of gold in his hand, John Francis, one 

| of the priſoners, *gently ſtruck Cox's hand in which he held 
the gold, by means whereof the gold fell on the ground : 
that thereupon Cox got off from his horſe, and ſaid to the 
Priſoners, that he would not loſe his money ſo ; and the ſaid 
Cox then and there offering to take up the pieces of gold, 
which were then upon the ground, and in Cox's preſence ; 
.the priſoners then and there ſwore, that if he touched the 
pieces of gold, they would knock his brains out ; whereby he 
was then and there put in bodily fear of his life, and then 


— — 
1 — AS _ — * — 


* See this caſe ſtated in caſes argued and adjudged in K. B. temp. Hard- 
wicke 113. Com. Rep. 478. pl. 210. Forl, Cro, Law, 128, 
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and there deſiſted from taking up the pieces of gold. That 
the priſoners then and there immediately took up the gold, 
and got on «heir horſes, and rode off with the gold; that 
Cox immediately thereupon purſued them, and rode after 
them for about half a mile; and then the priſoners ſtruck 
him and his horſe, and ſwore that if he purſed them any 
farther, they would kill him; by reaſon of which menace 
he was afraid to continue his purſuit any farther ; but whe- 
ther upon the whole matter the priſoners are guilty of the felony 
and robbery charged on them, the jury doubt, and pray the 
advice of the court. Et ff, Oc. 


This ſpecial verdict and the priſoners were removed into 
the King's Bench, where it was twice argued at the bar. 
And upon the firſt argument the only queſtion was, Whe- 
ther a taking in the preſence be in point of law a taking 
from the perſon ? and it was unanimouſly determined that 
it was. 


But then a doubt aroſe (which occaſioned the ſecond argu- 
ment) whether it was ſufficiently found to have been taken in 
the preſence of Cox, it not being ſaid ſo in expreſs words: 
and after it had been argued in B. R. upon this point, it was 
ordered to be argued again at Serjeants Inn Hall before all the 
judges of England, where J attended on behalf of the pri- 
ſoners againſt Mr. Huſſey: who argued for the king and in- 
ſiſted that here was ſutficient found to conſtitute the crime of 
robbery, it being found that Cox was put in fear, and that 
the money was in his poſſeſſion, till one of the priſoners 
ſtruck it out of his hand ; and the finding that the priſoner 
immediately took it up, excludes all poſſibility of meſne acts, 
ſuch as Cox's going before they took it up: and that to ex- 
cuſe them it ſhould have been expreſsly found, that Cox did 
go away before the money was taken up. 


Strange contra. I ſhall not diſpute but that a taking in tha 


preſence is a taking from the perſon, and conſequently a 
robbery, where it is accompanied with the other neceſſary cir- 
cumſtances, But the queſtion is, Whether this is found ta 
be a taking in the preſence of Cox? It is unneceſſary to cite 
caſes to prove that on theſe verdicts nothing is to be intended: 
judges have always guarded againſt that.with great caution, 
It has gone ſo f 
way the fact is to be taken, the turn of the ſcale is never 
givenagainſt the priſoner. And therefore in Keat's caſe, 5 Mo. 
287. Skin. 666, where on an indictment for killing his gar- 
dener, the jury found that the maſter ſtruck the gardener, 
and the gardener ſtruck the maſter, and the maſter gave him a 
Vo, II. 6 N mortal 


r, that where it ſtands indifferent which 
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mortal wound ; the judges would not determine that the maſter 
ſtruck firſt, ſo as to make it murder: and yet from the manner 
of find ing any one would be led to collect, that the firſt blow 
was given by the maſter. It muſt be agreed that there is no 


finding in expreſs words, that the taking was in his preſence. 


But it is contended that here is that which is tantamount. 
Now I inſiſt, that how great room ſoever here is to infer the 
preſence of Cox; yet it not being found as a fact, that he 
was preſent at the taking up the money, and that being a cii- 
cumſtance material to conſtitute it a robbery, the priſoners 
muſt be diſcharged. i 


In the acts found there muſt neceſſarily be a priority and 
poſteriority in time. Cox got off from his horſe, offered 
to take up the money, was threatened and put in fear, and 
then and there deſiſted from taking up the gold. The man- 


ner of this deſiſting is not found, and therefore may naturally 
be inferred to be by going away? "Ie , 


The next fact found is, That the priſoners then and there 
immediately took up the gold, got upon their horſes, and 
rode off. Immediately mult mean that the next thing done 
after Cox's.deſiſting, was the priſoner's taking up the money, 
but this does not determine how ſoon that was after deſiſting. 
Conſider it as oppoſed to the word mediately, and it will ſhew 
this to be a right conſtruction. It is not found when Cox 


- got upon his horſe, or whether he had his horſe in his hand, 


or it was ſtanding at a diſtance. It is faid he immediately 
purſued them, by riding after them; this ſhews that imme- 
diately does not in this verdict mean the dame as eo inftante, 
for Cox muſt have had time to mount, and obſerve which 
way they went, before he could purſue. The Latin word 
immediate is not only rendered immediately, but alſo forth- 
with, and by and by, and in writs'that are returnable i-me- 
diate it means as ſoon as may conveniently. be, and without 
delay. If it ſtood upon the words then and there only, the 
legal operation of them is always taken'to, denote the ſame 
day and place, for a venue ; fo that to make this good the 
whole reliance muſt be upon the word immediately. It is not 
found, that Cox ſo much as knew they had taken up the mo- 
ney: for the words that he would not loſe his money ſo, 
refer to the ſtriking it gently out of his hand, whereby it fell 
to the ground. When he remounted and purſued, he did 
not declare it was becauſe he would not loſe his money, 


but he might purſue them on account of the aſſault in 


ſtriking his hand. All the authors who hold taking in 
the preſence to be a taking from the perſon, ſpeak of it as 
ue nn 35 | als a taking 
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a taking openly, and before his face. Staxfe. 27. H. P. C. 
73. 3 Inft. 69. Hawk. 96. Sti. 156. Now nobody 
can ſay, but on this finding it is poſſible the money might 
not be taken up in the preſence of Cox: and if there is 
but a bare poſſibility of that, his preſence is not to be in- 
ferred. In the caſe of Mr. Huggins it was attempted to 
infer his conſent to the dureſs of Arne from the circum- 
ſtances found in the verdict 3 but the court faid, though 
there was ever ſo ſtrong an evidence of conſent, yet conſent 
was a fact, and they could not judge on evidence of a fact. 
Whether this was taken up in Cox's preſence is a fact, and 
T admit there is ſtrong preſumption of it, and that a man 
muſt be acquainted with the laudable exactneſs required in 
theſe proceedings, to ſtart ſuch an objection on this verdict. 
But to one acquainted with the nature of them, and the aver- 
on judges have always ſhewn to infer facts from evidence, 
[ apprehend the objection muſt have great weight. 


Suppoſing it therefore uncertain, whether this taking was 
in the preſence of Cox or not; I apprehend there can be no 
doubt, but that the court muſt give judgment for the pri- 
ſoners. That is, they muſt give ſuch a judgment as the law 
would warrant, if it had been found that the taking was not 
in Cox's preſence: and that is, that the prifoners are Not 
guilty on this indictment. | | 


It would have been a circumſtance very material in the caſe 
of Plummer-(Kelyng 111.) to have found that the fuzee was 
diſcharged 'again/# the king's officers ; but the jury were ſilent 
as to that, atid the court ſaid they could not take the fact to 
be ſo on bare evidence of the fact, but proceeded to give judg- 
ment, as if the fuzee had not been diſcharged againſt the 
kings officers, without ſending it back to the jury to find it po- 
ſitirely one way or the other. So in the caſe of Meſſenger 
it a (Kelyng 79.) Who were indicted for high treaſon in aſ- 
ſembling and pulling down bawdy-houſes, the verdict was 
ſilent as to Green and Bedell, whether they were aiding and 
aſſiſting; and this, ſays Kelyng, being a matter of fact, which 
ought to be expreſsly found by the jury, and not left to the 
court upon any colourable implication from their being pre- 
ſent, they two were diſcharged, without ſending it back to 
the jury for their further opinion as to the fact. In Kelyng 
66. ona ſpecial verdict it was found that "Thompſon and his 


wife were fighting, and Dawes endeavouring to part them was 


killed by Thompſon; and it not being found that Thompſon 
knew Dawes only intended to part them, it was held man- 
ſlaughter, without ſending it back to the jury to be certified 


of his knowledge. Keat's caſe before cited was ſo incertain, 


6 N 2 that 
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that the court could not determine who ftruck firſt ; and yet 
Hoh chief juſtice was ſo averſe to a wenire facias de novo, 
that he took exception to the indictment, and it was quaſhed, 
And after this was the caſe of Plummer, where Holt could 
not find a flaw in the indictment, and ſo the verdict ſtood, 
The caſe of Mr. Huggins is not a direct authority, becauſe the 
judges ſaid there was no incertainty : but it plainly appeared, 
what their judgment would have been, if they had thought 
the verdict incertain. In that caſe it was found, that Hug. 
gins was once preſent at the room, and ſaw Arne under the du- 
reſs et adtunc et ibidem ſeipſum avertit, Anglice turned away, 
and that Barnes, eodem tempore quo præd J. Huggins ſeip- 
ſum fic ut prefertur avertebat, locked the door, Now eodem 
tempore is ſtronger than immediate, and yet in that caſe the 
court would not conſider this as a ſhutting up Arne with the 
conſent of Huggins, there heing a poſſibility that the door 
might be Jocked by Barnes, and he not know it. It was 
there found, that he ſaw him ſub duritia impriſonamenti il- 
tius ; and yet the court would not infer his knowledge of the 
circumſtances from thence. In the preſent caſe it is conſide- 
rable, that here is a poſſibility, the priſoners may be innocent 
of a robbery, The court are not to judge on probabilities, 
but poſitive facts. It is not poſitively found, that the taking 
up was in Cox's preſence. And therefore I hope the pri- 


ſoners ſhall be diſcharged. 


4 Lev. 75. 
Pybuz V. Mit- 
trod. 


After this argument the judges took time to conſider it. 
And this term the chief juſtice declared, that all the judges, ex · 
cept Carter, Comyns and Thompſon, who only doubted, 
were of opinion, that the fact of Cox's preſence at the tak- 
ing was not ſufficiently found, though there ſeems to have 
been evidence enough to Warrant ſuch a finding. That the 
whole reſted on the word immediately, then and there ſerving 
only for a venue, and immediately was a word too loſe and 
uncertain, In Stephens's Theſaurus it is rendered cito and 
celeriter ; in Cowper, by and by ; and in other dictionaries 


fine dilatione and preſently. In legal proceeding it does not 


exclude all meſne time and meſne acts. In Oneby's verdict 


it is uſed five times to different purpoſes. In Mawgridge's 


twice. On the ſtatute 27 Eliz. c. 13. F 11. the notice 
for hue and cry muſt be in convenient time ; and yet on de- 
claring you aver that it was immediate, which is ſuported 
by proof of convenient time. The cafes cited ſhew, how 
nice the judges have always been; and therefore, as here 
wants one neceſſary ingredient to make it a robbery, the pri- 
loners muſt be diſcharged from this indictment, * 

| | OW. 


EASTERN TERM 8 Geo. 2. 


owever we all think this d larceny, and theref. er gu- 
2 — diſcharge their bas ta as _ cannot 7 ing a ſpecial 
judgment for a larceny, there muſt be a new — wg capital offence 
eur e ae contined io the doubt of the jury, whether this ge ngen the | 
be a taking from the perſon of Cox. | guilty of a leſa 


They muſt be remanded to, Somerſetſhire. We diſcharged cime, the 


; | . n rt will not 
Burridge the other day, becauſe there no ſpecies of felony cherer den. 


was found. 
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8 Georgii 2 Regis. In B. R. 


Philip Lord Hardevicte, Chief Juſtice, 
Sir Francis Page, Kant. | 

Sir Edmund Probyn, Knt. ade, 
William Lee, Eſq. 

John Wilks, Eſq; Attorney-General, 
Dudley Ryder, Eſq; Solicitor-General. 


— ——c 


—— _ 


„ 1 


— 


Maundy verſ. Maundy. * 


Na ſpecial verdict in ejectment for houſes in Red-lion- 
ſquare, it was found, that Ventris Maundy being ſeiſed 
of the reverſion in fee of the houſes, which were of the value 
of 2601. per ann. but then let out on leaſe for ſixty years at 
2.21. per ann. called a ground rent, and having ſeveral ſons 
and daughters, made his will in April 1696, in this manner, 
In reſpect to my worldly eſtate wherewith it hath pleaſed 
God to bleſs me, I diſpoſe of it as follows. To my ſon 
« Daniel I give 41. per ann. of my ground rent :” and in 
like manner he parcels out the whole 221. to his children 
(except the eldeſt) his, her, and their heirs and aſſigns for 
« ever; but as to Ventris, my eldeſt and undutiful ſen, I 
&« give him in hopes he may reform, 5/. per ann. due on 
« blank tickets in the million lottery, And if any of my 
* other children die, their legacy to go to the ſurvivor, my 
& ſaid undutiful ſon excepted, who is to have no ſhare or 
6 par thereof, nor no more ſhare or portion than I have be- 
& fore given him.“ 


* 
—_— 


1 


* Vide this caſe more fully ſtated in caſes argued and adjudged in K. B. 
tap Hard wicke 142, 


The 
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The building leaſes being expired, the heir of Ventris the 
eldeſt ſon brought an ejectment, inſiſting that the reverſion 
was undiſpoſed of; and that however ſtrong the intention to 


” difinherit the eldeſt ſon appeared, yet if it is undiſpoſed of, he 


muſt have it. But upon argument in C. B. judgment was 
given againſt him in favour of the deviſees, and now that 
judgment was affirmed. in B. K. TRE. 


1. Becauſe the intention to paſs all his eſtate was plain from 
the introductory part, where he declares his will was in reſpect 
of all his worldly eſtate, and that part where he ſays what his 
eldeſt ſon ſhall have, and no more. | 


2. The limitation is to the younger children and their 
heirs ; which cannot take effect, if their intereſt is only dur- 
ing the continuance of the rent. And nothing is more com- 
mon, than for people to ſpeak of their ground rents, when 
they mean the houſes and lands out of which they iſſue. 


3. The caſe of Kerry v. Dethick in Ae. 640. is expreſs in 
point ; and though in that caſe it is ſaid, the defendant was 
adviſed to bring a writ of error, yet that does not impeach its 
authority. I 


Valentine ver/. Fawcett. 


H E defendant was an overſeer of the poor, and was 

ſued for what he did in execution of his office; and 
on the trial a verdict was given for him, and the ſtatute 
43 Eliz. c. 2. ſaying, that he ſhall recover treble damages by 
reaſon of his wrongful vexation, with his coſts, to be aſſeſſed 
by the ſame jury, or writ to enquire of the damages, as the 
ſame ſhall require; he now moved for a writ of enquiry : 
which was oppoſed, for that it could only iſſue when the 
plaintiff was nonſuit, after which the ſame jury could not goon; 
whereas here the plaintiff appeared, and a verdict was given. 


But the court held the writ of inquiry ſhould iſſue. Vide 
11 Co. Cheney's caſe, Carth. 302. Salk. 205. 5 Med. 118.* 


mt 


* Vide this caſe more fully ſtated in caſes argued and adjudged in K. B. 
temp. Hard wicke p. 138.—Vide alſo poſt 1052. 
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(1022) Michaelmas Term 
9 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief Juſtice. 
Sir Francis Page, Knt. | | 
Sir Edmund Probyn, Knt. Juſtices, 
 #MWilliam Lee, Eſq. | 
John Willes, Eſq; Attotney-General. 
Dudley Ryder, Eſq; Solicitor-General. 
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Marſhall ver/. Gibbs. 


' 
” 


Not guilty in 


in O Not guilty in aſſumpſit the plaintiff demurred, Et 
"> per Curiam. Though it would be good after a verdict, 


yet it is ill on demurrer, and the plaintiff had judgment, 
1 Lev. 142, e 


Between the Pariſhes of Seaford and Caſtle Church. 


; N a ſpecial order of ſeffions, it was ſtated, that the pau- 
„ O per was hired for a year, whiely he ſerved till ch l 
fore the end of twelve days, when he went away without the maſter's leave, 
3 and ſtaid till after the year was up, when he returned for his 
ment. cloaths, and was paid the whole year's wages, And on conſide- 
ration, that if they once allowed this abſence for twelve days 
at the end of the year (which differed from an abſence in the 
middle of the year, which was purged by taking him again) 
they ſhould not know where to ſtop ; it was determined that 

he gained no ſettlement. * | | 


_— 
— _— ug 


Vide ante p. 432, and the caſes there cited. 
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Pominus Rex 'werſ, Epiſcopum Litchfield and Co- U 1044 1 
PLATING 2 Ventry. f 


\ MANDAMUS iſſued to the VET Ee, KEI The biſhop 


to Ruchworth a clergyman, who was nominated uſher may taketime | 
of a. free grammer ſe within his dioceie; to which he the charter of 
returned, that 2 caveat had been entered By ſome of the prin- one «1 
cipal e of the place, with articles annexed, accuſing ſchooI-maſtey 
bim of drinking, incontinency, and neglect of preaching — wg 
and reading prayers ; and that the caveat being warned, he 
was proceefling to inquire into the truth of theſe things, when 
the mandamus came, and. therefore he had Tylpended the li. 


cenfing him. 


And without entering much into the arguments, whether 
the biſnop had the power of licenſing ; the court held, that 
the return ſhould be allowed as .a temporary excuſe, For 
though the a& of uniformity obliges them only to aſſent to I 
and ſubſcribe the declaration, yet it adds according to the laws f 
and ſtatutes of this realm, which preſuppoſes ſome nec 


Far which it is reaſonable ſhould be examined into. s? 0 
- Goodtitle verſ. Thruſtout, N e q 


JN eee Gower, it was held no cauſy Thoogh tel | ! 
of challenge, that a knight was not returned on the jury, bit 8 moe” 
according to the caſe of Halbourn v. OY: in the Houſe ng knight re- x 
of Lords. F "x" on the 
Dominus Rex verſ labableantes Bovindon in Herts 
fordſhire, = : 


15 was s held, that payment to the 1 1 does not glve a for. Payi nine * 


tlement, unleſs the party was rated : for the rating is the act ed 

the pariſh, and not the = oder, And the big ft ariſes 
from the- Re. giving that N of their being latisfiecc 
F. his 2 2 
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1 N wee er * 1 muſt take the 5 2 exhibit a 
ertificate 0 4 064 the ſacrament, at the quarter - ſeſſions, _ | 
her perſons qual or offices. And by Can. 137. Every ſchoolmafter 
mu at Rahe biſhops fir ſt viſitation after his admiſſion, exhibit his licence, ta 


a ho by 2 the {aid biſhop either allowed, or (if there he juſt cauſe) diſallowed and 
ej e 


+ See accordingly the cafes of Sealſon, Tongall, and Worpleſdon, fo. 128, 
bels. c. v. 2. 183. K. and Bramſhaw, Burr. Settl. Caf. Lower Walton 
and Appleton, Burr. Seitl. Caf; 100. Kingver and King\w widford Foley, 1 20, 7 
But eur adjudged that it is not ary that the party ſhould be taxec of 
by na „es in the Mod. uh oy le More and Heav tree. - 2 Salk. ie! | 
K. and b A ghtmen, 8 Rep. 1062. Painlnack and Cirence | 
. Burr, Set], Cal. 465. "ates 0 Wo) Gortan, " Rurr, Seltl. Caf. g22. i 4 
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99% Frank! yn ver. Reeve. 


The rectal of Ex RO R of a judgment C. B. in treſpaſs, where after 
= e 1 | recital of the writ, the plaintiff counted for taki and 
' the counts; carrying away ſeveral loads of dung and ſoil, without ayi 

| ip ſius querenttis, And after verdict, that was objected, an 
bed that this was ſuch a defect of title in the count, as could 
[ 1024, J not be aided by the verdict; which aids not a defective tiles 
baut only a title defectively ſet forth. 


But though the count was held ill, yet the court Wendt it 
might be made good by the recital of the writ, which had 
ſhewn'them to be the dung and ſoil of the plaintiff, and was 
to be taken as part of the declaration, according to the caſes 
in Cro. Fac. 536. 1 Sid. 150. 187. 1 Keb. 699. 727. 
Lutw. 1509. 1 Mod. 2 19. And though it was a 
there was no original, (which otherwiſe hey would have ſent 


for up by certiorari) 5 as the want of that was aided by the | 
verdict, the Judgment ſhould be affirmed, * 


" 
© 4 : 
3 
2 


Dod verſ. Sab. 
Where there are N F T ER the landlord had had a year s rent paid out of 
1 Ar; the execution money according to 8 Ann. c 2 7. there 


nnot have a came in another execution: and the ſheriff refuſing to levy 

— ent ou him another year's rent, he moved the court for a rule: but 
. was denied, for the intent of the act was only to continue a 

lien as to one year, and to puniſh him for his laches, if he 

let more run in arrear. If the landlord had any thing to 


ſ upport his demand, he might bring his action againſt the ſheriff. 
Tipping verſ. Smith. 


22 bed in A N award was made (reciting that the defendant had beat 
2 the plaintiff) whereby it was awarded, that the defen- 


Koal or mutual, dant ſhould ve ſecurity to pay the plaintiff an annual ſum 
| for life ; that all manner of proceedings (if any) depend- 
ing at law v ſhould be no farther proſecuted, And upon de- 
murrer this was held ill, being incertain, not final or mutual. 
It was incertain, becaule it did not determine what ſort of ſe- 
curity ſhould be given: it was not final, it ſtaying only pro- 
ceedings then depending (if any); ſo that if the plaintiff had 
brought no ſuit, he was at liberty ſo to do, or even to diſcon- 
tinue what was brought, and bring new ones. And it was 
not mutual, there bei a. no releaſes, or any thing awarded to 
be done of} the plaintiff, So the defendant had judgment. 


4 21 


— 
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* vide the opinion of the court in this ww more fully ſlated i in Caſe ar · 
gued and 288 us K. B. * Hard wicke P+ 418. N | Kn it 
Kno 
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5 Knott verſe Long, * [ 1025 ] , N 


AN award that the defendant ſhould 


perſons named in the award (who 


pay what coſts two Ard to pay 
were not officers of coſts to be tax. 


any court) ſhould appoint for coſts, provided they are ſuch as d one not 


an officer for 


a maſter in Chancery would allow, was held ill, for they can chat purpof 
only delegate their authority in that inſtance to one wh the i, * 
court will take notice, underſtands it better than themſelves. 

The defendant had judgment on demurrer. | 


\ 
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temp. Hard wicke P» 5 | 
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9 Georgii 2 Regis. In B. R. 
| Philip Lord Hardwicke, Chief Juſtice. 
Sir Francis Page, Kant. , 5 
Sir Edmund Probyn, Kat, | : Juſtices, 7 x 
William Lee, Eſa; 
os Juobn Willes, Eſq; Attorney-General, 
49 - Dudley Ryder, Eſq; Solicitor-General. 
— — CCC 2% 0 Ie 0" PAIPRER 
Hopkins ber /. Neal and Newman. 
* | 5 9 4 4 
„ H E plaintiff ſued as an infant by her father the prochein 
* 4 amy, for an aſſault and battery: and the father was re- 


Ante 506. fuſed to de a witneſs by lord Hard wicke at ni prius in Mid- 
dAleſex, he being liable to the coſts, WP 


Dominus Rex wer; Pewtreſs et al. 


N aſſault was laid twenty-one different ways. And on 
motion to ſtrike them out of the indictment, the court 

faid it could not be done, being the finding of the grand 
Jury ; but they thought the clerks in the Crown-office ought 


only to draw the indictments, and then the court could puniſh 
them for the vexation, 


Cannot ſtrike 
/ counts out of an 


Le ] ------ Cox verſ. Robinſon, ® - | 
. I aſſumpſit the defendant pleaded a tender of four guineas, 

a tender cannot A and brought the money into court: the plaintiff replied a 
po nn out Of ſubſequent demand and refuſal, which on iſſue joined was 
though he has a found for the defendant ; who thereupon moved the court to 
ver dict. 1 f | 
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* Vide this caſe more fully Rated in Caſes argued and adjudged in K. B. 

temp. Hardwicke p. 206, FT 
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"Hir4ny Text o Oro: 2. 
have his four guineas again ; he's” r refuſed, for it is ad- 
mitted ſo much is due to the plaintiff :-.and it is the fame as 
if the money had been brought in on the common rule to 

Wallis verſ Smith. þ 
P N Guriam. Where common bail is filed by the plain- 
titt's attorney according to act of parliament, that is not 
ſuch a general bringing the deferdant into court as to war- 
rant deli verim x declaration by the bye. And to prevent 
miſtakes, it would be proper to add to the bail- piece, that 
it was filed by tlie plaintiff purfuant to the act of parliament. 


hBoulſtrode verſs Gilburn. 


aſſampfit for money had and received to the plaintiff's . g; 
Fa e that the plaintiff was pronfioni6rdry of * mg 
the palace court, and the defendant his deputy ; and that by puty is intitled | 
articles it was agreed what the defendant was to have, and he cened after the 
covenanted to account for the reft. "Theſe articles were be- deputation. 
fore the ſtatute 12 Ges. I. c. 29. which requires affidavits to be 
made in order to hold to bail, and impowers the officer who 
iſſues the proceſs, or his depnty; to adminiſter the oath, and 
to take one ſhilling for ſo doing. The defendant from the 
making the a& took the ſhillings, and paſſed ſeveral accounts 
with the plaintiff, who had never inſiſted to have thoſe fees 
brought to account, But having now diſcovered that it was 1 
way advantageous, brought this action. And it was held by | 
lord Hardwicke, that though the defendant did the bufineſs, 
yet he ought to account with the plaintiff for the fee. For a 
deputy is intitled to no more than he 9 77 for; and if he 
undertakes to execute tlie office, any ſubſequent addition to 
the duty of the office will not vary the contract, though it 
may be a reaſon to come to a new one. But he thought the 
preſent action not maintainable, the plaintiff having a cove- 
nant under hand and ſeal, which gave him a remedy of an | 
higher nature, and upon that point had the plaintiff called, ö 

Then the plaintiff brought an action of covenant in C. B. [ 1028 ] 
which was tried before chief juſtice Reeve: and he being fß8§— 4 
the ſame opinion with the chief juſtice of the King's Bench, | 
the jury by his direction found for the plaintiff. And upon 
allowing the defendant what they thought reaſonable for his 
trouble, which was 400. they found 3000. for the plaintiff. 
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+ vide the eat fitted in Cites argued and adjudged in K. B. temp, Hard- 
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Dominus Rex verſ. Juſtices of Peace of Middleſex, 
Vagrant money A N order was made at the quarter-ſeffions for raiſing 800/. 
ought to be rail« to defray the expences of paſſing vagrants. And the 
. ſtatute 12 Ann. c. 23. I Iz. directing the ſame to be raiſed as 
93 of money for county gaols or bridges is to be raiſed ; exception 
the grand 7 ryis was taken, that there was no preſentment of the grand j 

"pot nceetary-" to warrant this order, and that is required with regard to gaols 

\ by 11& 12 V. 375 19. and as to bridges by 1 Ann. c. 18. 

| * Sed per Curiam. The reaſon why a preſentment was required 

in thoſe cafes is, becauſe it is a matter ariſing upon view; 

but what is neceſſary for this purpoſe cannot be viewed by a 
grand jury, and therefore this exception was over-ruled. 

But there was. another exception for which the order was 
quaſhed, viz, becauſe it was to raiſe ſo large a ſum, and not 
ſaid for what time: ſo that it may happen, that a man newly 
come out of another county where he has contributed, may 
pay in this county for a time when he was no inhabitant nor 
had any property there: theſe orders ought to be quarterly or 
half-yearly at leaſt, within the reaſon of poor's rates, which 


— 


: are required to be monthly, - leſt a man ſhould pay for a time 
when he is not a pariſhioner, For this fault the order was 
quaſhed. | 


The Bank of England verſ. Morrice. * 


Where a bond 'T HE plaintiffs declare againſt the defendant as executrix 
is forfeited in = 1, of Humphry Morice her late huſband, in caſe, for money 
dhe teſlator, che had and received by him to the uſe of the plaintiffs, 
Ity is the N 
cial debt, and on the iſſue what is due muſt cover ſo much aſſets,” but on a bond where the 
day of payment is not come, the aſſets only can be covered for the ſum in the condition. 


The defendant pleaded a judgment, and ſeveral bonds, and 

articles entered into by Mr. Morice, particularly a bond to ſir 

f William Morice in the penalty of 53, ooo. conditioned for 

ſ 1029 the payment of 26, 500. by inſtalments, all of which were 

; paſt and paid at Mr. Morice's death, except one of . 5000!/. 
and another of 1, 500. the days of payment whereof were 

L not come at the time of the plea : ſhe alſo pleaded a bond to 
Thomas Wilſon in 5,000. for the payment of 2,500. at a 

day before the death of Mr. Morice: and a like bond to 

Duncan Campbel in 3,000/, conditioned for the payment of 


A —— 


* „ 


vide this caſe tated in Caſes argued and adjudged in k. B. temp. Hard- 
wicke p. 219, | | "Te Cai hoe 


TI | | 2 5 1, 500ʃ. 
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1,500/.. at a day likewiſe paſt: and then concludes, that ſhe 


had not more than 1,000/. aſſets to anſwer the ſaid ſeveral 


ſums by the ſaid ſeveral bonds, articles, and judgment, due 
and payable. To which the plaintiffs replied, that on the 
day of exhibiting their bill ſhe had aſſets of her late huſband be- 
yond what would pay and fatisfy the faid ſeveral ſums by the 
laid bonds, articles and judgment due and payable, whereby 
ſhe could make ſatisfaction to the plaintiffs. 


And iſſue being joined hereupon the jury find a ſpecial ver- 


dict. That Humphry Morice at his deceaſe was indebted ta 


the plaintiffs in 28,9937. 8s. 1d. that the aſſets come to the 
hands of the defendant on the day of exhibiting the plaintiffs 
bill were 41,1527. 25. 54. that the money payable by the con- 
ditions of the ſaid three bonds, together with the penalties on all 
the other articles, and the judgment pleaded by her, amounted 
to 2241821. 105. which being deducted from the ſaid 41, 1521. 


28. 5d. there remained the ſum of 18, 969. 12s. 5d. That 


ſhe had not aſſets to diſcharge the penalties of thoſe three 
bonds, nor were they diſcharged :- and that if the penalties 
on thoſe three bonds were not charges on the aſſets, then they 
find for the plaintiffs, that ſhe had aſſets to ſatisfy them to the 
amount of 19,909. 125. 5d, But if the penalties were 
charges upon the aſſets, then they find for the defendant. 


This cauſe was argued ſeveral times. And this term the 
court delivered their opinions : which reſolution, together 
with my argument for the plaintiffs, will be ſufficient to give 
a view of what was inſiſted upon by both ſides, | 


+ Strange pro guer argued, That on this plea and replication 
the defendant can cover no more aſſets on account of the 
three bonds, than the ſums mentioned in her plea tg be due 
by the conditions ; and that in order to intitle the plaintiffs 
to recover, it was not neceſſary to prove aſſets to the amount 
of the penal ſums. 


To ſhew this I ſhall conſider, 1. In what manner ſhe 


might have pleaded theſe bonds ; and, 2 In what manner ſhe 
has pleaded them. | | | 


As to the firſt, there are two ways of pleading : 1. As 
ſingle bonds: 2. By ſetting out the conditions, and ſhewing 
what is due. The firſt method of pleading is what chiefly 
occurs upon the entries and reports: and I-admit that if they 
had been ſo pleaded here, and ſhe had the ſame concluſion, 
that ſhe had not aſſets ultra what was due and payable upon 
the bonds, whereon iſſue had been joined; it muſt have been 
neceſſary to over-reach the penalties, for the court could not 
have taken notice of them as penalties, but as ſubſiſting _ 


bee) 
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and prevent the executor from covering aflet 
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The conſequence of this fort of pleading is to drive the cre. 
ditor into equity, in order to diſcover what is the honeſt debt, 


| lets for more. 
This proved a great grievance, and therefore the courts of 
law endeavoured to redreſs it; either by encouraging and 
recommending the ſecond way of pleading, which is to ſhew 
the condition ; ar by ſuffering the plaintiff to ſet out the con- 


dition, and reply that the obligee would take leſs than the pe- 


palty; and that the hond was kept on feat by fraud: and a 
flight evidence has been admitted as proof of it, and courts 


I have leaned ſo ſtrongly againſt theſe pleas, that it has been 


held ſufficient to falfify any part, and thereby intitle the plain- 
uf to judgmeng, as if he had fallified the whole. - Carh. 196. 


431. And this diſinelination in courts. of law to ſuffer exe- 
gutors to cheat the creditors by covering more aſſets than really 


had been applied, drove executors to ſtate their caſe ac- 


- eqrding to the real juſtice of it at once; Which was by ſhew- 


ing, that the bonds were conditianed far payment of leſs 
ſums, and that there was really ſo due, which, they 

raved an allowance of. This is the ſecond way of pleading 
7 mentioned, and ſtands much;encouraged by the firſt inſtance 
of it, in 1 Vent. 354. Page v. Denton, where the court 


ſaid, that if men would plead their go ipecly, it would 


ſaye many a ſuit in Chancery: and chief juſtice 


c | | k ' | *%. ts, 20% —_ — Holt recom - 
mends it for the fame reafon in Half. 312. 


In the preſept caſe, the defendant bas taken ibis advice, 
Which is the ſecond thing 1 propoſed to ſpeak to, vi. in what 


* ſhe has pleaded. The conditions of all the three 
nds are ſet out, and a computation made by her of what is 


really due for the principal and intereſt on each; which (to 


take à given ſum) I may fay amounts to 8, oool. and this 
(fays ſhe) remains due and payable, and the bonds are ſtill in 
rce ; and that ſhe has adminiſtered all the aſſets but 1,000/, 


which is liable to the payment of the ſeveral ſums by the 


bonds, articles and judgment, due and payable, / 


I muſt admit, that ſne has not in words at length confeſſed 


Would be 2 trap if they thould, for either it would be ma- 


that this 8, oool. is all that remained due, by adding the negative 
words and no mere: but if that ſhould' be thought material 
to make a part of the caſe, I inſiſt it muſt be ſo taken upon 
this plea, The rule of law is, That every man's plea {hall 
be taken maſt ſtrongly againſt Har ray wn th he is preſumed 
to:know his on caſe beſt; and I am pretty confident that 
no caſe can be thewn, . where the court either preſumed there 
might be more due than the defendant ſhewed, or expected 
the plaintiff to reply that there was no more due. And it 


terial 


+» 
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terial in the replication to ſay ſo, or not. If it be material, 
then iſſue may be taken on it, and the defendant by ſaying fa 
much is due draws. in the plaintiff to ſay there is no more, and 
proves the ifſue by falfifying his own plea. If it be not ma- 


terial, then it muſt be taken upon the plea, that the ſum 


mentioned is the ſum due and no more. In Co. Lit. 303. ö. 
the rule is laid down, ambiguum placitum interpretari debet 
contra proferentem. If this thten be neceſſarily implied on the 
plea, it muſt be taken in as part of thecaſe though not ſo averred 
in the replication. And as to replications, it is a general 
rule, that in all caſes but the plea of Nul agard fait, it is 
ſufficient for the plaintiff to meet the plea, and falſify the 
2 Sakk. 1 3p. and that we have done in the preſent. 
It is a general rule, that the ſame word inthe ſame inſtryt- 
ment, will, or record, muſt have the ſame ſignification; un- 
leſs it manifeſtly appears, that there is a neceſſity to put a 
different conſtruction. In the plea, what ſhe ſays is due and 

yable on theſe. bonds, Cc. is (for inſtance) 8,000/. Says 


| * replication, you have aſſets ultra what is due and pay- 


able by thoſe bonds, 7. e. aſſets above 8, oool. you can pay 
what you ſay is due, and have money to pay me alſo; the 


words of the replication are, ad /atisfaciend” ſeparaP denar* |, 


= 


prædidt per ſcripta obligatoria, c. debita et ſolubilia. Now 


the word pr edi” mult refer to the laſt antecedent, which is 
the leſſer ſums and not the penalties. There is no diſpute 
between the parties what 1s the ſum due, the plaintiffs ſubmit 
to. take it out on her ſhewing, and upon that foot go into 
the account. And a man muſt be endowed with a very 
legal underſtanding, to conceive how it is poſlible-that the pe- 
nalties can upon ſuch pleading be ſaid or underſtood to be 
taken into the account. 3 oe Ve” 
But the objection is, That at law the penalty is the debt, 
and therefore when the plaintiffs in a legal proceeding ſpeak 
of what is due by the obligation, they muſt mean the ſtrict 
legal debt, to be relieved againſt which there mult be a ſuit in 
equity. And I own. that there are caſes, in which to many 
purpoſes it is ſo conſidered: but the laudable endeavours of 
courts of law, to let in as much equity as they can, have 
in this inſtance overcome that conſtruction. It will not be 


Cifputed, but that upon the iſſue of plene adminiftravit an exe- 


eutor can be allowed no more than the leſſer ſum and inte- 
reſt: nay where upon the preſent plea judgment was taken 
of aſſets guande acciderint, and a ſcire facias brought; the 


chief juſtice of the Common Pleas, before whom it was tried, 
would allow no more to be _ than a court of woe 
| | wo 


* 
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would do. In the caſe of .Tully v. Sparks, B. R. Pa. 
3 Geo. 2. it came to be a queſtion, what was the conſtruction 
of the word debt in the acts about bankrupts: the caſe was, 
That the bankrupt gave a bond conditioned to leave Martha 
Latimer 400. if ſhe married, and ſhould ſurvive him: both 
facts fell out ſo; and the executor of the bankrupt was ſued, 
and pleaded the commiſſion and diſcharge : and on argument 
it was much inſiſted, that the ſtatute 5 Geo. t. c. 24. had diſ- 
charged the bankrupt from all debts contracted; and accord- 
ing to the rule of law, this was debitum in freſenti, atid con- 
ſequently then contracted, and fo releaſed : the court allowed 
the general, doctrine, that to many purpoſes it was ſo ; but 
Held, that in that inſtance another ſenſe was to bè put upon 
it, viz. a demaydable debt, that being what was meant by 
the parliamerit, and they were not bound down to the ſtrict 
legal notion of a debt. In the preſent caſe I apprehend there 
is as little reaſon to bind us down to the ſtrict legal notion, 


e 


In Page v. Denton, i Ven. 354 debt upor bond was 


brought againſt an executor, who pleaded” that the teſtator 


was indebted to him by an obligation, the condition whereof 
was to pay rent, and that at the time of the teſtatof's death 
there was zool. due for rent, and he had but 60. aſſets to 
pay ſuch rent. The plaintiff replied, that but 304. was due 
for rent at the time of the teſtator's death, which the court 


held to be a good replication, although the penalty of the 
bond was forfeited at the time of the teſtator's death; for if 
a bond due to a ſtranger is forfeited, and this is pleaded by an 


executor, and that ke has not aſſets ultra ; it is a good re- 
plication to ſay, that the obligee would have taken his debt in 
full; and it ſhall be a bar for no more; and here the defen- 
dant ought to take but his debt due: and the court ſaid, that 
if men would plead their caſe ſpecially, it would fave many a 
ſuit in Chancery. The true reaſon of this caſe muſt be, that 
by the defendant's diſcloſing in his plea the condition. of the 
bond, and alledging that 300. was due, for the rent, he 


thereby waived the penalty of the bond, and made his de- 


mand only for the rent: and if by ſuch plea more. way al- 
ledged to be due for rent than was really due, the plaintiff 
had a right to reply, that only ſo much was due. In the 
preſent caſe the defendant might have pleaded the penalties, 


_ without ſerting out the conditions; but by ſetting our inther 


lea the money due by the conditions, ſhe ſhews that ſhe 
did not intend to cover the aſſets with the penalties, but onl 


for ſo much as would anſwer the conditions. That 


therefore differs from the preſent in this reſpeR, that there the 


” 
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pon diſputed the quantum of the rent by the plea al- 
edged to be due, but here the plaintiffs were ſatisfied with 
the plea as to the monies alledged to be due by the con- 
ditions : and if the plea had been untrue with reſpect to the 
quantum, the plaintiffs might have replied that leſs was due; 
but inſtead of diſputing that point, they have ſubmitted to it. 
If the penalties can be inſiſted on, to what end are the con- 
ditions ſet out ? They could only be ſet out in conſequence 


of Holt's advice, to come at once into the juſtice of the caſe, 
without being intangled with a ſuit in equity. He could not 


mean, that after the conditions are ſet out, the penalties are 
ſtill to cover. And there is no inſtance ef replying per 
fraudem to ſuch a plea, though frequently before; which 
ſhews it has been always underſtood, that the plaintiff is by 
that pleading delivered from the penalties, and it is brought 
to the queſtion, What is really due? and when ſhe ſays fo 
much is due, and ſhe can only pay that, and the other ſide 
ſays you have more than ſufficient to pay what is due; it 
cannot be doubted, but that they both meant the ſame thing, 


It is the endeavour of all courts, to bring the deciſion of 
cauſes to that. which is the real juſtice and merits of the caſe: 
what that is in the preſent inſtance, cannot bear a moment's 
diſpute ; neither can it bear a diſpute, what the defendant 
claimed an allowance of: it would therefore be very harſh 
to fay, ſhe ſhall be allowed more than in juſtice ſhe claims 
or is intitled to. Nor can this be done, but by determining, 
that a different conſtruction is to be made of the words, the 
ſaid money due and payable, in the plaintiffs replication, than 
in her plea ; which I have before ſhewn to be contrary to the 
runs of conſtruction, and I am ſure is contrary to the juſtice 
ot the caſe. ; 


- Suppoſe the plaintiffs had replied, that the obligees were 


willing to take the ſums mentioned in the plea, and that the 


bonds were kept on foot by fraud: I ſhould much doubt, 
whether that would be goad. Becauſe the defendant would 
have ſaid, you miſtake my plea, I only inſiſt to cover 8,000, 
by theſe bonds, and you fay 8,000). only ought to de covered, 
in which we agree. Our conſtruction daes the defendant no 
mury. The contrary introduces a manifeſt injuſtice ;. and as 
the law is already hard enough upon creditors, there is no rea- 
Jon to introduce a new hardſhip, | 


Whateyer the caſe may be as to Wilſun's and Campbell's 


bonds, which appear to have been forfeited in the life of 

Humphry Morice ; yet it is apprehended, that as fir William 

Morjce's bond was not a forteited one, the caſe 19 | 
von 
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24 J bond might be dliſtinguiſfied from the other two, if it was ne- 
1 1034 ) ceflary * any fuch diſtinction, as I hope it bs not 
Lord Hardwicke delivered the reſolution of the court. 
There are three points conſiderable in this caſe. 1. Whe. 
ther upon theſe pleadings the penalties, or the. leſſer ſums, 
ought to be conſidered as the debt due to Wilſon and. Camp. 


,» © bell, 2. Whether there is any | difference between thoſe 

| bends, and that to fir William Morice. And 3. What judg. 

_ ment the court can give upon this verdict, conſidering the 
Opinion they are of. n 155 1 


4 


As to th „there is nothing more certain, than that 
when the day is paſt, the penalty is the debt, and the remedy 
was in equity. It is admitted, the defendant might have 
pleaded the obligation only; but it is contended, that heroſhe 
has claimed only the leſſer ſums. And my brothers Page 
and Probyn and myſelf (my brother Lee deelining for parti- 
cular reaſons to give any opinion) think that the penalties on 
theſe two bonds ought to be conſidered as the debt at law. - 


The ancient way of pleading was only to ſet out on the 

bond, and ſo are the old entries; I cannot find when this 

was departed from, but believe it was, when the judges 

found what inconvenience it was to plaintiffs in not ſetting out 

the whole, as appears by the caſes: of Page v. Denton, Par- 

1 Vent. 354 ker v. Atfield, from which it was argued for the plaintiffs, 

Salk. 3. that when the condition ſhews what is due, Why ſhould more 

aſſets be covered, or how are ſuits in equity avoided ? This 

38 weighed greatly with me a long time. But upon great deli- 

a beration I am of opinion, that thoſe obiter fayings are not 

2 and that this way of pleading may (il have great 
ule. | 


Tue plaintiff cannot haue eyer, becauſe the defendant is 
not ſuppoſed to have the bond, and therefore makes no pre: 
fert of it: he cannot tell whether it be a bond for payment 
of money, or performance of covenants,” and muſt therefore 
be forced to bring a bill in equity for a diſcovery to reply by. 
* All this is avoided by the "ſpecial way of pleading ; and 
therefore ſatisfies the expreſſion, That it will fave many a ſuit 
in equity. The penalty is a ſecurity for coſts, and on the 
act for amendment of the lau ſome coſts muſt be incurred, be- 
fore a motion to pay can be received; and this is a loſs he may 
 Juſtain by taking it ſhort upon his pleag-without putting the 
_ Plaintiff to ſhew ſome fraud; and it may be dangerous fc 

| us to blend the rules of law and equity together. 
10 : The caſe of Page v. Denton at firſt ſight {med fron! 
| [ 1035 ] Hor the plaintiffs, But conſidering it as a bond to the exe 
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eator, who world retain,” and not a bond to a ranger; it 
could not be replied to as fraud, for it was payment in his 


hands, and the ſame as f a kene bad ben Paid the we 
ſum and intereſt. | 


The caſe of Thompfor v. Hunt in 3 Lev. 368. (and 
which is mentioned as law in Lutw. 450.) is Weng for the 
defendant. For though there the penalties only were pleaded, 
and the conditions appear in the replication, whereas here it 
is all in the plea; yet that makes no real difference, for when in 
the rejoinder the defendant took iſſue on the penalties, he 
admitted the replication, and ſo made it part of his ple. 


It was inſiſted here, that the defendanit h the manner of 
her pleading ſeems only. to claim à protection for the lefſer 
ſums, and the coneluſion of her plea relates to that. This 
at firſt ſeemed to have weight, but upori a nice inſpection, 
there appears a variation in the expreſſion, one being due 
and unpaid, and the other due and paνανu e. But there is à 
more ſubſtantial anſwer, for as tothe ,artigles the penal ſums 
of them are averred and therefgre the general words 
cannot ſometimes refer to. the penajtigs,\and at othe; times 
to the leſſer ſums. And. th 'though-it was objected, that there 
is no precedent of. a replication per freudem, here the con- 


dition is ſet out: it may ba anſwered, that there never was 
à precedent of a plea worded: as this is. f 


As to the practice at niſi prius on plene adminiſtravit; it 
may be the executor defires no allowance, to avoid a fuit in 


= equity. And on the trial in C.. B. on the ſcire facias there, 


it appeared the leſſer ſums Had been received, and the 1 
| delivered up. 


Whatever therefore my firſt thoughts | were, and how 
much ſoever the law. of executors wants altcration ; we think, 
that as to the two bonds which were forfeited, the defendant 
muſt have an allowance for the mtg and we muſt fare 
l decifis. 


2. The next thing to be confidered is; Whether the bond 


0 to fir William Morice differs from the others. And we are 4 
* WM all of opinion it does, inaſmuch as there the former inſtal- 1 
e ments were paid, and the other two the time was not come ; 
; for: and it is no more than a bond for payment of money at | 
# | a time to come, which is certainly pleadable. x Roll. Abr. | 
q | 925» Cro, Car, 363. But then it ſhall cover no more than | 1 


is due; for the force of the bond is ſuſpended, till the con- 
dition i is broken, which appears by the manner of pleading | 
it, Cro. Eliz. 315. where the claim is only for the 20/. in [ 10363 
the condition, 5 Lev. 57. Here it is in her power to ſavę þ 
the penalty, and aſſets ſo to do are admitted by pleading: it 


e I 
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will be a as auit in her to — 5 aſſets to be further 


charged. 1 Ven. 1908. 2 oo 130. Another reaſon ta 


-Ciſtinguiſh this is, That per exden could * be replied ; 


for it is no fraud not to pay — due. 

3. The laſt thing is, what judgment can de given upon 

tins opinion. And this is matter of great difficulty, for the 
s are found in one entire ſum ; and the queſtion is, Whe.. 

12 — we.can ſeyer them, or muſt not award a venire de nous? 

And, we deſire to have this ſpoke to. 5 


At another day therefore Strange argued, that the court 
being of opinion, that the penalties of two of the bonds ought 
to be allowed, hin not the penalty of the third; the plain- 
tiffs might have the. benefit of this opinion, by adjuſtin the 
account. of aſſets, and making the defendant a- proper or: 
ance, . without awarding, a venire de nouo, | 


Tuo things are to be conſidered : 1. What allowance ſhe 

is intitled to; 2. How can it be made her on this record. 
As to the firſt the actount ſtands thus: Wilſon's nalty 
i „000. of which ſhe has been allowed for the leffer ſum 
al intereſt 2, 5261. ſo there remains to be allowed FIT) 


Campbell's penalty is 3,000. Already allowed 1, 5401. re- 


mains to be allowed 1, 460“. On fir William Morice's bond, 
allowing intereſt for each of the two inſtalments unpaid, 
even to the time of payment, it will be 3y0/.; which added 
x0 the 2, 480l. and 1, 460. makes in all 4, 310. which 4, 3101. 
being deducted out of the aſſets found, being 18,9690. 125. 54. 
there will remain in her hands liable to make us ſatisfaction 


14,699“. 128.. 54. 


The ſecond queſtion is, How this allowance can be made 
her on this record? As to the 4,000). part of the penalties, 
they appear upon the record; and as to the intereſt computed, 
the times appear, and the court muſt take notice what is legal 
intereſt, it being ſettled by act of parliament. What then 


ſhould hinder the court from making theſe deductions, which 
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pon the evidence laid before them it appears ſhe is intitled, to ? 


My lord Hobart 54. fays, However a verdidt ſeems to 
indy; and conclude informally, or not punctually upon the 
iſſue, ſo as you cannot find the words of the iſſue in the ver- 
dict; yet if a verdict may be concluded out of it to the 

int in iſſue, the court ſhall work it into form, and make it 
ſerve. 80 1 Sid. 27. Carter 80. a ſpecial verdict, which is 
the words of lay gents, is not expected to be ſo exact as 
pleadings, and therefore the court will make a reaſonable in- 
tendment, Here the court can conclude exactly what the 


* of allets is, which the gejendant 3 is to be . 
Ws WI 


% 


ö 


-  Hrtany TEAM 9 Gro. 2. 


with, and can preciſely determine it. In the common cafe of a 
verdict for more than the plaintiff declares for, the court 
takes notice of that, 'and takes care to adjuſt the difference, 
80 is The. Ent. 458. 2 Book of Fudg, 151. 187. 165. 
In the preſent caſe the entry may be, quia videtur curiæ, 
that the penal ſums in two of the bonds, and intereſt for the 
remainder of the other, ought to be allowed the defendant, 
and that therefore the jury have charged the defendant with 
4530. too much aſſets ; ideo that 4,310/. ex afſenſu gueren- 
tium, being deducted out of the aſſets found let the plaintiffs 
have judgment to recover the reſt, | | 


There is no difficulty upon the ſpecial concluſion of the 
yerdict, whereby the jury have left it to the court, only on the 
point, whether the three penalties ought or ought not to Le 
allowed, and have not in their finding provided for the middle 
caſe, which has now happened; for this muſt be conſidered 
as leaving the whole matter at large to the court, who muſt 
conclude as the jury ought to have done, on a general verdict. 


Suppoſe on the trial the judge had given the preſent opi- 
nion, muſt not the jury have found 14,6591. 125. 54. aſ- 
ſets ? Inſtead of this they have ſtated the facts on record, and 
left the court to make the concluſion, 


The caſe of Hays, Hil. 1 Geo. 2. ante 844. is in point. 


He was indicted 1. For forging a bond, 2. For publiſhing 


ſuch bond ſo by him forged, and 3. For publiſhing a forged 
bond, knowing it to be forged : he pleaded Not guilty to 


all three. And a ſpecial verdict was given, that he forged a bond- 


in the words and figures following, and that he publiſhed 
the ſame ; but they ſay nothing of the third offence ; and 
conclude that if upon the evidence the court is of opinion he 
is Guilty of the facts charged in the indictment, then they 
find him Guilty ; and if the court think him Not guilty, they 
find accordingly. Upon the argument the court was of opi- 
nion againſt the defendant, but held they could not give a 
general judgment, that he was guilty of all the three offences, 
the evidence only warranting the two firſt; and as the laſt 
was not confined to the ſame bond, or if it was yet every 
publication being a diſtinct offence, there was no fact found 
to warrant a conviction for the laſt. But then they ſaid, 
they were not tied up by the ſpecial concluſion, but that the 
whole evidence being laid down before them, he were to do 
what the jury ought to have done; and therefore they ad- 
Judged that upon the matter referred to them by the jury, it ap= 
peared to the court, that thedefendant was guilty of the forgery 
and firſt publication, and not guiliy of the reſt. This being 
TON | a Frimmal 
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' @ erfininal caſe, and in point, puts An. end to all difficulties 
Ex ond yrs many oper agen 0 3711 75 
Et per Chief Juſtice. I am glad this? er bern argued, 
being thereby confirmed in the meghod* I propoſed to put it 
* jato : and Hays's caſe is in where the court made the 
zury give two verdicts, one for the king and the other for the 
Fe t. And we ean adjuſt the — to be. made, 
without introducing or ſuppoſing any new fact. The caſes 
of ſeveri es Which ate intire, ate ſtronger than the 
diwiſſon of aſſets“ In Tatunſ. 2 Fud. 117, 151. 189. the 
entries are as that in Thompſon, and they warrant our giving 
judgment in the manner that is prayed on the behalf of te 
Plaintiffs, * / e was N e. 
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Eaſter Term [10997 
| 9 Georgi 2 Regis. In B. R. 


Philip Lord Hardzwicke, Chief Juſtice. 

Sir Francis Page, Knt. 7 

Sir Edmund Probyn, Knt. | Juſtices. 

William Lee, Eſq; - 

John Willes, Eſq; Attorney-General. | a 
Dudley Rider, Eſq; Solicitor-General. 


— — 


Dominus Rex ver/. Carpenter. 


A LE was made for the defendant to ſhew cauſe Coſts given on 
againſt an information in the nature of a quo warrants, 2 N 
to ſhew by what warrant he claimed to vote in the election 4 TEN 
of mayor of Exon ; on pretence that the right was reſtrained 

to reſident freemen, which the defendant was not. And on 

ſhewing cauſe, it appearing clearly, that both by the charter 

and the uſage the defendant was intitled to vote; the court diſ- 

charged the rule with coſts. Quod nota as to colts, 


Hall ver/. Howes. * 


HE defendant was ſurrendered by his bail after judg- No (pecial' bait 
ment, and lay two terms without being charged in exe- in _——— 
cution : after this he ſuperſeded himſelf. And then the Pt after de- 
' Plaintiff brought debt upon the judgment. And the court been ſuper» 
held, the common bail only ſhould be required, it being the ſedcd. 
plaintiff's own laches, not to detain him when he might : and 

it was faid to have been fo ruled Hil. 8 Geo. 2. in B. R. Cle- 

ver v. Jordan, and to be the conſtant practice in C. B. 


* See this caſe more fully ſtated in Caſes argued and adjudged in K. B. temp. 
Lord Hard wicke P-. 241 · 


Vol. II. . 6 . Rogers 
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Where two 
parcels of land 
are ſtrictly let 
there cannot be 
a joint diſtreſs 
for both rents. 


No bill of ex- + 


ceptions lies on 
ſummary pro- 
credings about 
Ietticnients. 
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Rogers ver /. Berkmire.* 
1 treſpaſs for taking goods, the defendant juſtifies, that he 


demiſed ſome tenements to the plaintiff for one term, and 
others for another term; and there being rent arrear on both 
demiſes, he diſtrained the goods. And on demurrer it was 


held ill, for theſe being ſeparate demiſes, there ought to have 


been ſeparate diſtreſſes on the ſeveral premiſes ſubject to the 
diſtinct rent: and no diſtreſs on one part can be good for 
both rents. The plaintiff had judgment. 


The King verſ. the Inhabitants of Preſton on the 
Hill in Cheſhire. + 


PON appeal to the ſeſſions from an order of two juſ- 
tices, the ſeſſions affirmed the order, refuſing to ſtate 
the cate ſpecially. Whereupon the pariſh to which the pauper 
was ſent tendered a bill of exceptions, wherein the fact was 
ſtated, that the pauper had executed the office of pariſh clerk 
in the pariſh from whence he was removed, notwithſtanding 
which the ſeſſions had determined it no ſettlement, it not ap- 
pearing how he came to be nominated to the office : and this 
bill of exceptions was ſealed by two juſtices, and returned 

up with the orders. | | 


And upon the merits the court was clear, that the juſtices 
had erred, the executing the office being indiſputably a ſettle- 
ment. But the great doubt was, whether they could take 
the merits into conſideration ; it being objected, that a bill 
of exceptions would not lie in this caſe of a ſummary pro- 
ceeding on a new juriſdiction given by the act of parliament, 
Where the proceedings were always in Englifh, and the words 
of the ſtatute being aliquis implacitatis, which mean a pro- 
ceeding by the courſe of the common law in a civil fait, And 
Salk. 284. 263. Carth. 394. 1 Lev. 68. 1 Sid. 84. 
5 Co. 204. Cro. El. 751. Cre. Litt. 72. a. were cited. 


On the other hand it was inſiſted, that the word N 
„ii would take in the ſeſſions. 4 [n/t. 427. Ryley's Placita 
Parl. 659. That in the caſe of Leverpoole it was de- 
termined to lie on proceedings in the petty-bag. That it 
was never determined not to lie in criminal caſes, except in 
ſir H. Vane's caſe; where the only reaſon given is, that it 
would take up too much time at an aſſiſes. And in Lamb. 
lib. 4. c. 13. it is mentioned, that juſtices of the peace may 
ſeal a bill of exception upon an indictment. 


— — 


* See this caſe more fully ſtated in Caſes argued and adjudged in B. R. 
temp. Hardwicke p. 245. 
+ Videallo this calc in ditto, 24g, 


Sed 
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Sed per Curiam. Though it has been often wiſhed that 
ſuch a bill would lie in caſes of ſettlements, where juſſices 
often take too great liberties ; yet the inconveniencies will be 
ſuch as out-weigh any benefit that might ariſe in a particular 
inſtance. It will multiply expence, and make ſummary ju- 
riſdictions uſeleſs. Lord Coke conſiders it only as lying in 
actions, but is ſilent as to ſummary or criminal proceedings, 
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And though Lambert is as cited, yet it is only what he de- 


livers as from Marrow, and has never been followed by 
any judicial opinion. It was the intent of theſe acts, that 
what the juſtices do ſhall be final as to fact, and every thing 
but the law appearing upon the face of the order. It is alſo 
a ſtrong reaſon, that error will not lie, for it is only where the 
- cauſe comes by writ of error or return, that a bill of ex- 
ceptions can be debated, In a trial at bar it is never argued, 
but in the ſuperior court on error. We give no opinion as to 
criminal caſes, in which lord Raymond doubted Hil. 2. Geo. 2. 
Rex v. Bunch, which was the caſe of a libel, and the attor- 
ney-general put an end to the queſtion by withdrawing a 
juror. The never attempting ſuch a bill, when we all know 
there have been many occaſions for it, is a ſtrong argu- 
ment againſt it. 


Et per Curiam. Let the rule for confirming the order be 
taken ſpecially, the court being of opinion, that no bill of 
exceptions lay. 


Dominus Rex verſ. Wright et u. * 


"PH defendants were indicted for a conſpiracy, and the 
queſtion was, Whether they could be admitted to defend 
in forma pauperis ? And upon conſideration and ſearch of 
precedents, the court was of opinion they might : for though 
it is not within the ſtatute 11 Hen. 7. c. 12. which relates to 
civil ſuits only; yet it might be reaſonable to do it on indict- 
ments at common law, where the proſecutor, who can have 
no coſts, is not prejudiced. And the inftances vouched 
ſhew it to be the courſe of this court. In the Exchequer in- 
deed there was a proviſion by 2 Geo. 2. c. 28. for defendants 
in Cuſtom-houſe cauſes, but that might be thought neceſſary, 
there being no ſuch practice there. -A rule was made on the 
uſual affidavit, for the defendant being admitted in forma 
pauperis. 


1 — 
* 


* * >” VS : : * my 


* Vide this caſe more fully ſtated in Caſes argued [and adjudged in K. B. 


temp. Hard wicke 211, 
| 6Qa- - Dominus 


On indicmente 
the delendams 
may be ad- 
mitted in ſorina 
Paupctis, 
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[ 1042 ] Dominus Rex ver/. Morgan. 


The ſtatute for ON an information in nature of a quo warrants for the 
| _ Lupo office of burgeſs of Cardiffe, a recognizance was taken 
tende to caſes of AS upon the ſtatute 4 & 5 V. & M. c. 18. and not being 
quo warranto, tried within the year, the court was moved for coſts againſt 
the proſecutor ; which was oppoſed, on pretence that theſe 
informations were not within the act, which ſpeaks only of 
treſpaſſes, batteries, and other miſdemeanors. Sed per Cu- 
riam. A uſurpation is a miſdemeanor, and the practice of 
taking recognizances is the beſt expoſitor. Beſides, this has 
been determined in Salk. 376. But as here has been no ver- 
dict or judgment, it muſt not be coſts generally, as on q Ann. 

c. 20. but reſtrained to 20. as on the 4 & 5 V. & AM. 


Sir William Halton, Baronet, verſ. Haſſel. 


Fines to be ſet Af niſi prius in Middleſex, on an action brought for a fine 

according to the of 751. on admiſſion of the defendant to a copyhold; 

aaa appeared that the premiſes were of the yearly value of 5o!/. 
' per annum, and a year and a half being 75/. was aſſeſſed: 
| the defendant inſiſted to pay only 24/. it appearing his rent 
was but 161. the reſt ariſing from improvements made under 
an old leaſe by licence of the lord. And lord Hardwicke was 
of opinion, that the fine ſhould be ſet according to the preſent 
improved value, which is all the Jord has to look after ; and if 
it was otherwiſe, that might open a door to defeat the lord 


in a great meaſure. So there was a verdict for 75. for the 
plaintiff, 


| Ambroſe verſ. Clendon.# At Guildhall. 


Though a bond I N this caſe it was ruled, as in Toms verſus Mytton, Hi. 
EW 13 Geo. 1. ante 744, that if the debt of the petitioning 
ſimple contract ” 
debt, yet if it is creditor appeared to be contracted after the act of bankruptcy, 
after an act of jt could be no ground for a commiſſion ; but where A. had 
. 100l. owing on ſimple contract before an act of bankruptcy, 
tract is not ex- and one is afterwards ſecretly committed, and then a bond 
tinguiſuned, taken, it ſhall not ſo far extinguiſh the ſimple contract, as to 


deprive the creditor of petitioning for a commiſlicn, 


— 


Vide this caſe more fully ſt>ted in Caſes argued and adjudged in B. R. 
temp. Hardwicke, p. 267, 


Dominus 
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Dominus Rex verſ. Nunez. 


O * trial of an indictment for perjuty in an anſwer in Scac- 
cario, the caſe made by the plaintiff was, that ſhe gave 


the defendant a note for twenty guineas, which he pforfiifed 


not to put ini ſuit againſt hier, but to take it of a debtor bf the 
plintiff*s : notwithſtanding which he had ſued her, and there- 
fore ſhe prayed an injunction. The defendant denied any 
ſuch agreement. And on this denial the perjury was aſſigned, 
and the plaintiff called as a witneſs, on the authority of Paris's 
caſe, 1 Vent. 49. 1 Sid. 431. and the King verſus Moiſe, 
Trin. 10 Geo. 1. ante 595. But the chief juſtice ruled, that 
ſhe could not be a witneſs, and relied on the caſe of Rex 
verſus Whiting in Salk. 283. He ſaid Paris's caſe was againſt 
Twiſden's opinion, and had not been much liked fince,* 


Buſh and others, Aſſignees of Jones, verſ. Gower. 
'FY a ſcire facias on a judgment by confeſſion, the defen- 

dant pleaded, that the warrant of attorney was given 
on an uſurious contract. And upon demurrer it was held, 
that this was not within the ſtatute 12 Ann. ft. 2. c. 16. or 
to be got at this way; for this is no contract or aſſurance, a 
judgment being redditum in invitum. The court however in- 
clined, that it might be got at on a motion to vacate the 
judgment, as was done in C. B. Trin. 3 Geo. 1. Jackſon 
verſus Motley, where a warrant was obtained from an infant. 
On the ſtatute de religioſis, who are reſtrained from obtaining 
lands arte vel ingenio, yet a præcipe being brought, and 


judgment had, there was forced to be the aid of parliament 
to enquire into colluſion. 


Hockley ve,. Merry, 


HE defendant gth May 1734, was bail on a writ of 


error, On 25th October 1754, he committed an act 
of bankruptcy, and after a commiſſion obtained his certificate. 
On 12th November 1735, the judgment was affirmed. And 
in debt upon the recognizance, he pleaded his diſcharge, and 


from his 


r 
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2 


* Vide the caſe of Abrahams qui tam verſus Bunn, Burr. Rep, 2231. 


Where this caſe and the calc of Rex verſus Whiting, are very fuliy conſidered 
by Lord Mans field. 


that 
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Giver of a note 
no witneſs en 
indictment tor 
perjury in de- 
nying an agrees 
ment not to put 
it in ſuit. 

N. B. In Scac- 
cario the de- 
fendant ſigns 
his anſwer, ſo 
the proof here 
to read it was 
only the hand 
of the Baron 
and the de- 
{cndant, 


Uſury cannot 
be plcaded ta 
ſciꝰ fa“ on & 
judgment. 


Where there is 
an act of banke 
ruptcy between 
becoming bail 
on error and 
the ainrmance, 
the party is na 
diſcharged 
recoguizance. 
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that the cauſe of action aroſe before his bankruptcy. And 


the chief juſtice on the trial held, that the defendant was not 
diſcharged, according to the caſe of Tully verſus Sparks, 
Paſch. 3 Geo. 2. ante 867. for this was but à contingent 
debt, for which the plaintiff could not come in under 
the commiſſion ; the ſtatute 7 Geo. 1. c. 51. only letting in 
thoſe where the payment was certain, though future. There 
was a verdict for the plaintiff, * 


— f6—ẽ— . — — — 


Vide poſt, p. 1160. 
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Trinity Term 
9 Georgii 2 Regis, In B. R. [ 1044] 


Philip Lord Hardwicke, Chief Juſtice, 

Sir Francis Page, Kat. 

Sir Edmund Probyn, Knt. ade, 
William Lee, Eſq. 
John Milles, Eſq; Attorney-General. 
Dudley Ryder, Eſq; Solicitor-General. 


a 


—_ — 


Morgan verſ. Luckup. 


N a gui tam on the ſtatute of gaming it was held, that the No pleading | 
defendant could not be admitted to plead gouble, the act nn axbek 
for amendment of the law excluding popularfattions. And 
it was faid to have been ſo held Trin. 13 Geo. 1. inter Webb 
et Urlin.* 5 


Dominus Rex ver. Badouin. 


RULE was made for the defendant to-ſhew cauſe why Practice. 
there ſhould not be an information againſt him. And 

upon an affidavit of ſerving the wife at his houſe, I moved to 

make it abſolute : it was agreed, that perſonal ſervice was not 

neceſſary, and that this was prima facie a, good ſervice, But 

the wife making affidavit, that he was gone beyond ſea a week 

before the ſervice, the court held it not to be good ; for leaving 

at the houſe is only good upon a ſuppoſition the party is there, 

whereas now the contrary appears. | 


ny —— 


* Vide 2 Wils, 21, Cromp. Pratt. com. placed, v. I. p. 175» 


Smith 


1032 
[ 1045 ] 


Abatement. ; 


The right of 
adjourning a 
veſtry is in the 
pariſh at large. 
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Smith gui tam verſ. Gibſon.* 


AE TION upon the ſtatutes of 13 Ric. 2. c. « 

15 Ric. 2. c. 3. and 2 Hen. 4. c. 11. for impleading 
the plaintiff in the adiniralty for a matter at land, and arreſting 
the two and thirtieth part of the ſhip, which two and thirtieth 
part belonged to the plaintiff, whereby the ſhip was detained, 
and he was put to expence. 


The defendant pleaded in abatement, that there were other 
part-owners not joined in the action, who it appeared were 
injured as well as the plaintiff, ſince the whole ſhip was de- 
tained in detaining a two and thirticth part. 


Sed per Curiam. The git of this action is the ſuit in the 
admiralty, which was againſt the plaintiff only, and therefore 


the reſt of the part-owners could not join; and there muſt be 


a reſpondes ouſter. 


Stoughton ver /. Reynolds. 


er TION upon the caſe for a falſe return of a man- 
damus, directed to the defendant as archdeacon of 
Northampton, commanding him to ſwear the plaintiff into 
the office of church--warden of All-Saints in the town of 
Northampton ; to which writ the defendant had returned 


that the plaintiff was not elected. | 


Upon Not Guilty pleaded, the jury find this ſpecial verdict. 


That All-Saints is an ancient pariſh, and has yearly choſen 
two church-wardens in Eaſter-week, by the vicar's nomi- 
nating one, and the pariſhoners the other. That in Eaſter- 


week 1734, the vicar nominated Benjamin Chapman, and 


the pariſhioners nominated the plaintiff, to be church-wardens 
for the year enſuing, and until others were admitted and 
ſworn ; and that both were ſworn in, purſuant to ſuch election. 
'That on Eaſter-Monday 1735, a veſtry was held in the 
church for a new election; fC. vicar took the chair, and the 
old churchwardens. were preſent, and the vicar nominated 
Chapman to be his church-warden for the enſuing year. 
That the plaintiff and one Farren were candidates for the other 
office, and each had the votes of ſeveral of the pariſhioners. 
That before the election was compleated, or all had polled, 
the vicar, at the deſire and with the conſent of Chapman then 
preſent, declared the meeting to be adjourned, and did then 


— 


_— 


See this caſe more fully ſtated in Caſes argued and adjudged in K. B. 
temp. Hardwicke, p. 271. 


in 


| Trinity TERM 9 Gro. 2. 1033 


in fact adjourn the ſame to the next morning at nine; which { 1046 
adjournment was oppoſed on behalf of the plaintiff by ſome of | 
the pariſhioners. That on declaring the „ the 

vicar and Chapman departed ; but the plaintiff and his friends 

ſtaid, and in fact continued the poll, whereby the plaintiff 

had on that day the majority of votes. That the next 

morning the vicar, Chapman, and the pariſhioners in their 

intereſt, met; and in fact continued the poll, upon the cloſe 

of which Farren had the majority of votes. That the plain- 

tiff ſued his mandamus, to which non fuit electus was returned 

by the defendant, and alſo that Farren was elected, and had 

been ſworn in. Sed utrum, &c. Et fi pro quer* pro quer 

and 124. damages. Et ſi pro def pro def. 

Sir Thomas Abney pro guer. The principal queſtion is, 

In whom the right of adjourning veſtries reſides ? If in the 

parſon alone, or in him and one churchwarden, it is with 

the defendant ; if in the whole pariſh, or in both church- 

wardens, it is with the plaintiff: for then there was no ad- 
journment, and the poll was regularly continued that day, 

and at the cloſe the plaintiff had the majority. 


By the 89th canon, churchwardens are to be choſen by the 
parſon and pariſhioners jointly, if it may be; if not, the parſon 
names one, and the pariſhioners are to chuſe another. Ac- 
cording to this the parſon has nothing to do in the election of 
the pariſhioners churchwarden. But however this canon 
cannot control a cuſtom, 8 652. 2 Roll. Abr. 287. 
Cro. Car. 531. Hardr. 378. Carth. 118. This will be in 
effect veſting the whole in the parſon, who never ſummons 
the veſtries, that being the office of the churchwardens. 


Bootle contra. I agree, if the right of adjourning is in both 
churchwardens, or the pariſh at large, our election of Farren 
mult fall. 


The jury have found, that the vicar was in the chair, i. e, 
that he preſided in the aſſembly; from whence it may be na- 


N turally inferred, he had the right to adjourn. As no caſe has 
1 yet fixed it, conſider it on the reaſon of the thing. Would 

you take a poll for adjourning ? It would be eaſier to go on 
l with the original poll. In popular aſſemblies there is a ne- 
: cefſity that the preſiding perſon ſhould have this power. Be- 
r ſides, it is found that the plaintiff was churchwarden the year 
, before, and was to continue dll another was ſworn : What 
i occaſion therefore was there to re-ſwear him, ſuppoſing him 


. duly elected, and Farren not? And what damage is there thaz 
- can ſupport this action? Hob. 267. 


Vox. II. , +56 Sir 
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(1 047 ] Sir T. Abney replied, Though the adjourtiment is pro- 
| nounced by the perſon in the chair, yet it is the act of the 
whole aſſembly. 1 Mod. 194. 236. 2 Mod. 222. The 
. cuſtom is to chuſe annually, and therefore he muſt be annually 


ſworn: and as the jury have found damages, it is now too 
late to make any objection, 


C. J. The concluſion of the verdict is general, whether 

the defendant has made a falſe return, which depends on the 

\ validity of the adjournment, This is a queſtion of great 

conſequence as to the rights of all the pariſh and their rates, 

and I have heard nothing to ſatisfy me that this was a regular 
adjournment, | 


The power muſt ariſe from the cuſtom, or common law, 
Here is no cuſtom found, and I know of no book that ſhews 
how it ſtands at common law. As to the vicar, he ſeems to 

have no ſhare in the election of the ſecond churchwarden, 
nor to have any right to preſide, Is the right of adjourning 
in the churchwardens ? There is no caſe for that; though it 
there was, this is found to be the act of one only. We muſt 
therefore reſort to the common right, which is in the whole 
aſſembly, where all are upon an equal foot. And though there 
may be a difficulty in polling for an adjournment, yet as there 
is no other way, that muſt be taken. It would be giving the 


' vicar too much influence, to fix it in him and his church- 
warden. 1 8 


As to the objection that the plaintiff needed not a re- ſwear- 
ing : it is otherwiſe, and in corporations when mayors are 


re-choſen, they are always ſworn again, though there is a 
power to hold over. | 


Ceteri accord”. And the plaintiff had judgment upon the 
firſt argument. | | 


Between the Pariſhes of Heptonſtall and Evindon in 
Yorkſhire, 


Where children M AN and four children were ſent to Heptonſtall as the 
pre ſent as actu- place of their ſettlement, And I excepted, that the ages 
n the children were not ſet out. Sed per Curiam. That is 
be let out. only neceſſary where they are ſent conſequentially to the fa- 

ther's ſettlement, but here is an expreſs adjudication of their 


actual ſettlement, Order confirmed, * | 
| 41's 4 Dominus 


* * _ — * 


In Ringmore and Petworth, the order was, Whereas A. B. and his 
thzee children are likely to become chargeable, and their laſt legal ſettlement 
was at Ringmore, It was moved to quaſh the order, becauſe the children's 

| | | age? 


TRAIN ITI TERM 9 Geo. 2. 1035 


Dominus Rex verſ. Luckup. | [ 1048 J 


T H E defendant was convicted ori an information updn the penalty of 
1 the gaming act, which ſays that he ſhall forfeit five the gaming es 
times the value, to be recovered by a common informer, upon at ve ed tor 
conviction. And it was moved, that a fine ſhould be ſet up- a tion. 
on the defendant, if he refuſed to ſpeak with the proſecutor, 9 Kun. c. 144 
Sed per Curiam. All the judgment we can give is guod con- 
vitus et; and a new action muſt be brought upori that judg- 
ment for the forfeiture, which was thought ſufficient to de- 
ter the offenders. In the caſe of recuſancy there is no other 
judgment. Lutw. 159. 162. 5 Mod. 431. Cre. Car. 504. 
Co. Ent. 262, The defendant was diſcharged without any 
fine or coſts. . ; 1 44 8 ; kw * * i 


» 


Smith gui tum verſ. Dunce. 1 5 
A* TER a verdi& againſt the defendant for ſuing ih the Coſts de incre- 


Admiralty for matter at land, in which caſe double da. Peng 4/552 bf 
mages are given; it was moved on 2 Danv. 221. that the as thoſe given 
coſts de increments ſhould not be doubled. But on citing by the ju ys 
Carth. 321. 10 Co. 116. and producing the record of the - + \ 
caſe of Child v. Sands mentioned in Carthew, where the 

doubling the coſts de increments was aſſigned for error, and 

over-ruled ; the court was of opinion, that there was no diſ- 

tinction between the coſts given by the jury, and thoſe given 


by the court, but both ought to be doubled. 


— — 8 


ages were not ſet forth. But by the Court. It is not neceſſary in this cafe ; 

for the order fays, they were laſt legally ſettled in Ringmore, and then no 

matter hat their ages are. Caſ. of Seſſ. 41. And in K. and Trinity this rule 

was laid down, every order that concerns the removal of a father and his children - 
ought to ſhew the ages of the children, for they may have gained a ſettlement 

in ſome other right, as, by being apprentices or ſervants : therefore their 

age ought to be ſet forth, that it may appear to the court, that by. reaſon of 

their 1afancy they have not gained any ſettlement in their own right, but have 

only a relative ſettlement from their father. Seven years 1s an age that the 

court will preſume a child could gain a ſettlement at, in his own right ; but if 
it appears upon the order, that the child was above ſeven years old ; the order 

" ſt e that ſuch child hath not gained a ſettlement in his own right, 

C. v. 2. p. 74. 

And in Bowlidg and Bradford, the order removed the father. and chil- 
. ee ſetting forth their ages) from Bradford to Bowling, and adjudged 

Bowling to be the place of the father's laſt legal ſettlement. By the Court. 

The eſtabliſhed rule is, That where the children are ſent in conſequence of their 
father's ſettlement, either the ages of the children muſt be ſet out (to ſhew 

that they are of ſuch tender years as not to have gained a ſettlement of them- 

ſelves) ; or there muſt be an expreſs adjudication of their having gained no 

other ſettlemeut. Burr, Settl. Cal. 177. 12451 


6 R 2 Dominus 


10 36 TAI ITI TERM 9 Gro. 2. 
1 Dominus Rex ver}. Davis. 


The check polls HE. ftatute 10 Ann. c. 23. requires the ſheriff. to deliver 

as well asthe . to the clerk of the peace all the poll books taken at 

nn + the election of knights of the ſhire. In the Radnorſhire elec- 

with the clerk tion the ſheriff ſwore a clerk, and each of the candidates had 

of the peace. two others, and five polls were taken, which were delivered 

* to the ſheriff. He carried in that only which was taken by 

bis clerk, as being the original poll, and the others only 

checks: and inſiſted, that the act in requiring all the poll 

books to be lodged, meant only in the caſe where the poll is 

going on- at difterent booths, and all the books make but one 

gall . But the court held, that all the books ought to have 

n carried in; and granted an information againſt the ſhe- 

riff for not doing it. 

N. B. Upon a reference to Mr. attorney and me, we re- 

ported. for a nolle proſequi, it not being a wilful, if any 

Ps miſtake, | | 
1049 Dominus Rex ver. Morgan. 

Dia Batley for \ CERTIORARI was; granted, to remove an indiQ- 

a defendant, ment of perjury from the Old Bailey, on the part of 

Ante 549--583- the defendant, upon an affidavit that he had twice paid coſts 

717• for not going on to trial, the judges being gone away; which 


25 court allowed to be a ſpecial reaſon, that diſtinguiſhed this 


rom the common caſe, where certiorari's are denied. 


Wigley verſ. Morgan un" c. 


Wherean at H E queſtion was, Whether in an action againft an at- 
r torney, he had privilege to change the venue into Mid- 


change the dleſex, as well as to lay it there when he is plaintiff. And the 
venue into 


het court held there was no difference. Vide Salk. 668. 2 Show. 
1176. 2 Till. Pradt. Regiſt. 370. 1 Keb. 277. Mich. 
11: Geo. 1. Townſend: v. Duppa, (ante 610.) 2 Ven. 47. 

The venue was changed into Middleſex in this cafe. * 


| HFoldfaſt verſc. Freeman et of. - 
practice. H E notice in ejectment was to appear on the eſſoin day 
1 of this term. And held ill, for it ſhou}d be to appear 

the firſt day in full term, which is appearance day. 


— — — 


1 « i. — IeOOn_ 


But vide the caſe of Pope et ux' v. Redfearne un“ Gc. Burr. Rep. 
p. 2927. contra, where the courtfheld that the reſolution in the cafe of Biſſe 
v. Harcourt g Mod. 280. and Carthew. 126: was the moſt rational determi- 
gee Vide alſo the ſeveral cafes cited by fir James Burrow in his Reports 
P+ 2028. | 1 - | | ES 
Sc —— 2 , * Williams 


—_— a Raw. 4 om 4. 
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Williams ver. Jones. 
N treſpaſs, aſſault, and battery; the defendant juſtified an 


arreſt under proceſs. And on demurrer it was objected, | 


that th proceſs will juſtify the aſſault in arreſting, yet to 
juſtify a y. reſiſtance or an attempt to reſcue himſelf 
ſhould be ſhewn; and Luttu. 929. was cited, and precedents, 
where the plea is Not guilty to the battery, and a juſtification 
as to the aſſault. Co. Ent. 393. b. Tho. 306. 1 Brown. 
237, 238. 2 Brown. 134. 145,146. Hearne 489. 2 E. 4. 
b. 5. 2. Roll, Abr. 540. > 


And after time taken to adviſe, the chief juſtice delivered 
the opinion of the court, that the plea was ill; and the plain« 
tiff had judgment. | 


Dominus Rex verſ. Jenkins.“ 


WO juſtices made an order, reciting that the defendant 

had been charged with being the father of a baſtard 
child, and that upon examination into the matter they were 
of opmion he was not ſo, and therefore adjudged that he be 
acquitted thereof. _ Lay 


1035 


A battery ean- 
not be juſtiſied * 
by an arreſt 
only. 


L 1050 ] 


Two juſtices 
cannot acquit 
a man charged 


with & beitards 


And the court upon conſideration were all of opinion, that N 


the juſtices had gone too far; for their whole authority is un- 
der 18 Eliz. c. 3. whereby they are only impowered to take 
order for the relief of the pariſh, and puniſnment of the of- 
fender; but have no power to acquit the party, or convict 
him finally: which appears likewiſe from. their proceedings 
being in Engliſh, where they are not required to ſet out the 
evidence, or ſhew a ſummons: The ſefftons-indeed on 3 Car. 
1. c. 4. $ 15. may make a final order; and after à man is 
diſcharged by one ſeſſions, a ſubſequent ſeſſions cannot take 
it up again, as was held 14*:h. 13 Geo. 1. Rex v. Tenant, 
And it would be greatly inconvenient, the juſtices ſhould have 
ſuch a power; becauſe the pariſh. cannot appeal: the defen- 
dant indeed may, not by virtue of expreſs, but in-conſequence 
of the clauſe about giving ſecurity to abide the order of ſeſ- 
ſions, if the party does not ſubmit to the order of two juſ- 


tices. And though a man may hereby be liable to be har- 


raſſed in being carried before juſtices, that is a leſs evil than 
the other: and beſides, this court is open, if any thing ſhou!d 
be done to the manifeſt oppreſſion of the party. The order 
was quaſhed. 


— FA 2 * 1 tai os. 2. ae. i th. mti 4 . 4 - 
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* Vide this caſe more fully ated in Caſcs argued and adjudged in K. B. 
temp. Hardwicke p. 301. | 
erin Dominus 


Ante 716. 
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1038 


Of the power 
of the ſeſſions 


as * had lo 


[ 1051 v 


Where a man 
has owned his 
hand to an in- 
dorſement he 
ſhall not ſet up 
a defence of 
forgery by 
ſimilitude. 


Ante 946. 


No new trial 


for ſmallneſs of 


damages, 


Salk. 647. 
Ante 425. 940. 


TRINTTY TERM 9 Geo. 2. 


Dominus Rex verſ. Davis and Goſling. 


1 H E ſeſſions of Monmouthſhire made an order, recit- 
ing that Ablard and Evans had complained, that th 
ri as conſtables of Chepſtow a year, and that though 
four perſons were returned by the homage of the ſteward, he 
had appointed/no new ones ; and therefore they prayed to be 
diſcharged, whereupon it is ordered that the defendants be 
APPS. in their ſtead. 


And upon conſidering the Aae 13 '& 14 Car. 2. c. 12. 
which impowers the ſeſſions to appoint conſtables, until the 
lord hold a court; this order was quaſhed, becauſe it was 
in the disjunctive, for a year, or till others were choſen. 
Beſides, there was no ä that the others had ſerved 
a year. 


Cooper ver; Le Blanc. At Guildhall, 


H E defendant was ſued as indorſor of a note. And it 
was proved, that a diſcounter ſent the note to the de- 
fendant, who looked on it, and ſaid it was his hand, and 
the note (which had ſome months to run) would be paid 
when due. The chief juſtice refuſed to let the defendant in 


to ſhew forgery by ſimilitude of hands, ſince it would tend 


to deſtroy all negotiation. of notes and bills. But he ſeemed 
inclined to allow proof of actual forgery, if the defendant 
could have ſhewn it, which he could not. n the plaintiff 
ned a verdict, 


Barker 75 Sir Wolſton Dixie. 


1 caſe for a malicious proſecution of an indictment for 
felony, the jury found for the plaintiff, and gave 53. 
damages. And upon motion for a new trial on account of 
the ſmallneſs of damages, the court held there could be no 
new trial on that account: for this was not a falſe verdict, as 
finding for the defendant would be, and would ſubject them 
to an attaint ; whereas 9 having found rightly for the 
plaintiff, no attaint would lie. And new trials came in the 
room ay of attaints, as a more expeditious and eaſy re- 
medy. * 


FE CA — 


— 9 —_ —— 


* Vide the caſes of Marſham v. Buller, 2 Roll Rep. Hayward and Newton, 
Ante p. 940. Lord G—r v. Heath, 1 Barn. 332. Ruſſel v. Ball, à Barn. 367. 
Anon. Salk. 647. Woodlord v. Eades, Ante 436. Tutton v. Andrews, 
2 Barn. 34 | 


bs -Kynaſton 


ws ond ˙ r I i 0 ot os 
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* 


— 9 


Werren 


TRINITY TzxRMg Geo. 2, 10 39 


Kynaſton verſ. the Mayor, Aldermen and Aſſiſtants 
of Shrewſbury. 


1 a mandamus to reſtore the plaintiff to the office of chk. v7 pong 
alderman, it was returned, that at an aſſembly held - 8 
ſuch a day the plaintiff was for being abſent three years re- to a corporate 
moved, And upon a traverſe of every part of the return, a aden the 
ſpecial verdict was found as to ſome points which are not OR oO 
neceſſary to be ſtated, in as much as. no opinion was given 

upon any but one, which was this. The removal was not 

upon a charter day, ſo a ſummons of an aſſembly was ne- 

ceſſary: the mayor gave orders for a ſummons of all the 

members, but the ſerjeant being informed and believing that 

one of the aldermen was out of ſummons, neglected to give 

him notice, though he had a houſe and family in the town, 

and accordingly returned him out of ſummons. And upon 

this part of the caſe the court was of opinion, it was not a 

regular aſſembly, for every member ſhould be ſummoned ; 

and he has a right to debate as well as vote. And this point 

has been ſo often ſettled, that it is not now to be made a 

queſtion. And by the ſame reafon that the omitting to ſum- [ 1052 ] 
mons one man may be excuſed, the omiſſion of a greater 

number may be paſſed over. 


Whereupon a rule was pronounced for a peremptory man- 
damus. And the plaintiff prepared to enter up a judgment 
for his damages and coſts, when it was found, that at the | 
trial there was an omiſſion of damages, and conſequently there \ FR 
could be no judgment for coſts, 1 


To ſupply this defect the court was moved for a writ of Where on try- 
inquiry. And Cro. Car. 143. and the cafes of guare impedit r averie un 
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, a return no da- \ "8 
and dower were cited, where damages not being the git of mages are given, _ 
the action, the want of them may be ſupplied by writ of in- this cannot be 9 

** ? "> ſupplied by _ 
Los, 8 writ of inquiry, 


To this it was anſwered, and reſolved by the court, that Ante 20239 _ 
the rule laid down in Cheyney's caſe, 10 Co. is right, that 1 
where the jury are charged with a matter for which an attaint 1 | 
will lie if they give a falſe verdict, it can never be ſupplied by ' | | 
writ of inquiry, but muſt be by venire facias de nove, and fo —_ 
is Salk. 205. 5 Med. 118. | =! 

By the ſtatute 9 Ann. c. 20. this traverie is given in the 1 
room of an action for a falſe return : and as there it cannot 1 
be ſaid the damages are collateral, ſo neither can it here; for of | 
they are conſequent upon the iſſue, and as much within the 
charge of the jury. No one can doubt, but that if in an "7 
action for a falſe return damages had not been given, they | | 
| 4 N could 4 


1040 


[1053] 


\ 


TRINITY TERM 9 Geo. 2. 


could not be ſupplied by a writ of inquiry. All the caſes of 
replevins upon the ſtatute 17 Car. 2.7. 7. are in point as to 
that. 1 Sid. 430. Raym. 170. 1 Yen. 40. 2 Keb. 408. 
Tucker v. Stevens in C. B. Trin. 6 Geo. x. Here it ought 
to be by the ſame jury, and there is no difference between a 
ſpecial and à ge verdict. The plaintiff's counſel will 
therefore confider what to do, or pray. 

And a writ of error being then depending in parliament, it 


was not thought adviſeable to pray a venire facias de now, 


but to conſider of ſome form of a judgment to be entered up, 
in order to carry to the lords. And the judgment that was 
entered was, It is conſidered by the court, that the return 
< is not ſufficient in law to bar or preclude the ſaid Corbet 
« 'Kynaſton from being reſtored to the ſaid place or office of 
< one of the aldermen of the ſaid town, and that the ſaid re- 


© turn for the reaſons aforeſaid be diſallowed and quaſhed.” 


And thereupon the cauſe was argued at the bar of the Houſe 
of Lords, where no opinion was given upon the points of the 
ſpecial verdict, but a judgment pronounced for remitting the 
record to B. R. who were directed to award a venire facias 
de novo. There were three judges preſent, C. J. Willes, 
J. Denton, and B. Thompſon, to whom two queſtions 
were put. | 


1. Whether there being no damages, any judgment could 
be entered? To which they anſwered that there could not; 
and declared that no waiver or remzittit of damages below 
could have ſet this right, for then there wonld be nothing to 
give judgment for, the entry being only a judgment for 
damages and coſts, and the peremptory mandamus goes by 
rule for him for whom judgment is given, which are the words 


of the ſtatute. 


The ſecond queſtion put to the judges was, Whether as no 
damages are given, the plaintiffs in error would not be ſubject 


to an action, which would be a double vexation ? As to this 


their opinion was, that an action might be brought, the 
ſtatute only taking it away in caſe damages are given upon 
trying the traverſe. - | 

The judgment was reverſed, and a venire facias de nor- 
directed to be awarded by B. R. * 


ä — 
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* See this caſe more fully Rated in Caſes argued and adjudged in K. B. 
temp. Hardwicke 147. | 


: Michael mas 


Michaelmas Term 


10 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief Juſtice, 

Sir Francis Page, Knt. | 

Sir Edmund Probyn, Kant. Juſtices, 

William Lee, Eſq; 
Jobn Willes, Efq; Attorney-General. | , 
Dudley Ryder, Efq; Solicitor-General. 


0 —_ ” — 3” \ = * = * — 


Smalt verſ. Whitmill. 


N attachment was moved for againſt a witneſs, for not There mult be 
attending, being ſubpcenaed, and having a ſhilling „f incl wo. 
left. But it appearing not to be perſonal ſervice, the court warrant an at- 
held it not ſufficient to warrant a proceeding criminally 23 
againſt him : whether it would do iu an action, they would . 
not declare. It was alſo ſaid, that though a ſhilling is 
what is conſtantly given with a ſubpoena, yet if the witneſs 


comes far, there ought to be a tender of reaſonable charges *, 


Cock verſ. Wortham, 


TT was held, that in an action brought by a father for 22388 
deflowering his daughter, per quod he loſt her ſervice; by the maſter 


the daughter might be examined as a witneſs for the plaintiff, per quod, &c, 
Ante 414. 595+ 944 | 


Street verſ. Hopkinſon et a. £ [ 1055 |] 
* RIT of error was brought, tam in redditione judicii Upon pleading 


againſt the teſtator, quam in adjudicatione executions he OR OX: 
againſt the executors, As to the principal judgment, the ęrror, the judg- 


5 


— 


* Vide poſt 1150. Vide alſo Caſes argued and adjudged, in K. B. temp. 
Hardwicke, where the above is called Wakefield's caſe. 


n. r de ſendant 
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WIRED Boe defendant in error pleaded the ſtatute of limitations, and 
his writ. prayed that the judgment be affirmed, As to the award of 
Ante 127. 439.” execution, in nullo eff erratum was pleaded. And that ap- 
l | peared to be in a ſcire facias againſt two executors, one of 
whom pleaded ne ungues executor, and the other pleaded pay- 

ment by the teſtator : and upon this plea there was a ver- 

dict againſt it, but no verdiCt as to the other, and then 


follows the award of execution. | 


As to the principal judgment, the only doubt was, 
whether as the defendant in error had concluded with a 
prayer that the judgment be affirmed, the court could give 
the proper judgment, which was, that the plaintiffs be 
barred of their writ of error. But the court held, that 
they were not bound by the prayer of an improper judg- 
ment, and therefore pronounced the rule, that the plaintiff 
in error ſhould be barred. 


a 


W And as to the award of execution, they were of opinion 

> Veniretgcias.de it was wrong, and that not being in the ſame court, they 
phoned ang could not award a venire facias de novo: and this being a 

* -diftint judgment, might be reverſed without affecting the 

other. And it was reverſed accordingly. The caſes cited 

upon the firſt point were 'Sh:w. 50. Carth. 369. 370. 

Lutio. 1386. 3 Lev. 58. And on the ſecond point, 1 Koll. 

Abr. 803. 1 In. 127. 3 Salk. 372. Cattle v. Andrews, 

Hil. 5 W. & A. rot. 826. in B. R. Cumb. 259. Salk, 


4. 363. 
Dodſon verſe Taylor. 


There muſt be THE cauſe was tried by proviſo, and the plaintiff non- 
v rule before ſuited. But that nonſuit was ſet aſide, for want of a 
—_ by rule being given in the office, the form of which is, Fiat 
niſi prius per proviſo ſi querens fecerit defaltam. And this was 
agreed to be the old practice, but generally diſcontinued. 
Stiles and Lilly's Regiſters were cited, and the nonſuit 


| (et aſide, 


1056] Thruſtout, on the Demiſe of Turner, verſ. Grey et al. 


Court cannot PON a ſpecial verdict in ejectment, it appeared that 
n q the leflor of the plaintiff claimed as tenant for life: 
7 — leflor's and upon an affidavit of his death, it was moved that all 
title is at m proceedings might ſtay, ſince it could ſignify nothing to 
* argue it upon the merits. Sed per Curiam. Though the 
poſſeſſion cannot be obtained, yet the plaintiff has a right 

to proceed for damages and coſts: all we can do is, to 

: -oblige him to give ſecuxity for coſts, now the 8 15 

0 ead; 
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dead - as we do in the caſe of infant leſſors, who cannot 


enter into the common rule. 


Weſton verſ. Pool. | 


AY attorney delivered his bill, and after his death ap- 
plication was made to tax it, and above a ſixth part 
was ſtruck off: it was moved that the executrix might pay 
the coſts : but the court held ſhe ſhould not, for the words 
of the act 1 Geo. 2. c. 23. F$. 22. impoſe them upon the 
attorney or ſolicitor only, and the executrix is not to blame, 


if ſhe ſtands upon his bill, or makes out one from his 
books. 


Middleton et ux? verſ. Croft. 


T* prohibition the plaintiff declares, that by the ſtatute 
7&8 N. 2. c. 35. a penalty of 1o/l. is inflicted on 
every man who marries without licence or banns, notwith- 
ſtanding which he and his wife had been cited into the 
Spiritual court, for being married before eight in the morn- 
ing, without licence or banns, contrary. to the canon, 
which fixes the time to be between eight and twelve, and 
requires a licence or banns : that they are lay perſons, not 
bound by the canon, and therefore pray prohibition, 
The defendant as to the contempt pleads Not guilty, and 
for a conſultation demurs, 


And after ſeveral arguments at bar, the chief juſtice this 
term delivered the reſolution of the court. 


Lord' Hardwicke. In this caſe three queſtions have been 
made, 1. Whether by the canons of 1603 lay perſons are 
puniſhable for a clandeſtine marriage? 2. If not : whether 
by the canon law anciently received the Spiritual court has 
a juriſdiction to proceed for a clandeſtine marriage? And, 
3. Suppoſing they have a juriſdiction either way, whether 
that juriſdiction 1s taken away by the act of parliament, 
which has inflicted the penalty of 100. 


As to the firſt of theſe, two things are conſiderable, 
1. Whether the laity are within the words of thoſe canons. 
2. Whether there was a proper authority to bind the laity, 
if the words do extend to them. 


. 


And as to the queſtion, Whether the words take them in ? 
thoſe which any way relate to this matter are the 62d, 


a 


A— 


— — —_— — — — „ —_— . 


* Vide this caſe more fully Rated in Caſes argued and. adjudged in K. B. 
temp. Hard wicke p. 326, 
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toiſt, 102d, 103d, and 104th canons : in the four firſt of 
which there are no words that affect the parties contracting: 
indeed in the 104th there are words relating to the married 
perſons ; but they relate only to marriages under void or 
irregular licences, which is not this caſe : and therefore 
upon this point we are all of opinion, that lay perſons are 
not within the words of the canons of 1603. 

The next point is, Whether the makers of thoſe canons 
had a power to bind the laity. They were made by the 
biſhops and clergy in convocation aſſembled, by virtue of 


the King's writ, and confirmed by his charter under the 
great ſeal, 


The general opinion has been, that theſe having never 
been received or confirmed in parliament, cannot bind the 
laity. And my brother Wright in his argument ſeemed to 
admit it, by putting the caſe upon the foot of the old canon 
law : but as the other counſel who argued on that fide did 
not give it up, it may be proper to ſettle it: and we are all 
of opinion, that proprio vigore the canons of 1603 do not 
bind the airy ; 1 ſay proprio vigore, becauſe ſome of them 
are only declaratory of the ancient canon law. 


They who look into Spelman's collection, will find much 
matter in the ancient councils, that may ſerve for illuſtra- 
tion and ornament; but as thoſe were often mixed aſſem- 
blies, compoſed of the nobility, legantine authority, and 
papal uſurpation, little is to be found as to the merits of 
the queſtion, whether the laity are bound or not. 


The only proper way therefore is, to conſider this queſ- 
tion upon the foot of the ancient conſtitution. No new 
law can be introduced here, but is the work, and has the 
conſent of the three eſtates of the realm: and ſo it is de- 
clared in the parliament Roll, 4 Hen. 5. p. 2. 10. 19. 12 Co. 
74+ 4 Ia. 1. For they repreſenting the whole realm, 
every man is by repreſentation a party, In the making of 
cznons, the royal aſſent is all the fhare that the legiſlature 
has in them : for the lords and commons ars excluded, and 
not repreſented, It was ſaid indeed by Dr. Andrews, that 
even in parliament there was not an actual repreſentation of 
all orders arid degrees of men, there being more ſubjects 
who do not vote in elections, than who do. But that does 
not make it ceafe to bs a repreſentation: it was impoſhble 
that all could join the election, and therefore our conſtitu- 
tion has fixed it in the more worthy, who have a right to 
bind the reſt, The learned doctor indeed advanced a no- 
tion, that the parſon repreſents the pariſh : but how can 
that be, when we all know the parſon is not Om by 
EY RO 3. them 
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them? The writ is convocari facias totum clerum, and the 
premonition is, that archdeacons and deans ſhall come in 
perſon, and the reſt by their repreſentatives. Theſe ſhew 
plainly, that the clergy only are called, and that the proc- 
tors are choſen to repreſent the clergy only. Hence ariſes 
the diſtinction between canons made in ancient councils 
confirmed by the empire after it became chriſtian, and thoſe 
made here. The Emperor, according to Juſtinian and the di- 
geſt, had a legiſlative power ; and when they received his 


confirmation, they had their full authority. But that is : 


not the caſe here : the crown has not the full legiſlative 
power, and it is therefore rightly ſaid in Salk. 673. The 
king's conſent to a canon in re eccleſtaſtica makes it a law to 
bind the clergy, but not the laity : and no one can ſay, that 


the conſent of the people is included in the royal confir- 
mation. ‚ 


Another argument is, that by our conſtitution taxes and 
new laws are co-extenfive : the parliament lay taxes on all 
the people ; but the clergy never pretended to tax any but 
themſelves. And it ſeems very abſurd, that when the 
cahnot raiſe money upon the laity, they ſhould till have it 
in their power to enact new laws, whereby their liberty 
and property may be affected. 


In all the acts ſince the reformation for confirming forms 
of prayer, and other eccleſiaſtical conſtitutions, the pre- 
ambles ſhew that the clergy in convocation were only con- 
ſidered as the propounders of them, It was ſaid, that this 
did not give being to them as laws, to bind the laity, but 
was only to enforce them by the addition of civil penalties. 
But that is not the only reaſon, though it is one. The 
true uſe of theſe confirmations in parliament was the exten- 
hon of them over the laity, who would otherwiſe not be 
bound, It has been ſaid, that at leaſt they ſhould bind in 
re eceleſiaſtica: but this proves a great deal too much, There 


are many things of an eccleſiaſtical nature, which no canon 


can touch, as the caſe of tithes, the degrees of conſan- 
guinity, and the operation of adininiſtrations : and if this 
argument would hold, they might overturn the common 
law as to the heirſhip of lands, and the diviſion of perſonal 
eſtates, which would never be endured. Theſe are matters 
that have always been regulated by the legiſlature, witneſs the 
ſtatutes of 32 Hen. 8. c. 28. 21 Hen. 8. c. 5. and 22 & 23 
Car. 2. c. 10. If they were thought to have power in theſe 
matters, how came the biſhops, at the time of making the 
ſtatute of Merton c. 9. to apply for a declaration touching 
the legitimacy of children born before lawful marriage? 


As 


[ 1059] 
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As to the caſe cited from 1 Roll. Abr. 909. I. 5. that 
bona notabilia were by a canon ſettled at 5/. in king James 
the firſt's time, In the firſt place it is a miſtake, 2 there 

were canons ſet it at that, long before even Perkins, who 
ö 489. notwithſtanding eſtimates them at 406. Rolle 
imſelf adds a dubitatur. And after all, what is this more 
than a regulation of fees amongſt themſelves ? 8 Co. 135. 4. 
is a report of the ſame caſe, and he ſays nothing of this; 
ſo that at moſt it is but a looſe ſaying in an abridgment, 


In the ſtatute law there is nothing expreſs upon this 
point; but there are ſtrong implications. The 25 Hen. 8. 
c. 19+ impowers commiſſioners to inſpect the canons : and 
in Raſtal's ſtatutes there are ſeveral acts ſubſequent for that 
purpoſe. And it is obſervable, that the ſtatute of 25 Hen. 8. 
begins with the ſubmiſſion of the clergy in verbo ſacerdoti; 
and though nothing is ſaid as to the perſons to be bound, 
yet it appears the clergy thought it proper to take along 
with them the conſent of the laity, to abrogate and alter 
canons : and every body muſt ſee, that if this authority had 
been executed, the ſyſtem would have derived its binding 

force from the grantors. 


I come next to conſider the judicial authorities, The 
firſt is the Prior of Leeds's caſe, 20 Hen. 6. 12. 3. Broke 
Ordinary t. where it is expreſly laid down, that the ordi- 
nary has power to make holidays, faſting days, and conſtitu- 
tions provincial, de Her ie clergy, mes nemy de Her le tem- 
poraliy. | 


The next caſe Mich. 24. Ed. 4. 44. 5. where though 
there is ſome difference in opinion upon the power of the 
convocation, yet as to the point now in queſtion it is agreed 
on both ſides. In 5 Co. 32. 5. Cawdrie's caſe, my lord 
Coke lays it down, that by general conſent of the whole 
realm canons may be made or altered. 


In Aso. 5. Plotod. 43. 2 Co. 37. the queſtion pro- 
poſed is, Whether the deprivation of the puritan miniſters 


was lawful ? and the judges faid it was, becauſe the king 
had delegated them full power, as he might, 


That a parliamentary confirmation is neceſſary, ſee 
L. Royw. 447» - Carth. 485. Salk. 134. And 1 have ſeen two manuſcript 
4 reports of that caſe in Carthew, by my lord Raymond and 

[ 1060] chief juſtice Eyre, both of which agree with the report. 


In Ad. Caf. 188. in a ſuit for not coming to church, 
Holt ſays, if you have a canon before 1603 it may bind: 
and in Dayis's caſe, Mich. 5 Geo. 1. in C. B. King an 1 

| al 
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laid it down as a prevailing opinion, that the canons of 
1603 did not bind the laity.- 


Having thus conſidered the caſes which warrant our opi- 


nion, let us now take notice of the three caſes relied on 


againſt it. | 

The firſt is in M. 781. a very extraordinary caſe, and 
no precedent, for there both were clerks: and though it is 
laid down pretty ſtrongly, as if a biſhop could bind his 


dioceſe; yet it is not ſaid, that he could bind the laity 
therein, 


The ſecond caſe is Vaughan 327. and what he ſays there is 
certainly right, that a lawful canon is the law of the king- 
dom, as well as an act of parliament, But does he define 
what is a lawful canon, or that it will bind the laity with- 
out their conſent ? On the contrary in the very next para- 
graph he ſpeaks of a canon as warranted by act of parlia- 
ment, 


And as to the caſe in 2 Ven. 41. where Vaughan ſays, 
though no canons are confirmed by parliament, yet they 
are the laws which govern in eccleſiaſtical affairs: I ob- 
ſerve that was only a dium upon a motion, and was at the 
time expreſly contradicted by J. Tyrrell, who holds that 
the king and convocation without the parliament cannot 
make any canons, which ſhall bind the laity. 


Upon this ſtate therefore of the authorities on each fide 
of the queſtion, it is eaſy to ſee which preponderate ; the 
three laſt reſolve all into the ſingle opinion of C. J. 
Vaughan, to which I oppoſe all the reft, and lay it down 
as our conſiderate opinion, that canons of 1603 do not 
proprio vigore bind the laity, 


The ſecond point I propoſed to conſider was, whether 
laying aſide the canons of 1603, the Spiritual court has any 
juriſdiction under the former canon law received and allowed, 
to proceed againſt the plaintiffs for a clandeſtine marriage. 
And we are all of opinion, that in this reſpect their juriſ- 
diction is well founded, 


It has been already proved, that the received canons bind 
the laity ; and this appears by our ſtatute law, 25 H. 8. 
6.21. in the preamble, and 35 H. 8. c. 16. which continues 
the force of canons accuſtomed and uſed : and here reſts 
the eccleſiaſtical power. My lord Hale in a manuſcript I 
haye ſeen of his ſays, it was firſt introduced by external 
power and diſcipline allowed or tacitly fubmitted to, which 
introduced it as a cuſtom : it therefore only remains to in- 
quire, whether the canons againſt clandeſtine marriages 

ave 
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have been received or not. In the Decretal, lib. 4. tit. 3 
c. 3. is one, which was adopted here, as appears by Lin- 
woode, and it runs gzod hujuſmod: contrahentes excommuni- 
centur. | g 

It was ſaid that in the books at Lambeth there are innu- 
merable inſtances of ſuch proceedings; and I believe there 
are, but as they have paſſed ſub filentio, let us rather look 
out for a judicial deciſion, and I have one; it is in Sir . 
{ones 257. where it is held, that if any marry without 
anns or licence, they are citable for it into the eccleſiaſli- 
cal court, and no prohibition ſhall go. 


This caſe therefore is in point; and uncontradicted. And 
indeed it is not to be imagined, that fo great an evi] as 
clandeſtine marriages was unpuniſhable in the parties, til] 
the ſtatute of V. 3. inflicted the penalty of 10/. upon the 
huſband, ; | 

And this brings me to the third and laſt point I propoſed 
to conſider, which is, whether the ſtatute of 7 8 V. 3. 
has by inflicting that penalty taken away the juriſdiction 
of the Spiritual Court. | 

Before I conſider this I would make two obſervations : 
1. That though this was but for a ſhort time at firſt, yet 
it is continued by ſubſequent laws, the 8 & 9. 2. c. 19. 
and the 5 Ann. c. 19. $. 36. for ninety-fix years. 2. That 
the penalty is only upon the man, ſo that as to the woman 
ſhe indiſputably remains ſubject to the eccleſiaſtical juriſ- 
diction. | 
But we are all of opinion, that as to the man too the juriſ- 
diction was not taken away. In 2 Ven. 41. it is held, that 
their juriſdiction was not taken away by the conventicle act. 
So in 2 Lev. 222. Sir T. Jones 131. as to teaching ſchool. 
Indeed in Carth. 464. there was a prohibition, upon the 
maxim, quod nemo bis puniri debet pro uno et eodem delicto. 
And that to be ſure is a ſtrong objection, if the penalty, and 
the ſuit in the Spiritual court, were e nemine, and the in- 
tent the ſame. | 


But this is a ſort of middle caſe, where the penalty is not 
\ dip as the puniſhment for the offence, but only to ſecure 
the payment of the ſtamp duty. For it is introduced by 
the words, and for the better collecting, &c. It is therefore 
a proceeding diverſo intuitu, as upon the ſtatute of Articuli 


Cleri. 


This is ſtronger than the caſes of fathers and mothers of 
baſtards on 18 liz. c. 3. where there is a puniſhment for 
the act of lewdneſs, and yet the Spiritual court proceeds 
hand in hand for incontinence, e 

Haie 
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Here one juriſdiction puniſhes for the criminal act itſelf, 
and the other for an intended fraud upon the revenue. 


The rubrick ordains the publication of banns, and that 
is confirmed by 1 Elix. c. 2. F. 16. and the act of unifor- 
mity 13 & 14 Car. 2. c. 4. the conſequence of which is, 
that the rubrick binds the laity. 


And upon this a new point may ariſe, whether ſuppoſing 
the ſtatute was a repeal of the ancient juriſdiction ; yet it 
can abrogate it, where it is confirmed by parliament. Now 
every body knows, a new penalty is no repeal] of a former, 
without expreſs words of repcal ; without theſe, both may 
ſtand, and the laſt be conſidered only as a further penalty. 


There is nothing of that in this ſtatute, and therefore we 
may warrantably determine, that the 7 & 8 V. 3. has not 
abrogated the ancient juriſdiction in the caſe of a clandeſtine 
marriage, 


I have thus largely gone through the ſeveral queſtions 
which have ariſen in this cafe, that as we are all ſenſible, 
the evil of clandeſtine marriages is a growing one, it may 
be clearly underſtood, upon what foot the remedy ſtands, 


And upon the whole we are of opinion, that there ought 
to go a conſultation as to all the points of the ſuit below 
but one, which is the hour at which the marriage is alledged 
to have been had. Now as the confining marriages to bg 
between eight and twelve in the morning, is only a regula- 
tion introduced by the cannons of 1603 which we have 
determined do not bind in this caſe ; it is of conſequence, 
that the Spiritual court be reſtrained. from making that any 
ground of their proceedings; in this reſpect therefore the 


prohibition muſt ſtand, and a conſultation muſt go for the 
reſt, | 


After pronouncing this judgment, the plaintiff in the 
prohibition moved for coſts, having prevailed in one point, 
and the ſtatute of 8& g //. 3. c. II. 5188 giving coſts in 
all ſuits upon prohibitions to the plaintiff obtaining judg- 
ment, or any award of execution. And it was prayed that 
they might be taxed from the time of the firſt motion, ac- 
cording to ſeveral determinations : and this laſt was ac- 
quieſced in, if the court ſhould be of opinion for colts ; as 
to which it was ſaid that the hour was not the git of the 
proceedings in the Spiritual court, but only a circumſtance 
amongſt others to prove it a clandeſtine marriage : and that 
it would be very hard, that they who had prevailed upon 


the merits, ſhould pay coſts. Sed per Curiam. The words 


of the act are not to be got over, which give coſts to the 
Vox. II. ”Þ plaintiff, 


If the plaintiff 
in prohibition 
prevz1ils in an 
parts he ſhall 
ave colts. 
Ante 82, 
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plaintiff, if he obtains any judgment : and this matter was 

under conſideration in the Houſe of Lords in Dr. Bentley's 

; caſe, where the prohibition ſtood as to ſome articles, and 

there went a conſultation for the reſt : to be ſure it will be 
conſidered in the quantum, but we cannot deny coſts. 


However no rule was made for coſts, it being objected, 
that the huſband died before judgment, and the 8 & g . 
3 c. IT. § 7. not extending to this caſe, which was a ſuit by 

uſband and wife, who are but one perſon, and conſequent] 
N. B. Mich. his death abates the ſuit. As to which point (being of ſome 
11 Geo. 2. bg nicety) the court ordered it to be ſpoke to; but I never heard 
ark? norte of it afterwards, 'and believe the parties agreed to waive any 
held, the ſuit further proceedings againſt the wife in the Spiritual court, and 


was not abated ſhe to drop her pretenſions to coſts. 
at common 


law; or if it was, yet the ſtatute 8 & g W. 3.c. 11. had helped it: and therefore a rule wag 
made for taxing coſts for the plaintiff in prohibition, 


Barnes verſ. Peterſon. 


Ejectment lies N ejectment was brought for lands in Norfolk, and inter 
eas A alia for five acres of Alder Carr: and it was moved to 
be too incertain : but upon the certificate of Norfolk men 
from the bar, that it is a term well known there, and ſignifies 
the ſame as alnetum which is mentioned by lord Coke, and 
means land covered with alders ; the court held it well enough, 
Ante 71, alluding to the caſe of lord Kildare and Fiſher, where it was 
held to lie for mountain in Ireland; and Lee J. ſaid, that in 
Yorkſhire it is common to bring ejectment for cattle gates. 


Blackwood ver/. The South-Sea Company. 


It isno objee- T PO N error from C. B. it was objected, that the return 
tion to proceed- was not ſigned by C. J. Eyre; and therefore it was 
th% +hereturn moved to ſtay the proceedings, the conſtant practice being, for 
Is not ſigned vy the chief juſtice to ſet his hand under the anſwer and on the 
I nice. back of the writ. Sed per Curiam. At common law it was 
Selk. = not required that officers ſhould fign returns ; and the ſtatute 
| of York makes it neceſſary only for ſheriffs : and though 
[ 1064 ] this may be matter of irregularity in C. B. we can take no no- 
tice of it, but muſt proceed upon the record, which is in- 
dorſed, reſponſio Roberti Eyre militis capitalis juſticiarii infra- 
nominati, which for any thing we know to the contrary may 
be the hand writing of the chief juſtice. The writ requires 
the record to be ſent ſub figitlo, which is never practiſed. 

The judgment was affirmed. 


| Savage | 


1 


Fn 
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Savage verſ. Dent. | 
T HE leſſee of a public houſe took another, and remoyed Leaving beer in l . 
1 his goods and family, but left beer in the cellar. And 1. " 6” al f 

there being rent in arrear, the landlord ſealed a leaſe as on a ſion. hb i 
vacant poſſeſſion, delivered an ejectment, and ſigned judg- = 
ment; which was ſet aſide, the leſſee ſtill continuing in poſ- 9 
ſeſſion. And a caſe was mentioned, where leaving hay in 
a barn at Hendon was held to be keeping poſſeſſion. It fur- 
ther appeared in this caſe, that the attorney for the plaintiff 
knew whither the leſſee removed, and might have ſerved him | 
onally, which is not neceſſary to be done upon the pre- 9 
miſes. And in the caſe of renting ground, to which there 


is no houſe or barn, if it is known where the tenant lives, he 
muſt be ſerved. 2 


Honeycome ex demiſſ' Halpen et ux* verſ. Waldron i 
et a”, In Middleſex. 1 


H E defendant claimed under a leaſe made in 17 30, by Regiſtering an 
lord Grandiſon, which was ſoon after mortgaged, and aſfignment 1s 
in 1731, ſold out and out to the defendant. The original e l,. 8 
leaſe was not regiſtered, but the firſt mortgage of it, and 
the defendant's purchaſe were. And it not being a leaſe at 
a rack rent, the queſtion was, Whether this was a regiſtry 
within the meaning of 7 Ann. c. 20. And the chief juſtice 
held it not to be ſufficient ; for the act ſays, the deed under 
which the party claims, with the witneſſes names, ſhall be 
regiſtered ; and of this a ſubſequent purchaſer can have no 1 
notice by the bare regiſtry of the aſſignment, and it is alſo | _—_ 
required that the original be produced to the officer. N 


Wickham ver ſ. Hobart *. 16634 


HE ſheriff of Middleſex moved to diſcharge a rule to An attorney 

return his writ, upon affidavit that the defendant was though ſervant 
a menial ſervant of the lord Say and Seale, and that my *?? — 2 ag 
lord had claimed him upon his being arreſted, upon which Parliament 
he had diſcharged him, But it appearing to the court, 
that the defendant was an attorney, and that it was a ſtand- 
ing order of the Houſe of Lords, 24th March 1696, that 
no common attorney or ſolicitor, though employed by à 
peer ſhall have privilege ; the court refuſed the motion, and 
ordered the ſheriff to return his writ. R 


mn 


parliament, il 


TIF "OO 


* Vide this caſe more fully ſtated in Caſes argued and adjudged in K. B. 
temp, Har dw icke, p. 348, NN 
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Boyfield verſ. Browne, At Guildhall. 


Where falvage * PON the execution of a writ of enquiry before the 
the Cech it b chief juſtice, it appeared that the defendant was an 
> total loſs inſurer to 2007. upon corn, the value of which was 2171. 
..'-.-,_- --.. WW hs corn was ſo damaged in the voyage, that it fold 
only for 677. and the freight came to wel - And upon this 
the queſtion was, Whether as the freight which the plain- 
tiff was obliged to pay, exceeded the ſalvage ; this was not 
to be conſidered as a total loſs ? 


And for the plaintiff it was inſiſted, that he ought not 
to be in a worſe condition, than if bis corn had gone to the 
bottom of the ſea; for then he would haye had no freight 
to pay; and now that the voyage has been performed, 
whereby the freight is become due, he has a right to apply 
the ſalvage to diſcharge that. It was proved to be the uſage, 
where the ſalvage exceeds the freight, to deduct the freight 
out of the ſalvage, and make up the loſs upon the difference. 


For the defendant it was inſiſted, that as his inſurance 
was upon the corn, and the whole did not periſh, he ought 
in making up the loſs to deduct the ſalvage ; but no in- 
ſtance could be ſhewn on either fide of an adjuſtment, 
where the freight exceeded the falvage. 


The chief juſtice was of opinion, that within the reaſon 
of deducting the freight when the ſalvage exceeds it; the 
plaintiff was in this caſe, wherein it fel] ſhort, intitled to 
have it conſidered as a total loſs, And the jury found for 
the plaintiff accordingly. | 


[ 1066.) Dominus Rex ver/; Morgan, At Guildhall, 


Though the 1* an indictment for perjury in an affidavit to hold to 
time 2 a tem- 1 bail, it was laid to have been taken by virtue of 12 Ges. I. 
eit c. 29. which was a temporary law for five years, and after 
it be continued, continued by 5 Geo. 2. c. 27. which has altered it in ſome 
pe may be reſpects. And for the defendant it was inſiſted, that it 
id to be done ſhould h b 14 h b | h Ff th 
þy virtue of the hould have been laid to have been taken by virtue of the 
firſt law, latter act; eſpecially as it is not barely an act for conti- 
Lutw. 215.221» nuance, but has made ſeveral alterations in the former. 
| He per Chief Juſtice. When an act is continued, every 
body is eſtopped to ſay it is not in force. And as it is not 
altered in this reſpect, it is but a common continuance 

guoad hoc. So the defendant was convicted, 


C4 
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Between the Pariſhes of St. Nicholas and St. Peter 
of in Ipſwich. 


FR ON a ſpecial order of ſeſſions it was ſtated, that 
James Blythe in 1706 was put apprentice in St. Peters 
for tour years by indenture ; and that he lived there, and 
ſerved the time; but inaſmuch as he was not bound for 
ſeven years, as 5 Elix. c. 4. requires, the ſeſſions adjudge 
it no ſettlement, | 


And the 41ſt ſection of that ſtatute was inſiſted on, to 
ſupport the order, which declares, ** 'T hat all indentures, 
„ covenants and bargains, of or for the having or taking 
« any apprentice, otherwiſe to be made or'taken, than is 
« by that ſtatute ordained, ſhall be clearly void in law to 
« all intents and purpoſes.” And one of the former re- 


gulations is, that the binding ſhall be for ſeven years. And 


the caſe of Cureden and Laland was relied on Paſ. 4 Geo. 2. 
where the apprenticeſhip was for ſeven years, but the 
indentures never ſtampt; and held to be no fettlement. 
Ante 903. | | 

But notwithſtanding this the court was of opinion, here 
was a ſettlement, and quaſhed the order. It appears that 
between the 26th and 41ſt ſections, there are many regu- 
lations, what ſort of perſons ſhall take apprentices, and 
what not ; which are never regarded. And it would be of 
miſchievous conſequence now, to refer this laſt ſection 
back to all the reſt, They ſaid the word void muſt be con- 
ſtrued vaidable; as on the ſtatute Veſim. 2. finis ipſo jure ſit 
nullus, it is yet a diſcontinuance, Hob. 166. And on 
23 H. 6. c. 10. you muſt plead ſpecially, and cannot avoid 
a bail bond on non ef? faftum. Here the indenture has had 
its effect, and neither maſter nor ſervant have taken advan- 
tage of the objection; and as to the caſe of Cureden and 
Laland on 8 Ann. c. g. there were words prohibiting the 
giving the indenture in evidence; and admitting improper 
evidence is always a ground to quaſh, : 

And it was ſaid to be a vulgar error, to think the 13 & 
14 Car. 2. c. 12. was the firſt act about ſettlements ; for in 
Raſtal's Statutes it appears, that ſo long ago as 27 H. 8. c. 25. 
and in Edward the Sixth's time, there were laws to that 
purpoſe *. 
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* Vide Burr, Settlement Caſes p. gi. 
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bound for four = 
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12 Ric. 2 c. 7 
19 Hen, 7a 
C, 18. 

22 Hen, 8. 
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Excommunica- 
to capicndo, 


MicnAEtrMaAs TERM 10 Geo. 2, 


Dominus Rex ver/. Eyre. In Canc. 
+ ade fignificavits were quaſhed, being only ſaid to bs 


in a cauſe which came by appeal concerning a matter 
merely ſpiritual : for per lord Talbot, we are not to lend 
our aſſiſtance, but where it appears clearly they have juriſ- 
diction ; and are not to truſt them to determine what is a 
matter merely ſpiritual. It is no more than ſaying, it is 
within their juriſdiction, which is never endured, In Fow- 
ler's caſe in Salk. 293. it was in cauſis jurium Eccleſiaſticorum, 
and held not ſufficient, 


Hilary 


{ 1055 ] 


Hilary Term 


10 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief Juſtice, 
Sir Francis Page, Kat. 

Sir Edmund Probyn, Kant. i Juſtices. 
William Lee, Eſq; 

Dudley Ryder, Eſq; Attorney-General. 
John Strange, Eſq; Solicitor-General. 


North ver/. Wiggins. 


HE defendant on ſervice of the proceſs abuſed the of- 

| ficer, and ſpoke contemptuous words of the court. 
And on motion for an attachment at once, it was doubted, 
whether when ſuch words are ſworn by one perſon only, 
the rule ſhould be abſolute or only to ſhew cauſe; the 
rule in Chancery requiring two affidavits, to deprive the 
party of the benefit of ſhewing cauſe. But in this caſe 
there being a ſupplemental affidavit, the point was not de- 
termined, However the chief juſtice ſaid, he ſhould be 
unwilling to eſtabliſh a practice, that would put it in the 
power of one hardy man to hinder another of an opportunity 
of defending himſelf, before he was reſtrained of his liberty, 


Dominus Rex ver/. Webb. 


ASCERTIONA A! was granted to the Old Bailey in 
perjury ad inflantiam defendentis, on an affidavit that 
the proſecutor's attorney was under-ſheriff of Middleſex 
and attended the grand jury on finding the bill, 


3 


Dominus 


Q. If an attach- 
ment goes ab- 
ſolutely where 
contemptuous 
words are 
ſworn only by 
one witneſs, 


Salk. 84. 


Certiorari to 
Old Bailey. 


Ante 549. 583+ 
47 
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No coſts upon a 
writ of noctan- 
ter. 4 ' 


Carth. 239. 
Lutw. 141. 


A bill of Mid- 

dieſex is well 

deſcribed as the 
recept of the 


0 


A corporator 
who has ated 
under the right 
claimed may be 
a witneſs to 
prove the uſage, 


HILAR TERM 9 GRE O. 2. 
Dominus Rex ver Inhabitantes de Glaſſenbury, in 
om' Cumberland. | 


FTER traverſe of a writ of no&anter, where the Jur 

found 17/. damages, the queſtion was, Whether the 
proſecutor could have coſts? he inſiſted, that by the ſtatute 
of Glouceſter coſts are given in all caſes where damages are 
recovered, On the contrary it was ſaid, this was a crimi- 
nal proceeding, in which the inhabitants could recover no 
coſts if they are acquitted. That coſts are a penalty, and 
the acts given them to be taken ſtrictly. Salk. 205. And- 
of this opinion was the court, there being no inſtance of 
coſts being given on theſe proceedings, where the inhabi- 
tants are brought in collaterally, on the jury's finding that 
the malefactors are unknown.“ | | 


Harris verſ. Bernard. 


1 plaintiff, in an action againſt the ſheriff, deſcribed 
a bill of Middleſex as the precept of the king: and on 
nul tiel record, it was objected, that it ought to be ſet out 
as the precept of the court, the words being præceptum 9 
vicecomiti, as the award of the court. 


E contra it was inſiſted, that in every latitat it is ſet out 
with, Whereas We lately commanded our ſheriff ;” And 
in 2 Saund. 52. 151. it is ſet out in this manner. Et per 
Curiam. Judgment quad perfecit recordum. 


Dominus Rex verſ. Robins, 


PON motion for a new trial on behalf of the defendant 

in an information in the nature of a quo warrants for 
the office of mayor of Tintagel, the queſtion on which the 
defendant's title turned was, Whether the former mayor had 
a right to name two elifors to return a jury, if the town- 
clerk, who might nominate one, was abſent, or refuſed ! 
The ſecond eliſor nominated by the mayor was called as a 
witneſs, to prove the cuſtom; and it was objected to his 
competency, that he having acted under ſuch a nomination 


was liable to an information, and therefore could not be 


examined. And Mr. Baron Thompſon, who tried the cauſe 
in Cornwall, rejected him. It was now moved for a new 


trial, for that the objection went only to his credit: and 


| King's Bench, temp. Hardwicke, 355. 


„ 


— — — *„— * * =" 


1 


* Vide this caſe more fully ſtated in Caſes argued and adjudged in the 


2 Roll. 


HIL ARX TERM 10 Geo. 2. 

2 Roll. Abr. 685. pl. 3. was cited, where A. B. and C. were 
ſeverally indicted for perjury in proving a bond, and allowed 
to be witneſſes for each other. 2 Lev. 231. 236. 2 Sid. 109. 
Salk. 690. Et per Curiam. The boundaries between what 
poes to the credit, and what to the competency, are very 
nice, and the latter carried too far: in this caſe he was but 
an officer for the day, whoſe power has long ſince been at an 
end. It was a bare authority, and not an intereſt : and 
nothing is more common than to examine former mayors as 
to the right, though there is no limitation to informations: 
Wethink this goes only to his credit, and there ought to be 
| a new trial on payment of coſts: 


Moor verſ. The Mayor and Jurats of Haſtings: 


AAANDAMUS to admit the plaintiff to his freedom, in 

which the cuſtom was alledged, that the eldeſt fon of a 
freeman born in the town after his father's admiſſion, had a 
right to his freedom, paying a reaſonable fine: and iſſue being 
joined upon the cuſtom, the proof was of a conſtant payment 
of 6s. 8d. And it being objected, that this was proof of a 
fine certain, whereas it was laid to be a reaſonable fine, which 
they conſtrued an uncertain fine: the chief juſtice ſaved it to 
the defendants. 


And upon great debate in court, the pœſtea was ordered to 
the plaintiff : the proof being well enough, for a reaſonable 
fine does not ex vi termini import an uncertain fine ; and 
if it may be applied either way, it is well enough laid. In 
caſes of a certain demand the legal deſcription has been by the 
word rationabilis, Thus with reſpect to aids, which by 
Weſtm. 1. c. 36. are fixed at a ſum certain, for knight- ſervice 
lands ſo much, and ſo much for ſocage lands; the writ in the 
Regifter 87. a. is rationabile auxilium. So at common law the 
wh was intitled to a third part of the goods of the huſband, 
and yet the writ is de rationabili parte bonorum. F. N. B. 
122. b6, And though in Co. Ent. 646. an incertain fine is 
called ratiznabilis denarior* ſumma ; yet there is a meaſure to 
20 by, the value of the land : but here is no fuch thing to eſti- 
mate it by, or to found an opinion what is reaſonable or nor. 
Franchiſes are all of equal value, and therefore reaſonable in 
this caſe muſt be certain, there being nothing that can vary it 
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A fine certain 
may be alledged 
as a reaſonable 
flue, 


and be reaſonable ; and what is reaſonable muſt be determined 


by what is uſually paid:* 


1 —— 


— 


— 


* See this caſe more fully {ated in Caſes argued and adjudged in the 
court of King's Bench temp. Hard wicke p. 353 and 362. 
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Eaſter Term 
[1071] 10 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief Juſtice. 
Sir Francis Page, Knt. - £58 

Sir Edmund Probyn, Kant. | Juſtices, 
William Lee, Eſq. | 98 

Dudley Ryder, Eſq; Attorney-General. 
John Strange, Eſq; Solicitor-General. 


Lord Hardwicke heing Lord Chancellor as well as Chief Juſtice 
of B. R. came into Court 29th April, took the Oaths, and 
eard my Motion. 


Between the Pariſhes of Stoke Prior and The Inhabi- 
tants of the Manor of Grafton. 


r POOR perſon was removed to Grafton: and on ap- 
an extraparo- peal it was ſtated to be an extraparochial place, 1 
. a ſeat of the earl of Shrewſbury, conſiſting of a capital meſ- 
ville. ſuage and three lodges in the park, but ſince converted into 

five houſes and farms: and the ſeſſions adjudge it a ville, 
that ought to maintain its own poor. This was moved to be 
_ upon the authority of the caſe of Denham 2” 


alham, Hil. 8 Geo. 2. and a rule was made to ſhew caule. 


Afterwards, on an affidavit of ſervice, the rule was made 
abſolute, this not appearing to have the reputation of a vile.“ 


Ante 1004. 


— 


* 


* Vide ante 512, and the caſes there cited. 
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Dominus Rex ver/. Green. 
Dominus Rex verſ. Roper. 
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* ORMATIONS were granted for perjury on the Practice. 


trial of an information for a conſpiracy ; and all the 
parties proſecuted agreeing, the court on conſent arreſted the 
judgment on the conſpiracy, and quaſhed the two other in- 
formations. Quod nota, for it has not been uſual ſo to do, 
whereby ſuch proſecutions are ſtifled, and the attorney-general 
never grants a nolle proſegui in ſuch caſes, though by conſent. 


Saltern verſe. Wynne, 


N executor brought error on a judgment againſt the 

teſtator upon bond: and after affirmance, moved on 
the act for amendment of the law, to pay principal, in- 
tereſt and coſts. It was inſiſted, that as he came for a favour 
to ſave the penalty, it was but equitable he ſhould pay the 
coſts in error which he had put the plaintiff to; for if the 
plaintiff had taken execution, equity would never puniſh him 
for taking thoſe expences out of the penalty : and the caſe of 
Merril verſus Jocelyn, Trin. 13 Ann. B. R. was cited for 
that purpoſe. 


E contra were cited Baynham verſus Matthews, Trin. 
4 Geo. 2. where an executor diſcontinued without coſts, and 
diſney verſus Nevinſon, Paſch. 12 Geo. 1. Upon the au- 
thority of which caſe the court determined, that as by law the 
executor was not to pay coſts upon a writ of error, a court of 
law could not direct them to be taxed, though there was a 


penalty, | 
Caſwall verſ. Martin. 


1 latitat left out the words de placito tranſgreſſian is. 
Common bail was filed by the plaintiff; a declaration 
left in the office, which the defendant took out, and then 
moved to ſtay the proceedings. And upon ſhewing cauſe, 
Strange inſiſted, that the error in the proceſs was cured by 
the appearance, and cited Salt. 59. and the caſe of Widdring- 
ton verſus Charlton, where in an appeal of murder it was ſo 
held. So Paſch. g Ged. 2. Morgan verſus Luckup, there 
was no Engliſh notice under the proceſs, and yet taking 
the declaration out of the office was held to cure it. Where- 
upon the rule to ſtay proceedings was diſcharged. 


6U2 Mendapace 


Legal coſls only 
can be taxed on 

oing before 
the matter, 


Ante 871, 


Ante 699. 


Appearance 
cures deſect in 
proceſs. 


Ante 104+ 
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A countermand 
in town muſt 
be four days be- 
fore the al- 
fizes- 


Coroner not 
obliged to re- 
turn depoſi- 
tions. | 


Evidence. 5 


EASTER TERM 10 G RO. 2, 


Mendapace verſ. Humphreys. 


THE aſſize day at Winton was on Wedneſday : and on 

the Monday night before, the notice of trial was counter. 
manded to the agent in London. And the court held, it did 
not fave. coſts ; and that being given in town, it ſhould he 
four days; it to the attorney in the country, two days would 
be ſufficient. Vide ante 849. Nen | 


Re The Caſe of the Coroner of Weſtminſter. 


E returned an inquiſition, finding a felo de ſe, non comprr, 
And it was moved, that he might be obliged to return 
the depoſitions ; but the court refuſed to make any ſuch rule, 


| there being nothing depending before them to make it ne- 


ceſſary. 
May verſ. May. 


On a Trial at Bar before Page, Probyn and Lee, Juſtices. 


1 a queſtion upon the plaintiff*s legitimacy, he produced 

the A regiſter of the pariſh, wherein he was entered 
as the ſon of his father and mother, in the ſame manner as 
lawful children are entered : this regiſter, the cletk ſaid, was a 


' book into which the entries were made once in three months, 


out of the day-book, wherein the entries are made immedi- 
ately after the chriſtening, or next morning. 


To encounter this, the defendants aſked him if any notice 


vas taken of baſtards ; and he ſaid, their method was, to add 
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Having coining 


tools is in- 


diddable. 


B. B. which ſtood for Baſe Born. And then they offered the 
day- book, from whence the other entry was poſted, in which 
B. B. was inſerted; and inſiſted that was the original entry. 
And this being oppoſed, the opinion of the court was taken. 
Page juſtice was for allowing it to be read; but the other two 
judges were againſt it; ſaying, the other was the only regiſter, 
and there could not be two. regiſters in one pariſh, So the 


Dominus Rex verſ. Sutton. 


E was convicted at Northampton aſſizes, for unlawfully 

ä having in his cuſtody and poſſeſſion two iron ſtamps, 
with intent to impreſs the ſceptres on ſixpences, and to colour 
and paſs them off for half guineas. And lord Hardwicke, 
who tried him, having ſome doubt whether the bare having 
them in his cuſtody, without ſhewing he uſed them, or did 
ſome act to procure them, was indictable, directed 2 c. 
| | . tiorars 


EASTER TERM 10 Gro. 2, 


tlorari to be brought. And after it had been twice argued, 

the .court was of opinion, that it was well enough ; for 
coining was the prerogative of the crown at common law: 
that "This could not be a caſual having them innocently, or 
coming to him as executor; becauſe it is laid, and found, 

that he had them with an intent to impreſs. 3 Inft: 18. ſays, 
the perſon may be impriſoned. in whoſe cuſtody ſuch inſtru- 
ments are found; And ſhall he be impriſoned for what is not 
indictable? Lading wool is lawful, but if it be with an intent 
to tranſport it, that makes it an offence : here the intent is 
the offence ; and the having in his cuſtady, an act that is the 
evidence of that intent. oy muit not be too nice in theſe 
indictments, which lord Hale in Hit. P. C. 193. complains 
of in the courts. The defendant was fined Al 8d. to ſtand 
in the pillory at Charing- eroſs, and ſuffer fix months impri- 
ſonment, and until his fine paid. P | 


a. 


— 


1 T — — 


Vide this caſe more fully reported in \ Caſes argued and adjudged in thy 
court of King's Bench temp, n p. 370. 
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Sir William Lee, Knt. Chief Juſtice. 
Sir Francis Page, Knt. 

Sir Edmund Probyn, Knt. Juſtices; 
Sir William Chapple, Kat. | 
Dudley Ryder, Eſq; Attorney-General, 
John Strange, Eſq; Solicitor-General. 


A _ — — _ — 


Wharton ver/. Richardſon, Vid. 


After two ni- . e Facias was brought againſt the defendant as 
chils, the court adminiſtratrix of her huſband, on a judgment againſt 
e him for 1, 500. and after two nichils „ a ſcire fiert 

defendant enquiry was taken out, and the defendant attended the exe- 

comes in a rea- cution of it, in order to lay the ſtate of the aſſets before the 
—— jury; but the plaintiff inſiſting that the award of execution on 
the former writs was, in point of law, an evidence of aſſets, a 
devaſtavit was found to 1, 1171. 18s. 14. In Hil. 8 Geo. 2. 
ſhe appeared to the ſeire fier: enquiry, pleaded plene admi- 
ni/travit, and traverſed the n And natice of trial 
being given and countermanded, and nothing further done 
upon it; ſhe in Mich. 10 Geo. 2. moved ta have the award 
of execution ſet aſide, and to be admitted to plead; it being 
to no purpoſe to expect relief upon the trial of the traverſe: 
and cited Salk. 93. 264. to ſhew, that where there has been 
no ſcire feci, and only two nichils, the court will relieve 
upon motion, and not put the party to an audita guerela : 
and the ſtate of the real aſſets was proved to be x 3o/. which 
ſhe offered to deliver up, and be examined upon interroga- 


tories, if the plaintiff was diſſatisfied with the account. 
The 
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The court was greatly inclined to relieve her: but upon 
conſideration of her long acquiſcence, and the ſeveral ſteps 
taken ſubſequent to the award of execution ; they thought 
ſhe came too late, and for that reaſon only, refuſed to in- 
terpoſẽ. 


Stone ver/. Atwoll, 


Y 12 Ges. 1. c. 29. if the defendant does not file com- 

mon bail in time, the plaintiff may do it for him : in this 
caſe the defendant was an infant, and had appointed no 
guardian by whom to appear: and the court made a rule, 
that the plaintiff ſhould name a guardian for him, if he re- 
fuſed to do it himſelf. 


Dominus Rex verſ. the Inhabitants of Bedall in 
Yorkſhire, 


N order was made upon one Moor, as the putative 
father of two baſtards born of the body of Elizabeth 
the wife of Richard Sharpleſs: in which it is ſtated, that for 
ſeven years before the huſband had had no acceſs to her, ſhe 
having never ſeen or heard of him all that time, and not 
knowing whether he was alive or dead ; which the juſtices 
adjudge to be true, and that Moor is the father of them, and 
order him to provide accordingly. 


Upon appeal to the ſeſſions, the caſe is ſtated with ſome 
variation : that in 1728 ſhe was married to Sharpleſs, then a 
ſoldier in Mullins's troop, in a barn, by a perſon not in the 
habit of a clergyman : that there had been no acceſs for ſeven 
years: but it appearing by a certificate from the commiſſa 
general's office, 7th April 1737, and from the evidence of 
Simon Clarkſon, that one Richard Sharpleſs, who he was 
told was formerly in Mullins's troop, was muſtered as a 
private gentleman in the third troop of horſe-guards from 
25th June 1733 to 23d February 1736, though Clarkſon 
{aid he could not take upon him to ſwear that it was the ſame 
Richard Sharpleſs pretended to be married as aforeſaid : upon 
this ſuppoſition of the huſband's being alive, the ſeſſions were 
of opinion the children were not baſtards, and reverſed the 
order of the two juſtices, 


And now upon debate (the chief juſtice abſent) the order of 
ſeſſions was quaſhed, and the order of two juſtices confirmed: 
for it being ſtated in both orders that there was no acceſs, 
according to the caſe of Pendrel ver. Pendrel, Hl. 5 Geo. 2. 
ante 92.5. it was immaterial whether the huſband was alive 

or 


1063 
110761 


If an infant re- 
fuſes to name a 
guardian to ap- 
pear by, the 
plaintiff may 
do it for him. 


If no acceſs of 
the huſband be 
adjudged, the 

fe are baſtards 


Ante gag, 240. 
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or not: but if it was material, here is no evidence to prove 
[ 1077 ] it, the identity not being ſworn to; or if it was, yet the evi- 
dence of his being alive was improper to have been received, 
and even the marriage itſelf doubtful. _. _ 


Robinſon an &c. verſ. Niccolls; 


Taming in bail TH E plaintiff brought debt upon a judgment, where the 
1 money recovered was under 101. but by the addition of 
not bind the coſts exceeded it: and he held the defendant to bail, and bail 
2 AD won was put in? above. Then the defendant moved on the au- 
. thority of Gammage verſus Watkin, Paſ. 7 Ges. 2. that 
Ante 95. common bail ſhould be accepted, and Mr. ſolicitor-general 
pro guer agreed it to be the rule; but inſiſted that by actually 
putting in bail, the defendant was too late in the application: 
and cited Laſerre verſus Johnfon, Hil, 13 Geo. 1. ante 745. 
where on error an executor gave bail, which he needed not to 

have done, and the court refuſed to vacate the, recognizance. 


But in this caſe the court ordered common bail; for the 
plaintiff, who was an attorney, -ought not to have marked his 
proceſs for bail, and therefore ſhould not take advantage of 

his own miſtake. — * 5 | 


Dominus Rex ver. the Inhabitants of Butley in 


Rentioga wind- [PH E queſtion in this caſe was, Whether renting a wind- 

mill is a ſettle- T mill at 141, per annum gained a ſettlement ? it having 

— been determined that a water-mill did. Salt. 536. It was 
ſaid, thoſe are always habitable, but the others — are not. 
Sed per Curiam. It is the ſame as if he had rented land of 
that value. And H. 8. Ges. 1. Rex verſus St. Mary in 
Guildford, ante 502. it was a mill generally, and held a ſet- 
tlement. And ſo it was in this caſe. [ 


Beal verſ. Elton. 


New writ of 1 of enquiry was executed in Trin. 1728, and 
— aut oo coſts taxed upon it, but no final judgment entered up. 
made on loſs o And now there being occaſion to prove the debt in Chancery, 
the former. the writ of enquiry could not be found : and a rule was made 
IS cons for a new writ of enquiry and inquiſition, according to the 
>gainſt the rule, Theriff's notes, and that the maſter ſhould indorſe the col's, 

which by the commitment-book appeared to haye been taxcd. 


Vide ante 141. 833. 


Adams 
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3 Adams verſus Broughton. [ 1078 


E plaintiff recovered in trover againſt the captain, for A recovery in 

yarn conſigned to him. The captain obtaining an in- tover veſts the 
junction, on ſhewing the goods were delivered to the de- featan 0 
fendant ; the plaintiff brought an action againſt him, and q 
held him to bail. And the court diſcharged him on common | 
bail, for by the former recovery the property veſted in the | 
captain, the plaintiff having damages in lieu thereof ; and 1 
therefore in this action he could not ſay the goods were his. x 


Burton ver /. Fitzgerald. At Guildhall, \ 


C on a charter- party to go to Calais, and take Sentence of a 
in corn for Spain. The defendant pleaded, that the — "act 
ſhip was unfit for the voyage, being rotten, and therefore he N ſhip 
did not load her. And iflue being joined upon the goodneſs 25 unfit, not to 
of the ſhip, atd ſeveral witneſſes examined, the defendant Bona inanacs 
offered to give in evidence a proceeding in the Admiralty charter- party. 
court at Calais, whereby commiſſioners were appointed to 
ſurvey the ſhipz upon whoſe report there was a ſentence of 
dondemnation. It was objected, that this being a contract 
under ſeal on land here, the Admiralty there had no juriſ- 
diction, and conſequently their ſentence void. It appeared 
that the plaintiff intervened in the ſuit, and had an inſpector 
of his own nomihation put into the commiſſion. And it was 
inſiſted by me and others, that faith was to be given to theſe 
31 and we are not to ſuppoſe that the ſame 

undaries between courts ſubſiſt there as here: and on in- 
ſurances nothing is commoner than to read proteſts in foreign 
Admiralties. But the chief juſtice refuſed to let it be read, 
this being a contract under ſeal at land, in which caſe, ac- 
cording to our law, the Admiralty has no juriſdiction, | 


vol, II. 6 X Michaclmas 
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In action by 
the loſer at gam- 
ing ſpecial bail 
ſhall be given, 


Michaelmas Term 


11 Georgii 2 Regis. In B. R. 


Sir William Lee, Knt. Chief Juſtice. 

Sir Fancis Page, Knt. 

Sir Edmund Probyn, Kat. Juſtices, 
Sir William Chapple Knt. 400 
Dudley Ryder, Eſq; Attorney-General. * ©. 
John Strange, Eſq; Solicitor-General. 
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Turner ver. Warren. 


T H E plaintiff brought his action for 200. as the loſer 
of ſo much by gaming. And the queſtion was, upon 
9 Ann. c. 14. which gives an action of debt at any time within 
three months againſt the winner, Whether the defendant could 
be held to ſpecial bail? the defendant's counſel comparing it 
to the caſe of actions upon penal ſtatutes, where no bail is 
ever required. 

But the court held, there ought to be ſpecial bail in this 
caſe, which is at the ſuit of the party grieved, and wherein 
the defendant is a debtor to the plaintiff. And the clauſe is 
to be conſidered as remedial. And therefore upon conſidera- 


tion, and talking with the other judges, ſpecial bail was or- 
dered. * 


4 


— 


* But by ſtat. 24 Geo. 2. c. 18. The perſon or party who ſhall apply for 
a ſpecial jury ſhall not only bear and pay the fees for ſtriking ſuch jury, but 
ſhall alſo pay and diſcharge all the expences occaſioned by the trial of the 
cauſe by ſuch ſpecial jury, and ſhall not have any other or further allowance 
for the ſame upon taxation of coſts than ſuch perſon or party would be in- 
titled unto in caſe the cauſe had been tried by a common jury, unleſs the judge, 
before whom the cauſe is tried, ſhall immediately after the trial certify in open 


court under his hand, upon the back of the record, that the ſame was a cauſe 
proper to be tried by a ſpecial jury, | 


ET X 4 Hamelon 
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Hamelton verſ. Style. ; D 1080 
Wilks verſ. Eames. | 


U P ON conſideration of the jury act, 3 Ges. 2. c. 25. § 16. Of thecofts up- 
Which ſays that the party applying for a ſpecial jury ona pecial 
ſhall be at the coſts of ſtriking the ſame : the court held, that!“ Y. 

if the verdict goes on that fide which moved for the ſpecial 

jury,- the extraordinary allowance to a ſpecial jury, and all 

the expences, except what attend the actual ſtriking,” ſhould 

be taxed and allowed againſt the loſing parts 


Skipp verſ. Hooke. 


| U PO N error e C. B. it appeared, that the placita was of B. R. will not 
Octab. and Quinden Hilar' before Mr. J. Denton, n 
Mr. J. Comyns and Mr. J. Forteſcue Aland, and for the the judges bg 
reſt of the term before fir John Willes and his brethren. C. B. 
And upon. a certiorari for the writ of enquiry, it was returned 
teſte Philip lord Hardwicke, 27th April, 10 Geo. 2. 
It was objected, that this was no warrant to the ſheriff, it 
appearing fir John Willes was conſtituted chief juſtice before 
the iſſuing the writ of enquiry, and that therefore it ought to 
bear teſte in his name. Lo which it was anſwered by the 
ſolicitor-general, that though the court had a private know- 
ledge who was chief juſtice of C. B. at that time, yet they 
could not judicially take notice of it, and lord Hardwicke 
might be chief juſtiee in Eaſter Term, when the writ of en- 
quiry iſſued. Beſides, this was an exception to reverſe a judg- 
ment, in which caſe the court will never go out of the re- 74 
cord; and indeed the proper way to take advantage of this | 
matter was by motion in C. B. for irregularity. And of that 
opinion was the court, and the judgment was affirmed, t 
8 Cart verſ. Marſh. - 
DISPUTE aroſe between the parties upon croſs pe- An appeal lies 
A titions exhibited to the archdeacon of Bedford and com- about ſetting up 
miſſary of the biſhop of Lincoln, for leave to errect a mo- wag capes ig 
nument againſt a pier in Dunſtable church, to the memory | 
of their reſpective anceſtors. And upon allegations given in 
on both ſides, Marſh appealed to the Arches againſt the ad- 
miſſion of Cart's allegation ; upon which Cart moved for a 


prohibition, inſiſting, 1. That ornaments were diſcretionary: [ 1081 } 


— — "we 


N — 


| * vide Crompton's Practice common: placed vol. 1. P- 47+ 
X 2 | only 
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+ 
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* 


| N in the ordinary, and therefore no appeal would lie: or 
2. If it did, yet it muſt be to the biſhop of Lincoln, and not 
| to. the Arches. | FS 2 SE os 
4 ns But the court held, that though ornaments cannot be ſet 
up without the.confent of the ordinary; yet it muſt be ex- 
erciſed according to a prudent and legal diſcretion, which the 
ſuperior has a right to look into, and correct; and therefore 
the appeal well day, as it does in caſes of granting admini- 
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0 ſtration to one, where there are two in equal degree. And 


as to its being an appeal to the Arches, it was held, that 
wherever the act is done by a commiſſary, it is conſidered as 
the act of the ordinary himſelf ; and to him no appeal will 
lie from his own act, and it muſt conſequently be to the me- 
tropolitan. So the rule for a prohibition was diſcharged. + 


{hs o French qui tam ver /. Coxon, 


Practice as to 4 E action was upon the ſtatute of uſury, 12 Ann. ft. 2. 


affidavits in qui 


8 c, 16. and a motion to ſtay the proceedings, becauſe 


no affidavit was filed of the cauſe of actions accruing within 
a year, according to 21 ,Fac. 1.c. 4. But the court held it 
not neceffary, as well becauſe that act had been held not to 
extend to fubſequent ſtatutes, (Salk. 373, 374-) as alſo be- 
cauſe this: very point had been determined, Paſ. 7 Geo. 2. 
Harris yo tam v. Reyney, on 15 Car. 2. c. 18. againſt buy- 


ing and felling live cattle : and the practice had never been 
to file any ſuch athdavit, WAS $149 18 
s A > 
"Ip Chancy verf. Needham, 
Practice on en- ON the 11th November about twelye at noon a motion 
tering up 113” = was made to enter up judgment upon an old warrant 
warrants of at- Of, attorney, and an affidavit was produced, ſworn the day 
torficy, = before of the party's being alive, and the debt unpaid, upon 


which the court made the common rule, 


The ſolicitor- general at another day moved to diſcharge it, 
upon an affidavit, that the defendant died the day the firſt 
motion was made at ſeven of, clock in the morning: and in- 
ſiſted, that this was a ſurprize upon the court. And on great 
debate the court declared, that if it had then appeared, that 
the man was dead, they would not have made the rule : but 
they applied the maxim, fieri non debet, factum valet, to this 
caſe :. and. compared it to the caſes Sali. 82. and Fuller v. 

Jocelyn, ante 882. And thus ſuffered the deceit, which had 
been put upon them, to prevail. 4 e 


— 
N 


** 


+ Vide ante p. 576. F 3 Vide ante Pp» 882, 


Openheimer 
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Openheimer verſ. Levy. 


I caſe ſur aſſumpſit, the defendant pleaded in abatement, 

that the 8 was an alien born at Vienna under the 
dominion of the king of the Romans, and out of the allegi- 
ance of our king: to which the plaintiff demurred. And 
upon' argument it was held, that as by law an alien friend 
may maintain a perſonal action, as being allowed to traffic, 


1 And. 25. 2 2. b. Broke, Denixen. ' Yelv. 198. it is 


neceſſary in order to abate the writ, that he ſhould be ſhewn 
to be an alien enemy, which is not to be preſumed, nor the 
contrary. neceſſary to be replied : and all the precedents are 
inimici Domini Regis. So a reſpondes oufter was awarded. 


Clarke verſ/. The Biſhop of Sarum, 


MAND AMUS was granted to admit the plaintiff to 
Na canonry or prebend of Sarum, and to inſtitute, induct 
and inveſt him therein; though it was ſtrongly oppoſed on the 
rule to ſhew cauſe, as turning the common law remedy by 

uare impedit into another channel. But the court faid, that 
though formerly mandamus's were not ſo frequent, eſpecially 
where the party had another remedy ; yet they being found 
to be more expeditious and leſs expenſive, had been given 
into of late, And as to there being another remedy ; it 
might be ſaid equally in caſes where an aſſize or an action 
upon the caſe would try the right, and yet that was never 
thought a ground to deny a mandamus ; ſo the writ was or- 
dered, but never iſſued, the parties agreeing to refer the diſpute, 


Booth verſ. Garnett, 


D EBT upon a bond, the condition whereof recited, 
that the plaintiff and Gilbert had ſubmitted a diſpute to 
arbitration ; and therefore if the defendant ſhould pay what 
Gilbert ſhould be awarded to pay, not exceeding 20/. the 
bond to be void. On the replication it appeared, that the 
award was for Gilbert ta give the plaintiff his note for 181. 
payable at a future day. And it was inſiſted upon for the 
defendant that his bond was only ta pay the money awarded; 
and therefore as the award was ta do a callateral act, it was 
not within the condition, 

But the court ſaid, that awards were to have a reaſonable 
intendment : and all the meaning of this was to give the 
party time, and is equal to ordering him to pay the money at the 
future day, without faying any thing of giving a note in the 
mean time. And therefore they gave judgment for the plaintiff. 

| | Whywall 
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| Whywall ver /. Champion. 

. ps A. Guildhall, coram Lee C. N. 
An infant can- TT was ruled, that tobacroes ſent to the defendant, who ſet 
wa A . up a ſhop in the country, could not be recovered for as 
vered to trade rleceſiaries, he appearing to be an infant. For the law will not 
with, ſuffer my to trade, which may be his undoing. 
Latch 169, 
Salk. 279. 


1 , ede 2 Hayes. At Guildhall. 


n action againſt the defendant as maſter, for his car- 
tad the ST, man's negligently driving his cart, per quod the plaintiff 
ter. was thrown off from a ladder and bruiſed. On ſhewing a 
releaſe from the maſter to the ſervant, the chief juſtice allowed 
the maſter to examine the ſervant ; though it was urged, that 
if the plaintiff fails againſt the maſter, he may ſue the ſeryant, 


which is a bias upon the ſervant, Strange pro deb. 


7 


Hilary Term [ 1084 } 


11 Georgii 2 Regis. In B. R. 
Sir William Lee, Knt. Chief Juſtice. 
Sir Francis Page, Knt. +, 
Sir Edmund Probyn, Knt. Juſtices. 
Sir William Chapple, Knt. 3 
Dudley Ryder, Eſq; Attorney-General. 
John Strange, Eſq; Solicitor-General. 


Ferguſon wer. Rawlinſon qui tam. 


A* TER affirmance of a judgment of C. B. for the There may be 
treble value on the ſtatute of uſury; it became a queſ. coſts on error, 
tion, Whether as the plaintiff recovered no coſts in the origi- though oy 
nal action, he could have his coſts in B. R. upon the writ of uit. e 
error. And upon conſideration the court declared, he was 

intitled to them by the expreſs words of 3 H. 7. c. 10. in 

delay of execution : and that it was the ſtronger, ſince 8 & 

IF. g. c. 10. under which the defendant would have been in- 

titled to coſts, if there had been judgment for him in C. B. 

and affirmed here. Caſes cited for coſts were Cro. El. 659. 

5 Co. 101. Cro. Car. 145. Dy. 77. E contra Cro. Car. 

425. 1 Lev. 146. 1 Ven. 38. 


Bennington ver/. Goodtitle. 


O * error in ejectment, it was held to lie for a beaſt-gate, Ejegment lies 
| which is a term known in Suffolk, and imports land and for a bealigate. 
common for one beaſt. And the judgment was affirmed. - Y 
2,8 eme n High) ; 
Boſworth verſe, Hearne. | [ 1085 ] 
U PON a'return 6f a Babeas corpus, it appeared, that the Bye-law to con- 
—- ſuit was by the chamberlairrof London upon a bye-law ver. bo 4 
made in 15 Cat : 2. that no drayman or brewer's ſervant carrying out 
1 ſhould drink, good. 


. 


— * 


actions excepted of the law. But the court held, that ſince the 


1 
/ . 42 . 
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ſhould be abroad in the ſtreets with his dray or cart after one 
why of clock in the afternoon between Michaelmas and Lady-day, 
and from thetice after eleven in the forenoon, under th 
pony of 205. And a cuſtom was returned, for the city's 
aving the regulation of carts. 

It was agreed both at bar and bench; that ſuch a cuſtom 
may be good: but that without a cuſtom the bye-law would 
be void. And the only queſtion diſputed was, Whether this 
was a reaſonable reſtraint? _ 7 

Many objections were made by Mr. ſolicitor, ariſing from 
the nature of the brewers trade, and the neceſſity it would 
put them under of uſing more carriages, and employing 
more ſervants ; the conſequence whereof would be the raiſing 
the price upon the conſumer, or lowering the quality of the 

r. ö 


* 


But the court ſaid, that as this was only a regulation of 

trade, of which the city was the beſt judge; it was enough, 

that it did not appear unreaſonable in itſelf. And that within 
the reaſon on which many of the city bye-laws had been held 
good, they were warranted in granting a procedends. * 


French qui tam verſ. Wiltſhire, 


r FTE R verdict for the plaintiff for £o0/. penalty for 
<Q the dire A keeping a Pharo table, it was moved 10 art of flag. 
Feber of ment, that the venire was de corpore comitatus, whereas ac- 
— ! 1 the tions upon penal ſtatutes are excepted in the act or amendment 

ury aCt 3 Geo, 

2 8 2. c. 25. the ſheriff could return no other than the general 
the law. / annel, and therefore the proviſo was virtually repealed : or 
if not, yet the 5 Geo. 1. c. 13. had cured this, either as a 

defect in form or ſubſtance. And actions of debt are not 


within the proviſo in the laſt mentioned act. 


[ 1086 ] | Berrington verſ. Parkhurſt et al. 


Thurs rapes by 1 p ON a trial at bar in ejectment on the demiſe of John 

to avoid a 44 Dormer, eſquire, for a manor and lands in Bucks, a 

and the demiſe ſpecial verdict upon the family ſettlement was found; but as 

ly Logs neither the King's Bench nor Houſe of Lords gave any opinion 
the entry. upon that part of the caſe, it is unneceffary to ſtate the ſame. 

As to the point on which the judgment was given, it was 

ſhortly thus. The defendants (as diſciflors for argument 


ſake) levied a fine in 1730. To avoid this the leſſor of the 


— CC— 


_ * 


* Seo this caſe lmere fully ied in Caſes argued and adjud in the 
court of King's Bench, temp. 99 * 


dwicke, P- 1086. i 
plaintiff 
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laintiff made an actual 1 on 6th January 1 31, and in 
Hilary Term after brought his ejectment, ang 1; id the de- 

miſe 1ſt October 1731, which was three potty before the 
actual entry. 


And it was inſiſted on for the defendants, I. That an 
actual entry was neceſſary to avoid the fine. And, 2. That 
the demiſe could not be laid before the leſſor had regained the 
poſſeſſion by the actual entry. 


As to the firſt of theſe, it was argued for the plaintiff, that 
the 4 Hen. 7. c. 24. was in the disjunctive, fo as the claims 
purſued 7 action or lawful entry, and that therefore the eject- 
ment is ſufficient, if the — entry was out of the caſe. 


And as to the ſecond it was argued, that upon the en 
the leſſor's eſtate was re- veſted, and he might maintain tick, 
paſs for an act done during the diſſeiſin. And unleſs he was 
allowed to lay his demiſe OA, he could never recoyer 
the meſne profits. 


To which it was replied, 1. That cjetments 1 were not in 
uſe at the time of making the ſtatute, and real actions only 
were intended: and if ejectments would do, all the queſtions 
that have been made about actual entries muſt have fallen to 
the ground, by the anſwer, that an ejectment was a ſuit that 
came within the alternative, thoſe queſtions having all riſen in 
ejectments. 1 Saund. 319. 1 Vent. 42. 1 Mod. 10. 2 Keb. 
555. Skinn. 423. And il. 2 Ann. 1703. 3oth January, at 
a meeting of all the judges (except Price) it was reſolved, that 
in the caſe of a fine, there muſt be an actual entry within five 
years, and that the confeſſion of an entry to deliver a leaſe in 
ejectment ſhall not operate to avoid a fine. And the act for 
amendment of the law, which ſays, the claim or entry ſhall 
be of no effect to avoid a fine, unleſs an action is commenced 
within a year after, ſhews it muſt be an actual entry to be 
proſecuted with an action, and that the action is not ſuch an 
entry as is required. 


And as to the ſecond point, it was obſerved, that the: 
_ conſtant doctrine has always been, that one out of poſſeſſion 
cannot make a leaſe ; and therefore in verdicts it is always 
found that the leſſor efitered and was ſeiſed prout lex þ * 
That here was a time when certainly the leaſe was void, viz. 
from the making to the entry; and the queſtion in ejectment 
always is, Whether the leſſor could then make the leaſe? and 
he is nonſuited if he lays the demiſe before his title accrued : 
that ſuppoſing this may affect him as to the meſue profits; it 
is his own aches, and the owner is ſuppoſed to live upon 
them all the while. 
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There muſt be 


demand on the 


__ drawer before 


indorſor can be 
charged. 
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And upon this point the King's Bench gave judgment for 
the defendants. And on error in parliament, the judges 
were all ordered to attend, when, after two days argument 
at the bar, two queſtions were put to the judges. 1. Whe- 
ther an actual entry was neceſſary to avoid the fine? To 
which they all anſwered, that it was. 2. Whether the de- 
miſe being laid before the time of the firſt entry, this eject- 
ment could be maintained? To which they anſwered, Tt 
could not. So without putting any queſtion upon the merits, 
the judgment was affirmed with 10. coſts. * | 


Collins ver; Butler. At Guildhall. 


NOTE was payable 25th December 173 The 
drawer ſhut up his houſe, and went away the November 
before. And the queſtion was, Whether in general a de- 
mand upon the drawer is neceſſary before the indorfor can 
be charged? and if it was, Whether in this caſe the plaintiff 
had ſhewn ſufficient, in proving the ſhutting up the houſe ? 


As to the firſt the chief juſtice ruled, that a demand on the 
drawer was neceffary, as was determined in C. B. Paſch. 
4 Geo. 2. on great debate +. And in this particular cafe, he 


held the plaintiff had not gone far enough, but ought to ſhew, 


that he had inquired after the drawer, or attempted to find 
him out. 


w_ 


* Vide the caſes of Oates, ex dimiſ. Wigfall verſus Brydon et al' Burr, 
Rep. 1895. 


$ * ante p. 649. The note to the caſes of Syderbottom verſug 
mith. 2 | | 


Eaſter 


Eaſter Term [ 1088] 
11. Georgii 2 Regis. In B. R. 


Sir William Lee, Knt. Chief Juſtice. 
Sir Francis Page, Knt. | 

Sir Edmund Probyn, Knt. Juſtices. 
Sir William Chapple, Kut. 

Dudley Ryder, Eſq; Attorney-General. 
John Strange, Eſq; Solicitor-General. 4 


+» 
— — 
3 1 


Dominus Rex verſ. Bainton. 


N indictment at the quarter: ſeſſions for perjury at com- What indi9- 
mon law, was quaſhed for want of juriſdiction; and ment is qudte- 

ſaid to have been done ſo before about three years ago. Rex "ww 

v. Weſtineſs. 1 


Dominus Rex der /. Harwood. 


T H E defendant being a juſtice of peace, was convicted on Practice. 
an information, for a conviction by him made of an ale- 
houſe-keeper, who was never ſummoned or heard. And Sir 
Thomas Abney moved it as of courſe, to diſpenſe with his 
appearance. This was oppoſed, unleſs there was ſome rea- 

ſon. given, or affidavit made. And upon debate the court 
reſolved, it was not of courſe, and the defendant afterwards 
appeared in perſon. 


Hooper ver/. Shepherd. L 089 


RR OR of a judgment in C. B. in debt upon à charter- Debt lies on a 

party, whereby the defendant was to pay fifty guineas decd. mn the 

per month. And the plaintiff ſtates, that 652/. ios. was 1433 88 
due for the whole, 1521. 10s. whereof he had received, and the whole 
1 1% 14d 4 6Y 2 N the demand. 


22 2 — 

N — W 7 
4 * 
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the remainder was 500!. for which the action was brought, 
.T he defendant” pleaded, that he had pate at the rate of fifty 


guineas per month for all the time the ſhip was in his ſervice”: 
and iſſue being taken, that he did not; the jury find, that 
3571. 11s. remained unpaid, but ſay nothing as to the reſt 


It was firſt objected, that covenant, and not debt, was the 
proper action : but this was got over, it being founded upon 
A deed, in which caſe debt will lie, according to 1 Roll. Abr. 
591. Cro. Elix. 561. 758. 1 Roll, Abr. 597. Sti. 31, 
3 Lev. 429. 

But then it was objected, that this was an imperfect yer- 
dict, the jury not having anſwered to all they were charged 
with; according to Co. Litt. 227. a. 1 Roll. Abr. 802. 
pl. 5. Cro. Fac. 31. 113. 3 Lev. 55. Mr. ſolicitor 
would have ſupported this by obſerving that this was a 
ſpecial iſſue, the ſubſtance whereof was, how long the 
plaintiff was unpaid for, and therefore differs from the gene- 
ral iſſue of nil debet, where he admited the jury mutt an- 
ſwer to the whole, elſe the defendant might be called upon 
again: but here there was no ſuch. danger, this being a 
determination of what is due upon the foot of all the time 
in the charter-party, and conſequently ends all the queſtion 
in diſpute between the parties, and no new action can be 


brought for any of the time and wherever the fubſtance of 


* 


B. R. will ex- 
pect a reurn of 
a latitat to Dur- 
ham. 


1 090] 


the iſſue is found, it is ſufficient. Co. Litt. 227. 4. Telv. 
148. 9 Co. 67. 112. 


But the court held this caſe was not thereby diſtin- 


guiſhed from the general rule, and therefore reverſed the 


Chapman ver/. Maddiſon. 


A EAT ITAT was offered to the proper officer of the 
Biſhop of Durham, and a demand made upon him to 
iſſue the uſual mandate for an execution of the proceſs. 
The officer refuſed to receive it, upon pretence that the 


' proceſs of B. R. would not run in the county palatine. 


And upon motion againſt him for an attachment, a long 
argument was made by the biſhop's counſel, to ſhew the 
antiquity and dignity of counties palatine, and that no pro- 
ceſs will run there, but from the Exchequer, which is conſi- 


dered as a prerogative ſuit. But the court on conſideration 
declared, that whatever might be the caſe, when the queſ- 
tion came properly before them upon a claim of conuſance, 
or plea to the juriſdiction ; yet they would never endute, 

251 | l 
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that the officer ſhould refuſe to receive their proceſs. They 
cited Lee v. Ranſome, Mich. q. Geo. 2. where to a latitat 
into the county palatine of Lancaſter, it was returned, that 
the writ lay not ; and the court quaſhed the return, as not 
being a proper way of bringing the point in queſtion. T hey 
ſaid the true meaning of the expreſſion Breve Domini Regis 
non currit is, that the court cannot write directly to the 
ſheriff, as they do in other caſes. In this caſe the rule for 
an attachment was made abſolute. 


Otway verſ. Ramſey. 


HE great queſtion in this caſe (which came from Ire- net lies not in 


land) was, Whether debt would lie there upon a Ireland on a 
judgment in B. R. in England? And after two ſolemn dudgment in 


arguments, upon which the court ſtrongly inclined that it 
would not, a third argument was appointed. But the 
plaintiff in error, who was plaintiff and had judgment againſt 
him below, declining any further argument ; the judgment 
in Ireland was affirmed, without any opinion delivered b 

the court, further than what was ſaid upon breaking the caſe 
at the former arguments. 


Dominus Rex verſ. Liſle. 


PON an information in nature of a guo warrants 
for the office of mayor of Chriſt- church, the defend- 
ant's title depended upon two queſtions, on which a ſpecial 
verdict was found. 1. Whether one Goldwyer, who pre- 
ſided at the election of the defendant, was a mayor de facto? 
And, 2. If he was, Whether the preſiding of a mayor de 
facto in this caſe was ſufficient to make a title in the defen- 
dant againſt the crown? 


As to the firſt point, the fact as found was, that Gold- 
wyer was never elected mayor, or ever had any lawful right 
or title to the office; but that under colour of being elected 
he was in fact preſented and ſworn at a court-leet, an 
acted all the year, though an information was depending 
againſt him, in which after the year there was a judgment 
of outer; but it did not appear there was any rightful mayor 
at the ſame time. 


And upon this ſtate of the caſe the court were all of opi- 
nion, that Goldwyer muſt be taken to have been a mere 
uſurper, and that in order to conſtitute a man an officer 
de facto, there muſt be at leaſt the form of an election, 


though that upon legal objections may afterwards fall to the 


ground, 


[ 1091 ] 


The 


England. 


A bare ſwearitg 
in and acting 

does not make 
a man an Off- 
cer de facto, 

and unleſs there 
is ſome form of 
election he is a 
mere uſurpery 
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The other point was left undetermined, as not being ne- 
ceſſary to deliver any opinion upon, as it was not pretended 
that the preſiding of a mere uſurper would do, and the 
court had determined Goldwyer was no more. But they 
ſtrongly inclined, that the preſence of a mayor de facto re- 
cently proſecuted, and againſt whom judgment of oer 
had been obtained, would not be ſufficient to authenticate 
the defendant's election. The court gave judgment for the 


king. 


* 
1 


22 —. ke — E — — , 


—— — 


Trinity Term 


11 Georgii 2 Regis. In B. R 1 
| 


Sir Y/illiam Lee, Knt. Chief Juſtice, | | 
| 


Sir Francis Page, Knt. 1 
Sir Edmund Probyn, Knt. Juſtices. | 


Sir William Chapple, Knt. 


| 

'1 

| 

Dudley Ryder, Eſq; Attorney-General, 4 
Fohn Strange, Eſq; Solicitor-General. | [ 
— — — : _ . i 
Dominus Rex ver. Wykes et al. | 

T was held, that though the complaint of a pauper's Examination of 9 
ſettling may be to one juſtice, yet the examination ought Ie muſt | 

to be by two, and thoſe that ſign the order of removal, 76725 both the | 
Salk. 488. 15 
Andrews verſ. Fulham, | | 

D* ejectment on the demiſe of Edward Jones, eſquire; a cafe what are wordt If 
was made for the opinion of the court, of condition \ 


and what of 


That Robert Waith being poſſeſſed of leaſehold meſſuages limitation. 
in London, by his will in 1686, deviſed the ſame to his wife 
for life, and after her deceaſe to ſuch child as ſhe is now ſup- 
poſed to be enſeint of, and to the heirs of ſuch child for ever; 
provided that if ſuch child as ſhall happen to be born ſhall die 
before twenty-one, having no iſſue, the reverſion of one third | 
hall go to my wife and her heirs, one third to my ſiſter I 
Elizabeth and her heirs, and the remaining third to my ſiſter | 
Anne and her heirs. And of this will he made his wife exe- >| 
cutrix, and ſoon after died, his wife not being enſeint. That 4 
he afſented to the will, and married the father of the leſſor, U 1093 ] 
who adminiſtered to her. And the detendants claim one 1 x | 
under Anne the ſiſter of the devifor, - 


After 


w 


1080 | TRINITY TERM 12 Geo. 2. 


After two arg guinents'the thief juſtice delivered the Opinion 

of tlie court. Phat though formerly ti was daubted, whe. 
ther a deviſe to an infant an 02h roſa mere was, 290d 3 Jet it 

1s now clear, that f 2 . 18 * A 55 97g Fl take 

effect. Salk; 499, 1" $6 0 age ths erefi re 
would have been;(futfic N. come in b bathe 

capable of taking. 1 8 the, e | vo ſic perſon 
ever exiſted, and, conſequently, thoſe wha, ie! remainder 


on the dying of ſuch,perſon, Cell wentyrone, wa Without 
—_ can never enjoy the e e Node 5 


No in anſwer to this, it is obſetvable, that it is no un- 
uſual thing for words of condition to“ be taken as words of 
limitation, 1 Ven. 202. Salt. yo Where there is à re- 
mainder over. Taking it therefore as a limitation, it muſt 
either happen, or become impoſſible.” It never did happen; 
and therefore the queſtion is, Whether the diinitation over 
of the term be ſo remote, as not to be allowed? And we 
are all of opinion it is not too remote 


em 234, For this purpoſe the caſe of Maſſenbur gh v. Ah is ſtrong 
ia point, and ſo is Martin v. Long, 2 Vern. 151. Ar. E 
275. 192. And this is agreeable to the caſe of Scattergood v. 
Selk, 229, Edge, where the remainder, over on refuſing to take the name 
2 f Edge, was held a limitation, and not a condition. The 
M Holle to the expected ſon of Catharine is void, as if no 
* ſuch clauſe in the will according to He. 487. And we are 
te more confirmed in this opinion by my lord Harcourt's 
deciſion of the caſe of Weſtcombe v. Jones, where upon 
the very clauſe now in gueti, he determined that the deviſe 
He. in thirds was good, 


KW The defendatit therefore 9 8 have; the, bo bi, and the 
ep pay the coſts of a nonſuit. wn" 


„ N. B."Mich. 10 Geo. 2. Gulliver u. Widken the fans 

7G 776 ion was determined with regard to f fte gſimple landi 

held on'a ſpecial r La to be a gobd remainder in 

i n irdi, by the King”s nch' though: th Common Pleas 

TOTES aver Bren of another opinibn on a caſe made before' Eyre 
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that the ſeme could not convert to her own uſe j and Salt. 114. 
was cited, where in trover it was held ill. 

But upon conſideration the chief juſtice delivered the re- 
folution of the court, that this being treſpaſs, it was well 
enough ; for the converſion here is not the git of the action, 
as it is in trover, this action being maintainable for entering 
the houſe and taking the goods: and we muſt take it, the 
damages were given only for that, as where words are joined 
that are not actionable; (10 Co. Oſborn's caſe) the court 
intends, they. were only added to ſhew the malice of the 
party: and it is the ſame in trover, where part is ill deſcribed, 
we will not intend damages were given for that. C76. Fac, 
bbs. | 

Agreeable to this is the caſe in Salk. 119. where the wife 
joined in a battery on her, per quod the huſband's buſineſs re- 
mained undone : and iti a manuſcript report I have ſeen of 
that caſe, Holt C. J. ſays, I will not intend the judge ſuffered 
that to be given in evidence. 

In the preſęnt caſe therefore the plaintiff muſt have judg- 
ment. 


Hill ver. Hill. et r Adminiſtratr'. At Guildhall, 


N an action of wages earned by the plaintiffs wife of the 

defendant's inteſtate, the chief juſtice would not allow the 
wite*'s owning the receipt of 20/. to be given in evidence againſt 
the buſband. 


Cole verſ. Hawkins, 


AE OPY of a bill of Middleſex was ſerved on the defen- 
dant whilſt he was attending the ſittings in a cauſe 
wherein he was defendant. And upon motion againſt the 
attorney for a contempt, it was contended to be right, becauſe 
it was not an arreſt, which reſtrained lim of his liberty. But 
the court ſaid, that the privilege was deſigned as well to pre- 
vent any interruption of the buſineſs of the court, and it was 
equally a contempt. And they would have committed the 
attorney, if he had not conſented to waive the proceedings, 
and pay colts, OT” 


Dominus Rex erſ. Frederick and Tracy. 


T H E defendants were indicted for * aſſault. And 
at the trial in Middleſex, it was inſiſted to examine the 


wife of the defendant Traey as a witneſs for the other defen- 
dant: but there having been material evidence given againſt the 
huſband, and it being a joint * and impoſſible to ſe - 

parate 


Vor. II. 


Wife's owning 
receipt of money 
no evidence 

againſt the huſ- 


band, 


* 
* 


Contempt. 
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parate the caſes of the two "defendants in the account to be 
22 of the: tramiaction ; the chief juſtice refuſed to let lier 


examined. be Ut; + T3 9017 $4 1 I 
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Thaw wa, Ir: 16 Webb verſ. Urner. | 
What comes HE declaration was of Michaelmas Term, of an af. 
. ſcilcet fault on the 18th of October, and an itmpriſonment 
— Litas, from thence for twenty-five weeks. And after à verdict for 
> the plaititiff, it was moved in arreſt of judgment, that the 
action wag brought too ſoon; and it appeared darhages had 

been given for an impriſonment long after the action was de- 

[ pending. And 2 Saund. 169. Salk. 662. 5 Mod. 286. 
| | Cro. Fac. 618. 1 Ven. 103. "Hob. 189. © Carth. 386. 
. 3 Lev. 246. were cited in ſupport of the ohjection. 
| But for the plaintiff it was argued, that the continuands in 
this caſe was laid under a /cilicet, and therefore according to 
All. 22. Hard. 4 and” Hob. 151. 284. it will not vitiate 
what is properly laid in time: and that this differs from all 
the caſes where the time is affirmatively laid. Beſides, it is 
laid, that he did impriſon the plaintiff, and therefore reſpects 
a time paſt, and as to that only the evidence could be applied. 


And of this opinion was the court, and the plaintiff had 
judgment. % | 


| | Rice ver fo Oatfield, - | 
e RROR of a judgment in B. R. in Ireland in an eject- 
88 E ment there havens on the demiſe of Mary Rice. — 
to prevent the Not guilty pleaded, there is a verdict, and judgment for the 
_ of 47 plaintiff, and à bill of exceptions was ſealed, wherein it is 
Vela,” ſtated, that the plaintiff made title under ſir Stephen Rice, 
who. was ſeiſed in ſee, and died a papiſt in February 1715, 
leaving three popiſh ſons, Edward, James, and Thomas: that 
Edward in January 1716, renounced the errors of the church 
of Rome, and conformed. as by law required, and died in 
[ 1096 ] 1720, leaving iſſue the leſſor of the plaintiff, That in oppoſition 
to this the defendant gave in evidence, that Edward in 1720, 
deviſed the premiſes to one under whom the defendant claim- 
ed. To encounter which, the plaintiff infiſted that Edward- 
died a papiſt, and conſequently was by the law in Ireland diſ- 
abled to deviſe ; and this. was offered to be proved by wit- 
neſſes, which was oppoſed by the defendant, who inſiſted that 
the plaintiff ſhould produce ſome record of the conviction 
of Edward: notwithſtanding which the judges admitted the 
| evidence, and the jury found for we Pain. 1 88 2 
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And now it was argued on the behalf of the defendant, 
1. That the plaintiff could not be allowed to contradict his 
former evidence ; or 2. If he could, yet pars! proof of the 
apoftacy was not ſufficient. * ee e | 
Io the firſt of theſe it was apſwered, that here is no con- 
tradition; he might conform in 1716, which is all the 
laintiff; ſhewed at firſt, and relapſe in 1720, which is the 
ter proof produced. But if there was any contradiction, 
it is no. objection, for in the caſe of Pike v. Badmering on a 
trial at bar in B. R. in lord C. J. Pratt's time, where the 
three ſubſcribing witneſſes to a will were called and denied 
their hands, the court admitted the plaintiff to contradict 
that evidence; and he ſupported the will againſt ſuch teſ- 
timony. | | 
As to the ſecond point it was anſwered, that the ſtatutes 
2 or 8 Anne in Ireland do neither of them require a convic- 
tion: and it would be abſurd if they did, for a man cannot 
be convicted after his death, and any conviction before can- 
not prove he died a papiſt, which is the circumſtance inducing 
the diſability : and as this is a mere matter of fact, it may be 
proved by witneſſes, as all other facts are. | 


Beſides, it was faid to be a point determined in the Houſe 
of Lords here, 2d February 1729, Roſs v. Cloſe. The ap- 
pellants claimed as purchaſers under fir George Maxwell: 
the reſpondents infifted he was a papiſt, and could not diſpoſe 
in anſwer to which the appellants infiſted he was never con- 
victed: but the court and the lords were of opinion, that a 
conviction: was not neceſſary, to avoid any voluntary diſpoſi- 
tion; though to ſubject a papiſt to the penalties impoſed by 


* 4 


the a& for a relapſe, it might, 


And upon the authority of this caſe and the reaſon of the 


thing the court here were all of opinion, that the pare! evi- 
dence was well received; and affirmed the judgment. 


Dominus Rex ver/. Solgard. 


mw 
THE defendant was captain of a man of war in com- 
miſſion, and lying within the harbour of Portſmouth 
and the liberties of the borough, had a failor. who hanged 
himſelf on board: and the coroner of Portſmouth, having 
impannelled a jury, went to the ſhip with his jury to view 
the body; but was refuſed admittance by the defendant, who 
offered to ſenid the body to them on ſhore. te 
For this I moved for an information, inſiſting that as this 
was not a death Joe, altum mare, the land coroner had 
the juriſdiction'; and vouched 4 Inf. 141. Ow. 122. Mo. 
Oy 6 2 2 892. 
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x 2. the ſtatute 4 E. r. doafficis rafonkteris; '» Ho NYC. 41. 
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On the other ſide it was infiſted för tile Ademratty, that 

they had a coromer of their n and fit might be of ill con- 


tequence,” to admit ſo many perſons d baard ia man df war, 
But the court took notice, they did not pretend their coro- 


ner ever took anquiſttions, fol it was contending that none 
ſhould be taken. Aud though their have been à variety of 
opinions as to the Admiralty juriſdiftion, yet it was never 
carried farther than a pretence to a concurrent juriſdiction: 
and when an officer is ready to do his duty, and is oppoſed 
without the duty being done; the public juſtice is concerned, 
and there ought to be an information. ö | 


| Caſtel and Carter, g 
Import of the 1 P ON error from Ireland on a long ſpecial verdict in an 


1 8 information in the nature of a guo warrants, the con- 
Fo” ſtitution appeared to be, that the mayor of Clonmell was to 
be ſworn befqre his predeceſſor and the free burgeſſes, or 

the major part of them: that by the verdict it is ſtated, that 

the defendant was choſen per maximum numerum ſuffragiorum 

of the free burgeſſes, preſented per mazorem partem of them, 

and ſworn in preſentia quamplurimorum liberorum burgenſium. 

Ante $82, It was agreed, that fince Pender's caſe in the Houſe of 


and inſiſted that guamplurimi only ſignified 2 many; and 


[ 1098 ] dangerous to let them depart from the known expreſſion to 
Bt per Curiam. The proper intepretation of the word is 3 
good many, and this is too looſe an expreſſion, to make a 


title upon againſt the crown, So the judgment of ou/fer waz 


Dominus Rex ver,. Gardner, 


The bare keep- T HE defendant was convicted by a juſtice of peace for 
ing s gun is uo keeping a gun, contrary to 5 Ann. c. 14, And it was 
eiRion, con- objected, that a gun is not mentioned in that ſtatute, and tho' 
> - there are _ things for the bare keeping of which a man 
may be convicted; yet they are only ſuch as can only be 

uſed for deſtruction of the game, whereas a gun is neceſſary 

„gebende of a houſe,” or ines 9 (hoot creme: 
3:3. 8" E . a 4 An 2 contra 
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E ontra ſt was faid, that a gun is mentioned in 22 & 23 


1 6. 25. ind conſidered there as an engine ; and Re 
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12 Georgii 2 Regis. In B. R. 
; Sir William Lee, Knt. Chief Juſtice. 

Sir Francis Page, Kant. 

| Sir Edmund Probyn, Knt. | Juttces, 

| Sir William Chapple, Knt. 

Dudley Ryder, Eq; Attorney-General. 

John Strange, Eſq; Solicitor-General. 


* * 
* r mig * _ * 9 


Thruſtout ver ſ. Troubleſon, ex demiſſ' Parke et ux. 
Coſts not de- NH E leſſors of the plaintiff delivered three ejectments 


1 in C. -B. and two in B. R. for the ſame tenements, and 
wents. made the defendants attend at five aſſizes, but countermanded 
in time to fave coſts: I applied to ſtay proceedings in the 
laſt ejectment, till coſts paid of the former, on account of 
the vexation. But the court would not do it, inaſmuch as coſts 


| were not demandable by the rules of the court, 


, Mytton verſ. Cock. 


On a bare leav- HE plaintiff who was owner of a carton, left it in the 
ing a thing in hands of the defendant, who was an auctioneer, without 
| „ N any particular agreement to take care of it, or re- deliver it ſafe, 
z promiſe got and without any agreement for a reward. And in a ſpecial 
Ally to neg- action upon the caſe for not re-delivering it ſafe, but ſuffering 
or abule. it to be ſpoiled, it appeared upon the evidence, that the paint- 
ing was upon paper paſted on canvas, and that it was kept 

[ 1100 by the delendant in a room next to a ſtable, in which there 
was a wall that had made it damp and peel. And upon 


this evidence it was left to the jury, whether this was a groſs 
neglect, * And they found or the plaintiff, 30/, damages. 


OO oY And 


| 
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And now upon motion for a new trial, " the court agreed, 
mat in this caſe of a ſimple deps/itum without a reward the 
law raiſes only a promiſe not aol to neglect or abuſe the 
depoſit : and that therefore it was left properly. to the] jury, | 
and there ought to be no new trial. Strange * FR: . - 4 


5 4 Lockey verſe. Dangerfield. | ay io ako Ol 

1. BE Lin the Spiritual court for-theſe Lend, e You No pribibicea 
are a bawd. And upon motion for a prohibition, a 

Ram. 115. 3 Mod. 74. were cited, to prove that an action bawd. 

would lie. But the court * confideration diſcharged the 

rule ; for it is not a charge keeping a bawdy-houſe, which 

is puniſhable as a — offence. 1 Noll. Abr. 44. pl. 8. 

And an action will lie for thoſe words, but for the word 

bawd only it will not, that being perhaps no more than a fol- 

licitation of chaſtity. 1 Sid. 241. 1 Vent. 53. Salk. 5 52. Salk. 382; 

and Trin. 4 Anne, Regina v. Pearſon, who was convicted at 

Hick's Hall for being a common bawd, and procuring men 

and women to meet and commit fornication : the court on 

error reverſed it, ſince it might only be in a priyate room, 

and be but a ſollicitation of chaſtity, and not amount to the 

temporal offence of keeping a bawdy-houſe to the nuiſance 

of the neighbourhood. © And the ſame point as this was de- 

terminẽd in — E. Hil. 3 Ges. I. Savil v. - Kirby: WET 


» wt * Ti 


re * Peyton verſe Burdus. 


Tas interlocutory judgment Was ſigned i in Sanity Ferm | 
1737, and in Auguſt 1738, a writ of enquiry was exe- ; 
cuted upon eight days notice; which was ſet aſide as irre- ? 
gular: and held, that where a term's notice of trial is re- 

quired, there muſt at the ſame diſtance of time be the my | 
notice of executing a rit of enquiry. + | 


"Dominus Rex verſ. Haddock. 


N E defendant was indicted of a mayhem. And it be⸗ Profiice en te, 

ing laid as uſual felonice, the queſtion was, Whether mayhem. N 
the defendant muſt be brought to the bar, or whether his . acts 0 
plea might be delivered in the office? and the court held, [ 10 
that there was no occaſion of going to the bar, it not bei 11 : . 
| neceſſary. t to lay it ſo now, that life and member i is not = 


: 


Practice. 


On EE 


© Vide ante 823 nnd the caſes there cited. 4 
_ + Vide OPER common · placed vol, 1, p. 884. = '2 


focted; 


18886 


per replication 
to a plea of in- 
fancy in aſ- 
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Au excuſe un- 
der a proviſo 
need not be 
taken notice of 
in a conviction. 


Ante 608. 


1 Keb. 10. 
1 Lev. 26. 
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| [L11021 | 


Praftice as to 
| Tpecial bail in 
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feed, though the practice has been to draw the indictments 
in the old form. | | : 
Clowes ber Brooke; an Executor. 
I affumpfit for a farrier's bill, the defendant pleaded, tat 
the teſtator was an infatit : the plaintiff replied, that the 
demand was for looking after his horſes; and that the work 
was neceſſary for the horſes And on demurrer the court 
held, that the replication was ill ; for it ſhould have been only 
a general replication, that it was neceſſaries for the infant, 
and left it to evidence, where there the circumſtances of his 
health and fortune would be conſidered :. and though the 


work might be neceſſary for the horſes, yef non conftar the 
horſes were neceſlary for the infant. Fugicium pro defendente. 


Dominus Rex verſ. Bryan. | 


HE defendant was convicted on the gin act, and an ex- 
| ceptioh was taken, that there was no averment, that 
it was not ſold to be uſed in medicine : and the caſes on the 
game act were mentioned, where in convictions it is neceſſary 
to exclude all the qualifications for killing game. 

Strange contra inſiſted,” that the reaſon. af that was becauſe 
thoſe were in the enacting clauſe, whereas this about medicine 
comes in by way of proviſo, and is by way of defence to be 
ſhewn on the defendant's part. And for that purpoſe he cited 
Mich. 11 Gen. 1. Rex v. Theed ; where in a conviction for 
obſtructing an exciſe-officer on 8 Ann. c. g: it was objected, 
that it not being averred to be in the day, it ſhould have 
been ſhewn that there was a conſtable ptefent, which is made 
neceſſary in the night; but held well, and its being in the 
night, Id have been ſhewn on defendant's part. 

Et per Curiam. This is brought within the general enact- 
ing clauſe : and the true diſtirition is, where the extenuation 
comes in by way of proviſo, or exception. The conviction 
was confirmed, * 


Smith verſ. Dudley. 


BY 11 12 V. 3. c. . ſheriffs are not to take ſpecial 
bail in Wales, or counties palatine, on proceſs from 


2 pala - Weſtminſter-hall, unleſs a debt of 200. is ſworn to. In this 


a. hs. a. ton * 22 md. w —— 


— — 


* Vide che caſe of K. and Marriott, ante p. 67. and the note thereto, poſt 
per” caſe 
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dee bal geen for ,j124;4pen, a s into; 79 7 5 
ſhire: and upon a motion for comm ſted, 

that the act 12 Geo. I. c. 29. Wo, not ho ing TOP unde 

101. havu excep cotland, was intended to 

extend to ache glice, 080 TC Wh a virtual repeal te 
0 . n g. Gel pen Curiem They ate not indderffil.. 
tente for r G. M dos not ſay; you ſhall have bail for 17. 
but tlint yo hall, Have bail under 100. whereas ifi 11112 ; 
M there are negative words: and the oath here being e | 
/ 6fflyito rat. the plamtif was! not intitled to — wu and | 
wie rule for comimion bail muſt be abſolute; 0% in: % | 


11 Jo Songs IT. cd e stet. Jt 1.1 


* HNO „Domus Rex-ve/ſ Armſtrong: | l ob 


b wud ROY Lo 5289108 301 101 NN Li T 
"AY EL ER. a verdi pre rage in an information i in 'vatiire No new trial 
of a go warrants, the proſecutor gave the uſual four rad wag 
day rule in 1 the office; and-ſigned an interlocutory judgment. 5 
But before £0 oſts taxed, or any final judgment ſigned, the de- ter the ſigning 
fendant" cafe tomdbe for i new trial; And the court Held, IG 
"he Was 08 hte? för tlidöugh "theſe motions mày be received, : | 
A it ifrativiher!tefm," yet that is upon a ſuppoſſtion, that no- 
has been dofie ſince the verdict: and fo it was held 
Ton 10 G A Rex Pollard; and Micb. 9 Ges. 1. Gil- 
man Smith, here on the plea ſide the four days rule was 
out the court held the defendant was not too late, there being 
no judgment ſigned; and that ſigning judgment was the 
materiab act this has made all attornies- general ſign judg- 
mentis ſoon as they can by the rules of the en ( GN x 
bodo E Ji _ nay, * (1 10 (SLED | 


vB bluorit «(Bertie verf. PAP eerie 4: 186 


J. T's 11 2115 


. erden of 4 year” $ eng in B. R. the Error does not 
A's an ſued out a ſcirę facras,. on which he, obtained lie in the Ex- 


chequer cham- 


cution : of this only the defendant brought ber bn an award 
115 TR chequer . chamber; and it was held, that of execution 
Az. © 4 not extend to this caſe, and leave was only. 


— 


5 5 Mod. 229. 
Þ to take out execution. ,* Salk. 263. 
Yelv. 157. Cumb. 394. 3 Vent 38. 168. 
Domes Rex verſ. Miller. [ 1103 J 


* a private act for execting a workhouſe in Send l A perſon muſt 


be idle as well 
is given to the governors, to- apprehend as diſorderly 


rogues, „ ALAS; ſturdy. beggars, or idle and diſorderly tri pee, 
ſons, within the city: the defendant was committed for being for a vagrant, 
1 perſon: and upon a habeas corpus was diſcharged. 
pug, Fran He muſt be idle as well as diſorderly ; 
bang drunk! is ; being diſorderly, wy yet it was never * 
7 


Vol, II. 
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OW ed that this act ſhould be put in execution againſt perſons of 


all ranks under ſuch a circumſtance. 
oUayrolprn rape ANY information was brought at the aſſizes on 21 Hen. g. 
for non · reſi- c. 13. againſt the defendant for non- reſidence: and the 
denee. action is thereby given to him that will ſue in any of the 
King's courts by bill, plaint or ififormation, in which no 

eſſoin is to be allowed. And upon demurrer the court held, 

that it would not lie at the aſſizes, but muſt be brought in 

B. R. according, to Cro. Car. 112. 146. Het. 101. Sir V. 

Jones 198. Hutt. 98. For 21 Fac. 1. c. 17. never in- 

tended to give a new juriſdiction to the aſſizes in caſes where 

they had it not before. Vide Salk. 379. 373. And it was 

3 faid, that Farthing gui tam v. Markham, Mich. 15 Geo. 1. 
was never argued, but the rule was only to ſhew cauſe, and 


Garland qui fam verſ. Burton. 


U 
No information 


never ſtirred again. 
Information not N. B. Before any demurrer there was a rule to ſhew cauſe 
— on why the information ſhould not be quaſhed, but the 


court refuſed to enter into the conſideration of it upon 
ſuch a motion. 


Mich. 15 Geo. 2. the court made a rule on 18 Eliz. c. 5. 


for the proſecutor to pay coſts, though this was not a 
judgment on the merits. 


Theed verſ. Lovell. At Guildhall. 
Indorſement of 


V HEN the note was delivered in, the plaintiff's name 
note ſtruck out a 8 , . 
at niſi prius. was upon it. And the chief juſtice permitted it to 


be ſtruck out in court, it being only an indorſement in 
blank, . 


| [1 104] Dominus Rex verſ. Ellis. At Guildhall. 


Defendant in N an indictment for perjury in evidence given at the trial 

vagal x O of an ejectment, the chief juſtice refuſed to let any of the 

| diment for defendants in the ejectment, againſt whom the verdict was 

eb given, be examined as witneſſes for the proſecutor. And it 

hi was ſaid to have been ſo ruled on conference with all the 
Judges, 4 Geo. 1. Rex v. Newens. * 


Yates verſ. Boen. In Middleſex. 


Lunacy may be IN debt upon articles, the defendant pleaded Non eff fac- 


given in evi- tum, and upon the trial offered to give lunacy in evi- 
dence on non 


elt fadum. dence. The chief juſtice at firſt thought it ought not to be 


2 Vide ante 1043 · poſt, 1249, 8 


| admitted, 


7 


Po WV * 
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admitted, upon the rule in Beverley's caſe, 4 Co. 123. 5. 
that a man ſhall not ſtultify himſelf : but on the authority of 
Smith v. Carr, 5 July 1728, where chief baron Pengelly in 
the like caſe admitted it, and on conſidering the caſe of 
Thompſon v. Leech in 2 Ven. 198. the chief juſtice ſuffered 
it to be given in evidence. And the plaintiff upon the evi- 
dence became nonſuit. 


At the Council, gth December 1731. 


Preſent the two Chief Fuſlices. 


ON a complaint of Jacob Fachina againſt general Sabine, 
as governor of Gibraltar, Alderaman Ben Monſo, a 
Moor was produced as a witneſs, and ſworn upon the Karan. 


I made no objection to it. 


7A2 Hilary 
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A Mahometan 
{worn upon the 
Koran, Omi- 
chund v. Bar- 
ker? in Canc* 
23 February, 
18 Geo. 2. 


Sir William Chapple, Knt. 


New trials may 
be had in eject- 
ment, and after 
a trial at bar, 


Sir William Lee, Knt. Chief Juſtice, 
Sir Francis Page, Knt. 


Hilary Term 


12 Georgii 2 Regis, In B. R. 


Sir Edmund Probyn, Knt. | Juſtices, 


Dudley Ryder, Eſq; Attorney-General, 
John Strange, Eſq; Solicitor-General, 


EY 


—  — — 


— wo 


Smith ex demiſſ Dormer ver/. Parkhurſt et al. 
1 PON a trial at bar in ejectme nt, the parties agreed 
to a ſpecial verdict as to à point of law ariſing upon a 
family ſettlement. But there being a queſtion of fact in 


which they did not agree, that was left to the jury, who 
found it for the plaintiff againſt the weight of the evidence. 
The defendant moved for a new trial, and three objections 
were made. I. That it was after a trial at bar. 2. That it 
was in the caſe of a ſpecial verdict. And 3. That it was in 


ejectment. Theſe points were ſolemnly argued at the bar, 
and the court took time to conſider of them. | 


And as to the firſt, the court. held, that in the caſe of a 
verdict againſt evidence, its being a trial at bar was no objec- 


tion to a new trial, which had been granted in the caſe of 


Bewdley, and in the caſe of Sir Chriſtopher Muſgrave v. 
Nevinſon, Paſ. 10 Geo. 1. ante 584. 

As to the ſecond objection they gave no opinion, it not 
being neceſfary to determine it upon the rule they intended te 


pronounce in this caſe. 
As to the third objection, they ſtrongly inclined, that the 


verdict not being final in ejectment, a new trial ought not to 


be granted, but upon very particular circumſtances, where 
PL =N | { | juſtice 
by 


HIL AAYT TRRM 12 Geo. 4. 


ice is no otherwiſe to be attained. And they obſerved, | 
that no caſe had been cited of a new trial in ejectment after a 
But the point upon which the new trial in this cafe was 
denied was, becauſe they ſaid the evidence was doubtful, 
and in fuch a caſe a verdict at bar ought to ſtand. * 


Vaughan ver/. Browne. 


FH E defendant is ſued as executar : and pleads a judg- An »4miviftra» 
ment to himſelf in the life of the deceaſed, and a re- — 1 

tainer: the plaintiff replies, that he was executor only de ſon: pleaded puis 
tort : and the defendant, by way of plea puis darrein continu- datrein _— 
ance rejoins, that he has fince obtained letters of adminiſtra- — * — 
tion. And upon demurrer it was objected, that this is to | 
abate the plaintiff's writ, which was well brought, by matter 
ſubſequent not depending on any act of the plaintiff's : and 
that the rejoinder was a departure from the plea. But the 
court held, it was well enough ; for the firſt plea does not 
ſay there was a will, and the defendant could not at that time 
do otherwiſe than admit an acting as executor, And they 
ſaid it would be very hard to lay it down, that if a man wha 
ſues for adminiſtration is oppoſed, and the cauſe runs out 
into any length, that the acting pendente lite ſhould be con- 
ſtrued ſuch a wrongful executorſhip, as can never be purged, 
ſo as to give him the benefit of retaining : beſides theſe pleas 

uis darrein continuance begin with a relicta verificatione of 
the former, which ſhews it may be departed from, The de- 
fendant had judgment. 


Marſh verſ. Yellowly, 


I an action brought by the plaintiff as executor of an at- Where an exe- 
torney ; one count was, that the teſtator in his life was ©" 2 
imployed by the defendant and did buſineſs, but dying in the ſuit. 
midf of it the plaintiff cauſed the ſame to be finiſhed, and the 
defendant in conſideration thereof undertook to pay. The 
plaintiff was nonſuit at the trial. And now the defendant 
moved for coſts, upon the authority of the cafes, where- it 30 
has been held, that if the plaintiff might have declared upon P 
a promiſe made or a wrong done to himſelf, he ſhall pay coſts, 
it being a cauſe of action ariſing in his own time. 


Et per Curiam. (Upon conſideration) We are all of opi- 
nion, that the plaintiff ought to pay coſts, The reaſon why ( 1107 1 


ttt eta — — — 
— = — = To r . ) PT | 


as wn 


vide the caſe of Goodtitle, ex dim” Alexander et al' verſus Clayton et 
a Burr, Rep. $234. | 
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executors have been excuſed, ariſes from the words of 23 H. 
8. c. 15. which ſpeaks only of contracts made with, or 
wrongs done to the plaintiff: here is a demand for which the 
executor might undoubtedly maintain an action in his own 


right: and it falls within the reaſon of paying coſts where an 


Proceedings on 
2 ge may 
be ſtaid without 


2 


Clergyman not 
obliged to be 
expenditor of 


fewers, 


Information, 
granted for take 
| Ing away a. 
young woman 


executor declares upon a converſion in his own time. * 
8 Archer ver/. Snatt. 
HE defendant purchaſed the equity of redemption, and 


had poſſeſſion of the eſtate :' the leſſor of the plaintiff 
was a mortgazee, and had alſo lent money on a bond. And 


the court” being moved to ſtay proceedings on payment of 


the mortgage money with intereſt and coſts, it was referred 


to the maſter. And the leſſor inſiſting to be paid the bond, 


before he would reconvey, the matter was ſpecially reported. 
And the court was of opinion, that this not being an appli- 
cation by an heir, but the mortgagor or his aſſignee of the 
equity of redemption ; they could not allow the bond debt to 
be brought in; but were to act in this caſe according to the 
rules of a court of equity, where a redemption is conſtantly 
decreed upon payment of the mortgage money only. And it 
was ſaid to have been fo held Hi. 11 Ges. 2. in B. R. Word 
ex dimifſ* Cowhurſt v. Mortimer et a”, and Eg. Caſes 325. 


Caſe of the Vicar of Dartford. 


8 E court granted him a writ of privilege againſt ſerving 
1 the office of expenditor to the commiſſioners of ſewers, 
on the ne 1 Mod. 282. 1 Ven. 105. 1 Lev. 303. 
6 Med. 140. Though it was inſiſted, that this was an officg 
which might be executed by deputy. + | 


Dominus Rex verſ. Lord Offulſton er a“. 


Na motion for an information, it appeared, that the de- 
tendants contrived to get a young lady out of the cuſ- 
tody of her guardian aſſigned in Chancery, and marry her, 
| — — — —.t, k nn 
| ® Vide ante p. 682. 871, - And the caſes there cited. | 
+ The common law, to the intent that Eccleſiaſtical perſons might the better 
diſcharge their duty in celebration of divine ſervice, and not to be intangled 
with Temporal buſineſs, hath provided that they ſhall not be bound to ſerve: 
any Temporal office, 1 Inſt. 96. And altho' a man holdeth lands or tene= 
meats, by reaſon whereof he ought to ſerve in a Temporal office, yet if this man' 
be made an Eccleſiaſtical perſon within holy orders, he ought not to be elected 
to any ſuch office, and if he be, he may have the King's writ for his diſcharge, 
2d Inſt. g. We do not ſee why attornies ought not alſo to be exempt from 
ſerving othces, which may be executed by deputy, but notwithſtanding the 
caſe of Evingdon, one, &c. poſt p. 114g · it has been held in the caſe of Gerrard 
Blackſtone's is rg P- 11.33. that attornics are liable to ſerve offices which 


— 


may be executed by deputy... © 
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and that a coach, &c. was prepared, into which ſhe volun- 
tarily went, and was carried into Suſſex, and there married. 


And the court granted the information : though in 4 Med. 
144. it is ſaid not to be an offence at common law: for they 
ſaid, it was certainly a conſpiracy ; and 1 Sid. 387. 1 Lev. 
257. and 2 Med. 130. are in point. Beſides, they inclined, 
that though ſhe went voluntarily, yet it was a taking and 
conveying of her within the meaning of ſect. 3. of 4 Ph. & 
Mary, c. 8. which puts the caſe of her conſenting, and lays 
a penalty upon her. | : 

In this caſe it appeared, the court of Chancery had com- 
mitted the defendants for a contempt. : but the court granted 
the information notwithſtanding, and Mr. attorney-general 
refuſed a nolle proſegui. | 


Jones verſ. Harris. In Middleſex. 


I treſpaſs againſt ſix defendants, three ſuffered judgment 
to go by default, and the other three pleaded Not guilty : 


the venire went tam ad triandum quam ad inquirendum : and 


and on evidence it appeared, that the treſpaſs was done after 


the action brought, it being a general memorandum. Where- 
upon the chief juſtice directed the jury to acquit the three de- 
fendants, but ſuffered the plaintiff to go on and aſſeſs his 
damages as to the others, * 


# 


Pitts verſ. Evans. In C. B. I 


„ 
PROHIBITION was granted to a ſuit in the Spiritual 
court by the clerk of St. Magnus for 15. 44. aſſeſſed on 

the defendant's houſe at a veſtry in 1672, to be paid to the 

pariſh clerk. . For per Curiam. He is a Temporal officer; 


or if not, yet he could not ſue there for ſuch a rate; for if it 


is due by cuſtom he may maintain an aſſump/it, if not, a. 


quantum meruit, or a bill in equity. 


# VP 
— 


—_— K 3 A 


_ * Vide poſt 1222, 
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Though de- 
endants who 
plead to iſſue 
are acquicced, 
yet damages 
may be le ſſed 
againtt de- 
faulters. 
Ante 507. 


Prohibition to 
ſuit by a clerk. 
of a pariſh for 
fecs, 


Though * ng 


in the deviſor's 
preſence is not 
mentioned in 

the atteſtation, 
yet it may be a 


good execution, 
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Eaſter Term 
12 Georgii 2 Regis. In B. R. 


Sir William Lee, Knt. Chief Juſtice. 

Sir Francis Page, Knt. ny | 
Sir. Edmund Probyn, Knt. Hager 
Sir William Chapple, Kat. 

Dudley Ryder, Eſq; Attorney-General. 
Jobs Strange, Eſq; Solicitor-General. 


18 1 bo 3 1 _ X Py I. 


r i ga ds. cto£oci.it rn , 
* * ” — 


Croft verſ. Pawlet. 


ON a trial at bar in ejectment the defendatit made title 
under a will, the atteſtation of which was in theſe words, 
“ Signed, ſealed, publiſhed and declared as and for his laſt 
« will, in the preſence of us A. B. and C.“ The will was 
in 1723, and the witneſſes all dead, and their hands proved 
in common form: but then it was objected, that this was 
not an execution according to the ſtatute of frauds ; and the 
hands of the witneſſes could only ſtand as to the facts they 
had ſubſcribed to, and figning in the preſence of the teſtator 
was not one. But the court, on the authority of a caſe in 


C. B. ſaid it was evidence to be left to a jury of a compliance 


| Evidence, 


with all circumſtances. And a verdict was given for the will. 


Dominus Rex verſe Hebden, 


O an information in nature of a gud warrants againſt the 
defendant as bailiff of Scarborough, he made title as 


elected under the bailiffship of Batty and Armſtrong ; and upon 


iſſue joined, whether they were bailiffs or not, a record of a 
judgment of o#/ter againſt them was read in evidence. And 
upon motion for a new trial, it was held, that it was properly 
admitted in evidence, and was ſo done lately in a trial at bar 
relating to the corporation of Orford, And a new trial was 


Wray 
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Wray ver/. Liſter, 2 
1* debt upon an old judgment, the plaintiff laid the ad The paifr 


damnum to 10l. the jury gave intereſt, which came to gol, fendt n. 
and for that and coſts judgment was entered up. And after ther term. 
error brought, the plaintiff moved to have liberty to remit | 
the ſurplus, and enter judgment for 10/7. only. And Page J. 
was for doing it; but the chief juſtice and the other two held 
it could not be done in another term. And the inſtances of re- 
verſing judgments for this fault, ſhew it was nezer thought 
to be amendable.  Yelv. 45. | 


FE 
Dominus Rex ver/. Inhabitantes de Woolſtanton. 


PON a ſpecial order of ſeſſions the queſtion was, Whethqgr One of the jaſ- 
a boy bound out by juſtices (the boy being no party to een 
the indenture) had gained a ſettlement ? it being only ſtated M4 . be of 
that his binding was allowed and approved by two juſtices, the quorum, 
Now the 43 Elix. c. 2. requires that one of them ſhould 
be of the quorum. And ſor this omiſſion the court held, that 
the ſeſſions had done wrong in determining it a ſettlement, — 


and quaſhed the order. 
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Dominus Rex verſ. Inhabitantes de All Saints in 
Derby et ab. 


| A LSE of error was brought of a judgment by the Variance. 
commiſſioners of oyer and terminer for the county of 

Derby on an indictment for not repairing a highway. And 

the indictment ſet forth, that the inhabitants of ſuch part of | 
the three pariſhes in Derby as the way lies in are bound to | 
repair. The writ of error was of a judgment on an in- | 
dictment againſt the inhabitants of the three pariſhes in [ | 


general, ad grave damnum of them: and. for this variance 
the writ of error was quaſhed: and Mich. 3 Geo. 1. 18 
Dawſon et al verſus Lowther was cited, where in treſpaſs | 1 
againſt four, two were convicted, and two acquitted; error 18 
brought ad grave damnum of three, and quaſhed. ' a 
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Dominus Rex ver/. Dr. Betteſworth. 


JUAN DAMUS to grant adminiſtration to Mr. Bridyen, 

the late huſband of lady Bellamont deceaſed. The dean 
of the Arches returned, that a ſuit had been commenced be- 
fore him between Mr. Bridgen and a ſon of the deceaſed, who 
claimed to be her executor under a will made by her purſuant 
to a deed executed before marriage, whereby the huſband 
agreed ſhe ſhould have power to make a will, and diſpoſe of 
her eſtate; which deed Mr. Bridgen had confeſſed, and 
thereupon ſentence had been given for the validity of the diſ- 


poſition, but not for any executorſhip created thereby; and 


thereupon a new ſuit was inſtituted by the daughter againſt 
the ſon and Mr. Bridgen for adminiſtration with the will an- 
nexed, which is ſtill depending. | | 


And upon conſideration. the court declared, that no pe- 
remptory mandamus ought to go: for though generally the 
huſband is entitled to the adminiſtration as next of kin; yet 
that is in reſpect of the intereſt he has in the eſtate, and be- 
cauſe no body is in uali gradu, and that is the reaſon wh 


adminiſtrations are ſo often granted to a reſiduary legatee. 


2 Lev. 56. 1 Vem 219. 1 Sid. 281. And though ſtrictly 
ſpeaking this is no will, but rather an appointment which is 


to operate in equity; yet the true queſtion is, Whether this 
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is ſuch an inteſtacy as is within the meaning of the ſtatute ? 
And the law, particularly 29 Car. 2. c. 3. conſiders femes 
caverts as having ſome right to diſpoſe of their effects, which 
can only be by the agreement of the huſband, which appears 
m this caſe : and this differs greatly from the caſe of Cullum, 
Hil. 4 Geo: 2; where the power was only as to a leaſehold 
eſtate, whereas ſhe might have other effects. The matter is 
properly under the conſideration of the Spiritual court to 
whom to grant the adminiſtration, and there-is no reaſon for 
us to interpoſe, and therefore the return muſt be allowed. 


Dominus Rex verſ. Boſworth: | 


MAN ANUS directed to the chamberlain of Londen -: 3 a good ; 
uggeſting, that every perſon of twenty-one years old, ne be 
born the Þn of a freeman, 155 entered of _ of ho com- —— 7 
panies, hath à right to be admitted to the freedom of the dom to . 
city; and that Abraham Rathom being ſo entitled, was pre- fear 
ſented in order to be admitted, but hath been refuſed; the Teſtament, 
chamberlain is therefore required to admit him, or ſhew good 
cauſe to the contrary. To this he returns, that the corporation 
conſiſts of ſeveral guilds and fraternities, into one of which per- 
ſons entitled to freedom are to be admitted ; and that there 
is ſuch a cuftom as ſuggeſted for admitting freemens ſons ; 
ant! that within the city there is, and time out of mind has 
been, a certain ancient edurt held before the Chamberlain, or 
his deputy, for the admiſſion of ſuch perſons, and that there 
is another cuſtom for their taking the oath of a freeman on 
the New Teſtament. Then he admits the title and applica- 
tion of Rathom for his freedom; but ſays, that upon ten- 
dering him the oath on the New Teſtament, he refuſed to 
take it ; that He was not a quaker, nor had ever ſince applied 
to be admitted: et ca de cauſa, he had not admitted him. 


This caſe was three times argued at the bar. And the 
queſtion about the right of the Jews, and the nature of their 
toleration here, was going into at large. But the court giving 
no opinion upon that point, it is to little purpoſe to take no- 

And this term the chief juſtice delivered the reſolution of 
the court. 3 | TEAS 

The firſt objection taken was, that in ſetting out the cuſtom 
to hold courts for the admiſſion of freemen, no place or time 
where and when ſuch court is to be held, is mentioned. Now [ 1113 } | 

as to this we are all of opinion, the return is ſufficient. As 41 
to place, it is averred to be held within the city, and that is 
enough, without ſaying in what part of the city ; for a mem- 

Wi. 7 B 2 | ber 
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L. Raym. 32. 
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ber of the city muſt take notice of it, and find it out; and 
the cuſtom of coming to Blackwell-hall with cloth was held 
good in 5 Co. 63. though the fituation of it was not deſcribed. 

And as to time, we think it good upon the ſame founda- 
tion 5 Co. 84. a cuſtom for the tenant to preſent a feoffment 
at the next court, elſe it ſhall be void, was held good, though 
the time of holding ſuch court did not appear. In many 
places and corporations they have no ſtated times of holding 
courts, but call them occaſionally. 25 


The next objection was, that the oath is required to be 
taken before the admiſſion; and, ſay they, that is unreaſon- 


able. But to this we anſwer, that the giving the oath is the 
admiſſion itſelf. And A 5 13 Ann. Regina v. City of Lon- 


don, it was held a good return that the party was ſworn in: 


a cuſtom is not to be avoided by a ſuppoſition the officer will 
not do his duty; the ſteward may not inroll, or the copy- 


holders preſent, and yet cuſtoms requiring that are good. 

Co. 84. Beſides, if any further act was neceſſary, after 
wearing, the party is not without remedy ; for he may 
have a mandamus, which is not to be called a modern, remedy, 
for it is founded on the principles of the common law. 


The Jaſt objection made is, that it is not reaſonable to con- 
fine the oath to the New Teſtament in trading cities, where a 
man's religion is of no conſequence,” and ought not to inter- 
fere, But the queſtion before us is not, Whether upon a 
proper application the Jews may not be allowed to ſwear upon 
the Old Teſtament, as they do when they give evidence? but 
Whether this cuſtom of taking an oath in the uſual manner is 
unreaſonable upon the face of it? Lord Coke 3 In. 165. de- 
tines an oath. to be an affirmation or denial.by any Chriſtian ; 
and the law takes no notice of diſſenting from an eſtabliſhment. 
My lord, C. J. Holt in Larwood's cafe ſays, there has always 
been an eſtabliſhed religion, the ridiculing of which is pu- 
niſhable; and that alſo was the opinion in Woolſton's caſe, 
Paſch. 3 Geo. 2. In 1 Vent. 293. Hale ſays, it is part of the 
law of the land; and in a manuſcript of his which J have 
ſeen, he ſays, that Chriſtianity came in here by external ſpi- 
ritual force, and diſcipline was introduced as a cuftom, and is 
part of the law. AW THY 

It was ſaid, that the law does not require the New Teſta- 


ment in all caſes, particularly as to evidence given by Jews. 


[1114 


to ſpeak the truth, when ſworn on the Old Teſtament, * 


But the reaſon of that is, | becauſe all courts deſire to have the 
beſt ſecurity they can for the truth of the evidence; and 
therefore as it is known they have a more ſolemn obligation 
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for that reaſon allowed. The common regular way of ſwearing 
is on the New Teftament ; and ſhall we ſay that a cuſtom re- 
quiring ſuch a regular oath is bad? The 1ſt Eliz. c. 17. | 
$. 19. takes notice of an oath-upon the Evangeliſts ; and the | 
abjuration oath (till altered for the Jews by 10 Geo. 1. c. 10. | 
9.18.) runs, upon the true faith of a Chriſtian, 


Me therefore think this a good return, and allow it. 


Caſe of the Pariſh of Saint Peter and Paul in Marl- 
3 © borough. | 


* e juſtices reciting the inability of the pariſh of Saint Juſlices mey 
4 Mary the Virgin to maintain its own. poor, order the 1 1 
churchwardens and overſeers of Saint Peter and Paul to aſſeſs, ſum in 2 d 
raiſe. and levy 607. for the maintenance of the poor of the another, but 
other pariſh. And objection being made to their ordering _ wy —4 
ſuch. a groſs ſum, the court held it well in that reſpect, ac? by which it is 
cording to 1 Vent. 350. Salk, 480. Cumb. 309. But then to be raiſed. 
the order was quaſhed, becauſe the juſtices had delegated their 

power of aſſeſſing and rating the pariſhioners to the church- 

wardens and overſeers ; whereas. by the 43 Eliz. c. 2. the 


juſtices are to make the rate on all, or particular perſons.* 


Olive ver/. Ingram. 


F aſſumpſit for money had and received to the plaintiff's A woman is ca- 
L uſe, a caſe was made at 70 prius for the opinion of the pable of being 
court. | 2 ſexton, and 
1 #8 of voting in the 

That there being a vacancy in the office of ſexton of the election. 

iſh of Saint Botolph without Alderſgate in the city of 
5 the plaintiff and Sarah Bly were candidates: that 
Bly had one hundred and ſixty- nine indiſputable votes, and 
forty which were given by women, who were houſekeepers, 
and paid to church and poor; that the plaintiff had one 
hundred and ſeventy- four indiſputable votes, and twenty-two 
other votes given by ſuch women as aforeſaid; that Bly was 
declared duly. elected: upon which the plaintiff brought a 
mandamus, and was ſworn in, and the defendant had re- 
ceived 55. belonging to the office. 


9 
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la this caſe a mandamus was moved for to the juſtices to make a rate for 
the ſupport of the poor of the pariſh ot Saint Mary; which was oppofed, be- 
cauſe the variſk-officers ought to make the rate, and the juſtices are only to ſigu 
it, To Which it was anſwered, that this motion was grounded on this clauſe 
of the ſtatute: and thereupon a mandamus was granted, directed to the juſtices z 
and as this is a matter of right, they ought to make a teturn. Vin. Abr. v. 16. 
P+ 416. | l 

And the juſtices are to make the taxation, and leave it to the churchwardens 
and over ſcers to levy it. 2 Salk. 480. | | A In 


- 
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In this caſe two points were made: 1. Whether a woman 
was capable of being choſen ſexton. And 2. Whether women 
could vote in the election. | | ; 
As to the firſt, the court ſeemed to have no difficulty about 
it, nor did I think proper to argue it, there having been many 
caſes, where offices of greater conſequence have been held by 
women, and there being many women ſextons now in Lon- 
don : the authorities cited upon this point were Spelman's 
Gl. 497 Mich. 2. Ann. à woman appointed governor of 
Chelmsford workhouſe : lady Broughton's caſe, who was 
| keeper of the Gatehouſe, 3 Keb. 32. Blunt's Tenures 47. 
l 7 221. 215. Dy. 285. Hob. 158. And in Brady's 
Hiſtory of Boroughs, it appears that lady Packington was the 

returning officer for members at Ayleſbury. 
As to the ſecond point 4 nf. 5. was cited, to ſhew women 
could not vote for members of parliament or coroners, and 
yet they have freeholds and contribute to all public charges, 
and even to the wages of knights of the ſhire, which by the 
Regiſter 192. 4. are to be levied de communitate comitatus. 
And though. they vote in the monied companies, yet that is 
by virtue of the acts which give the right to all perſons poſ- 
ſeſſed of ſo much ſtock : that military tenures never deſcended 
to them. Mrigbt's Tenures 28. Weſt's Inquiry into the 
Manner of creating Peers 44. 

But the court notwithſtanding held, that this being an office 


W rde + that did not concern the public, or the care and inſpection of 


the morgls of the pariſhioners ; there was no reaſon to ex- 


cdlude women, who paid rates, from the privilege of voting: 


Apprentice's 


they obſerved, here was no uſage of excluding them ſtated, 
which perhaps might have altered the caſe: and that as this 
caſe was ſtated, the plaintiff did not appear to have been duly 
elected; and therefore there ought to be judgment againſt him. 


Dominus Rex ver/. Inhabitants de Eaſt-Bridgford. 
UU N a ſpecial order it was ſtated, that an apprentice up- 
on the death of his maſter, was with his own conſent + 


turned over by the widow (who had taken rio adminiſtration ) 
to another maſter, whom he ſerved. And the court held it 


— — 


2 — 


+ This is ſtated to have been by the apprentice's own conſent ; and conſe- 
quently by the aſſigument it became, as it were a new apprenticeſhip 2. and the 
point ſeems not to have been in queſtion, whether by the death of the maſter 
the apprenticeſhip was determined, But in the cafe of Eakring and Selſon, 
E. 26. G. 2. the maſter died. The apprentice, a year and more before the ex- 
Rene of the term for which he was bound, hired himſelf for a year, and 

erved that year ; and it was held that thereby he gained a ſettlement, for ap-' 
enticeſhip is a perſona] truſt between the maſter and ſervant, and is determined 
the death of either the maſter or ſervant; Vide Burr. Scttl. Caf. 320. 

; a 80 


_ 


Trinity Term 12 Go. 2. 4103 
a good ſettlement in the laſt pariſh, within the reaſon of the e 
caſe of Holy Trinity and Shoreditch, Mich. 3 Geo. 1. where Ante 10. 1004. 


A; was bound to B. but ſerved C. all the while in another 


paniſh, and there gained a ſettlement, & 


Between. the Pariſhes of Saint Neots and Saint Cleer. C 1116] 


IU PO N appeal from an order of removal from Saint Neots A ſeutie mene is 
to Saint Cleer, the caſe was ſtated, that the pauper was 849 by living 
born in Saint Cleer ; that he lived a year as a hired ſervant at eſtate, and te- 
Saint Neots, and then returned to Saint Cleer, and lived with mains alter the 
his mother on a tenement, in part whereof he had an ate is eld. 
eſtate of inheritance, of which he was ſeiſed in common with 

his mother and ſiſters ; that he afterwards ſold his right; 

and that he had never lived upon it forty days together. And 

it was inſiſted on, that though whilſt he had the eſtate he was 

not removable, yet it was but a temporary ſettlement ; and 

the ſettlement gained at Saint Neots by ſervice would revive. 

But the court held, that he had gained a ſubſequent ſettle- 

ment at Saint Cleer by living forty days upon that eſtate, and 

the ſelling it afterwards made no alteration. + 


Sir Alexander Anſtruther's Caſe, 


H; being a priſoner for debt in the King's Bench priſon After one coun 
.4 in Southwark, applied to the quarter- ſeſſions for Sur- *Y (cons has 


rey to be diſcharged upon the inſolvent debtors act; but be- 3 
ing oppoſed by a 500. creditor, he was ordered to continue or's caſe ; he 
in cuſtody, and the creditor to pay him one penny per week; sunt remove 


, and hear hisca 
ad at a ſubſequent ſeſſions it was refuſed to increaſe the al- in mares N 
lowance. county. 


Upon this he removed by habeas corpus to the Fleet, and 
applied to the ſeſſions in London; where he was allowed to 
the extent of the act, 35. 6d, per week. And for non-pay- . 
ment thereof he was at a ſubſequent ſeſſions abſolutely diſ- 
charged. And all theſe orders being removed by certiorari, 
the court was of opinion, that the London orders ought ta 
be quaſhed : for he was the proper ſubject of the Surrey ju- 
riſdiction at the time of making their orders. And it is like 
the caſe of a ſecond removal of a pauper, where it appears | 
there is a former order in force, and no variation of the cir- . 
cumſtances and merits of the caſe: beſides, if all the orders 
ſtand, the creditor is made to pay more than the parliament 


has appointed by one penny, Wherefore the London orders 
were quaſhed. | $990 


| 
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+ Vide poſi p. 1199. | 
Heath 
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; [ 1117] Heath verſ. Walker, In Middleſex. 

If it appears no JT PON looking into the record there was no iſſue joined, 

ro gre for it was et pred” the defendant, inſtead of the plaintiff, 

diſmilled. Tat ftmiliter : it was therefore objected, that the chief juſtice had 
no commiſſion to try any iſſue. And the doubt was, What 


to do, for the jury had been ſworn. And upon adviſing with 
Ante 267. the bar, the chief juſtice diſmiſſed the jury, for he could not 
Call the plaintiff, or ſuffer the defendant ta take a verdict, 


Michaelmas 


5455 Georgii 2 Regis. In B. R. 


Sir Williom 2 Ent. Chief Tuſtice, 
Sir Fruncis Page, Knti 

Sir Enid Probyn, Kit. Juſtices. 
Sir William Chapple, Knt. J _ 
Dudley Ryder, Eſq; Attorney. General. 
Jobn Strange, Eſq; Solicitor-General. 
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Dominus Rex ow Bettefworth: E 


IO mandamus to grant adminiſtration to the huſband, Though the 
it was returned, that the wife's mother having by her ET _ 

will. given her. ſeveral effects for her ſeparate. uſe excluſive of os diſpoſal, 
the huſband, and to be by her diſpoſed of as ſhe ſhould think and makes a 
fit, ſhe had aceordingly made a. will, whereby ſhe deviſed wales os. if # 
her ſeparate eſtate to truſtees, with * Wal the huſband. was ſent of the huf- 
now litigating the validity thereof in the. Eccleſiaſtical court, band, be ſhall 
pending which ſuit the dean of the Atches could not grant haveadminiſira 
adminiſtration. © Et per Curiam. This is an inſufficient re- Ante 891. 11114 
turh,” for here is no act of the huſband's to expreſs his aſſent 
to her mak a will; and ſhe may have cheſes in action, or 
other rights, beſides what are included in her mother's will; 
in theſe caſes there muſt be ſome act done by the huſband, 
to exclude himſelf; which not being pretended in this caſe; 


there muſt bo a peremptory mandamus. 75 5 
e Green verſ. Giffard. | 8 11194 


HE Gals was tried upon a day to which 1. con- 

tinued by i ſecond countermand. And the defendant 
making no defetice,” the verdict yas ſet aſide, it being only .. . 
in the plaintiffs power to continue his notice once in a term, 
Am Page Jin ſaid it was ſo ſettled in * Holt's time on 
examinzh .attornies.. * „ 3 4621 2635 bat & SI13-3\ 
Vor. II. "4 C Dominus 
| | AE Wo”. 


Practice, 


\ 1 


i196 Mrcnanimas TEermM 13 GR o. 2. 
| g Dominus Rex ver /. Calcutt et Monk. 
eie HERE were five ſeveral convictions for deer-ftealins 
*& returned, four of which being either for killing, or aid- 
(ing in killing deer, in Waltham, foreſt, had no objeCtions 
| made to them that are wortli taking notice of; but as to the 
fifth, which was for deer-ſtealing in a purlieu of the foreſt, 
it was objected, W b. of | 
That it was not averred, that deer were uſually kept in 
Mok - the 2 but only that they were uſually kept in the 
| foreſt, whereas by 2 V. & MM. c. 10. that ſeems to be re- 
quired, The clauſe is, © Tf any perſon ſhall unkwfilly 
„ courſe, Se. any red or fallow deer in any foreſt, chaſe, pur- 
. © Heu, paddock, wood, park, ar-ather. ground incloſed, where 
© deer have or ſhall be uſually kept, without the conſent of 
«© the owner, or perſon chief atruſted with the 3 
thereof, or ſhall be aiding or aſſiſting therein, and ſhall 
be convicted thereof, he ſhall forfeit, Sc.“ To this it was 
* anſwered by Mr. ſolicitor general, that ſuch averment could 
not extend to a purlieu, for 4 Int. 303. deſcribes it as a place 
where by law deer cannot be kept, it being diſafforeſted as 
well with regard to all others as the owner, and the oath of 
the ranger 304. is to drive deer out of the purlieu into the 
+ © foreſt. Manwnd 292. 2. The averment as 10 foreſts, 
| cChaſes, and purlieus, is not made neceſſary by the act, for 
Trem. Kat. the words where deer are uſually kept extend only to ground 
329: No ſuch incloſed; elſe the words other ground will make it neceſſary 
6 pafte, © io to aver that the foreſt, ci was incloſed; which is not the 
%%% „ 2 ˙ —k--NC 
ea Et per Curiam, The anſwer is right in both reſpects. 
os Another objection was, that it did not appear, but that the 
defendant was owner of the purlieu; in which caſe he had 
a right to chaſe the deer off his ground. Sed per Curiam. 
That would be matter of defence, and ſhould be ſhewn on 
his part, according to the reſolution in the caſe of the King v. 
Bryan, (ante 1101.) ſo tlie convictions were confirmed. 
een, Hickman verſ. Colley. 
p '.. NY 2 Fac. 1. c. 14, it is provided, That if one citizen of 
ft 5 
5 . e B L 450 ſue another out of the juriſdiction, and does not 
the defendent recover 406. he ſhall not only loſe his own coſts, but ſhall 
don for colts. Alſo pay to the defendant ſo much ordinary coſts, as ſuch de- 
| — ſhall juſtiy prove it, bath coſt him in defence of the ſuit. 
Ante 46. 974; In this cafe the verdict was for leſs than 40. and the court 
gave the defendant leave to ſuggeſt it on the record, as the 
| Bimet a 2 * 5 N IT 10 only 


* 
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ogly way to get at his coſts, And a ſuggeſtion being made, 
and ademurrer put in to it, which was adjudged for the de- 
fendant ; it came to be a queſtion, Whether the coſts of the 


application ſhould be allowed, or only coſts. of the trial and _ 
former proceedings, this not deing ſtrictly ſpeaking coſts of the - 


1100 


defence? But the court ordered tie coſts of the whole to be - Us 


taxed. + _ 


Robinſon et al. 


Dicrana ions, in cjeAment were delivered before 

he eſſoin day of Eaſter Ferm, and in Trinity Term 
the defendants 3 and moved for leave to plead to the 
juriſdiction, that the lands lay in the county palatine of Cheſ- 
ter. And upon ſhewing cauſe, I objected that they came too 
late. Sed per Curiam. Though in ordinary caſes the defen- 
dant muſt plead this within the firſt four days; yet we all 
know, that in a country cauſe the tenants cannot be compel- 
led to appear till four 5 after Trinity Term. As there- 
fore they have come in voluntarily before they could be obliged, 
it is hard to ſay they are out of time. And the rule for plead- 
ing to the een was made abiolute. 


Dominus Rex ver / Crofts. 


CONVICTION on 9 Geo. 2. c. 23. for ſelling gin. It 
was objected by ſerjeant Bootle, that it appeared the de- 
fendant'was a feme-covert, and therefore as ſhe: could make 


Doe« on the demiſe of the Dutcheſs of Faido ver. 


When to plcad 
to the juriſdic- 
tion in eject- 


mciit, 


A feme-covert 


ma be convicte 


ed for ſelling 


no contract, it muſt be taken to be her huſband's ſale; or if — 


| ſhe could be convicted, he ought to have been joined for con- 
formity. And 2 Keb 468. 479. 634. 1 Sid. 410. were cited. 


Mr. ſolicitor contra ſaid, that where the crime is of ſuch a 
nature, as can. be committed by her alone, ſhe may be in- 
dicted without her huſband; which being a proceeding ground- 
ed merely on. the breach of the law, he ſhall not be included 
unleſs privy. H. P. C. 65. 1 Hawk. 3. 147. 6 Mod. 213. 
239. In this caſe there may be impriſonment and whipping. 


Et per Curiam. We think the conviction is right; for this 
is-not like the caſes that found only'in damages : the wife 
may be convicted alone for recuſancy. Hob. 96. 11 Co. 
Forſter's caſe. And though ſhe cannot have the benefit of the 
contract, yet ſhe as well as a ſervant may do the act of vending, 
Salk. 384. Cro. Fac. 482. Beſides, there would be a plain 
way. to evade the act, if yoo n could not be convicted. 
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/ Gainſborough, Executor of | Gainſborough, verſ. 
ry, Follyard. he's 24; | 


1 T H E defendant was indebted by bond to the teſtator of 
ſerafde Pecs 1 the plaintiff, who died n March 1738. Upon mak- 
by relation it Ing up all the accovints the defendant on 3d April 1739, exe- 
— ks cuted a warrant of attorney to confeſs judgment at the ſuit 
* of the executar as of laſt Hilary Term, or any ſubſequent 
term, and 7th April the judgment was entered up, and the 
defendant's goods taken in execution. After this a commiſſion 
of bankruptey iſſued againſt him. And now, the aſſignees 

moved to ſet aſide the judgment, as being entered of Hit 
Term, when the teſtator was living. And the court held it 
to be irregular, for the attorney could have no authority to 
appear in Hilary Term at the ſuit of the executor : and the 
judgment muſt be conſidered as of that term, though to other 
purpoſes the day of ſigning is material, So the judgment 

and execution were ſet aſide, WET 0 


l Brittain ver. Greenville, 
Fauper. T H E defendant in ejectment obtained a trial at bar, on 
| conſenting to pay bar coſts, and receive ni prius coſts. 
After this the leſſor was admitted in forma pauperis, and had 
a verdict againſt him. And now having brought a new eject- 
PIN ment, it was moved that the maſter might tax coſts, in order 
90 ground a further motion to ſtay his proceedings in the ſe- 
. cond ejectment. But the court refuſed to make any rule, 
ſaying every man had a right to a ſecond trial before eject- 
ments were introduced, and might bring a writ of right after 
2 verdict in aſſixe. And they could not gonſtrue the rule as 
24 a conſent on his part to pay colts in all events, but only as 
| F 1122 ] terms put upon the defendant, That the regular way when 
* a pauper is vexatious, was to diſpauper him; but they could 

not think he was fo in the preſent caſe. | 


Dominus Rex verſ. Watkinſon, 


At Niſi prius in Middleſex. 


| Attorney pre- PON an indictment for pei jury in an anſwer in Chan- 

| 11 cery, the maſter who took it was called, but could not 

cannot be oblig · ſpeak to the identity of the perſon. Upon which the pro- 

ed to ſu ear. ſecutor inſiſted to examine the deſendant's ſolicitor who was 
preſent at putting in the anſwer and had been ſubpcenaed ; 
but he inſiſting on his privilege, the chief juſtice would not 

cotnpel him to be ſworn : ſo the defendant was acquitted. 

1 oy ure tamen, for this was to a fact in his own knowledge, 
ang. no matter of ſecrecy committed to him by his client. 


1 | . Fowles 


| 
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Fowles verſ. Sir John Dinely. 
At Niſi prius in Middleſex. 


HE defendant's wife having been convicted of a conſpl- where the hut. 
racy to charge her huſband with ſubornation of perjury, band ſhall not 
was committed in-execution for a year, The plaintiff kept a or ay 
ſpunging-houſe, within the rules, and received the defen- the wife. 
dant's wife into his houſe, and found her neceſſaries, for 

which this action was brought. The chief juſtice ruled, that 

it would not lie; for her being there was illegal, ſhe being 

ſuch a priſoner as was not intitled to the benefit of the rules, 

and in ſuch caſe the law will not raiſe an implied promiſe, 

to charge the huſband, - 2 


Jordan wer/. Lewis, At Guildhall, _ | 


H E plaintiff and another were indicted at the Old Bailey x,;qeace. 
& for forgery, and acquitted, and a copy of the indictment 

granted to the other only, In this action, which was for a 
malicious proſecution, the plaintiff offered the copy in evi- 

dence, and the order at the Old Bailey was read by way of 
objection: But the chief juſtice ſaid, he could not refuſe to. 

let the plaintiff read it, for an order was not neceſſary to make 

it evidence, nor is it ever produced in order to introduce it. So 

it was read, and a verdict obtained for the plaintiff, which the 

court refuſed to ſet aſide, 
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Overfeers may 
be appointed at 


years 


- 
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Sir Milliam Lee, Knt. Chief Juſtice. 
Sir Francis Page, Knt. 
Sir Edmund Prubyn, Knt. 
Sir William Obapple, Knt. 
Dudley Ryder, Eſq; Attorney-General, 
John Strange, Eſq; Solicitor- General. 
2 — en . — — . * 3 
Dominus Rex verſ. Sparrow et al. 
MANDAMUS iſſued teſte iſt June, directed to the juſ- 
tices of Ipſwich, to appoint overſeers of the poor : to 
any time in the which they returned, that they had in obedience to ſuch writ 


made an appointment: and that being removed by cerriorari, 
appeared to bear date 1 3th June, 


It was objected by Mr, ſolicitor-general, in order to quaſh 
the mandamus and appointment, that it appeared the month 
after Eaſter (which is a time given by the ſtatute to make the 
appointment in) was expired before the writ iſſued, Eaſter 
day being 22d April: and the Lourt was bound to take notice 
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Juſtices; 
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1 


„ „ 


22 


2. 


of that, according to Salk. 626. and Hoyle v. Lord Corn- 
wallis, Trin. 6 Geo. 1. ante 387. The act deſigned the 


Juſtices ſhould do it within a limited time, and therefore puts 
it in Eaſter week, or within one month after Eaſter : now if 
it may be done at any time, it will introduce great confuſion, 
and it will be many years before it comes round to the right 
time again. There can be no inconvenience in this, becauſe 
the churchwardens are overſeers, and take care of the poor, 
and there is a penalty upon the juſtices, which goes to their 
uſe. - This is a part of the act, which was never yet thought 
to be directory only. 


1 


e N 


| ne 


HILARY TERM 13 Geo. 2. 
'-'The court upon the argument (except Page J.) inclined to 
think the mandamus and appointment were wrong: but upon 
further conſideration, they all held the appointment good, 
and confirmed that, and allowed the return, the chief juſtice 
delivering the following reſolution : | 7 
The court muſtjudicially take notice, that this is made with- 
out the month: but then the queſtion is, Whether it is void 
or not? The adding a penalty is an argument it is not ſo, 
for it was foreſeen there would be inconveniencies if it was 
not done in time, and it might therefore be proper to enforce 
a ſpeedy execution of the power: and this was the conſtruc- 
tion as to taking pledges on em. 2. c. 2. 2 Roll. Abr. 259. 
Though it is a new law, yet againſt the juſtice and meaning 


of it no negative ſhall be implied. Magna charta ſays, Com- 


muna placita non ſequantur Curiam noſtram ; and yet if the 
Common Pleas gives judgment to abate the plaintiffs writ, 
which, is reverſed in the King's Bench, that court ſhall pro- 
ceed upon the writ. 2 Int. 23. So alſo as to an aſſiſe in the 
proper county. 2 Int. 25. The ſtatute 2 E. 6. c. 4. re- 
quires two or more juſtices; and yet 3 Inſt. 136. it is held, 
that where there is but one juſtice, he may execute the au- 
thority. _ FUN | . 

The 43 El:z. c. 2. being for the maintenance of the poor, 
muſt be conſtrued liberally, and ſo ſaid Pratt C. J. Trin. 
Geo. 1. in the caſe of Rufford, where a mandamus to ap- 
point overſeers in an extraparochial place was granted after 
the month was expired; and ſo it was Trin. 5 Geo. 2. in the 
caſe of Utoxeter : and though theſe were cafes on 13 & 
14 Car. 2. c. 12. yet they muſt derive their authority trom 
the former law. Here are no negative words ; as in 12 Car. 
2. c. 25. F. 13. as to the price of wines, where the words 
and at no other time are added. | 
It is*confiderable, that this is a thing which it is not in the 
power of the pariſh to procure, and is therefore a conſtrue- 
tion ex neceſſitate, 


* Haſwel! qui tam verſe. Chalie. 


FN debt on 12 Car. 2. c. 25. for ſelling wine by retail with- 
out licence, the jury found a ſpecial verdict to this effect; 
that the defendant was a merchant who imported wine in 
pipes and hogſheads, ſwearing it did not belong either to 
vintner or retailer; that he ſold to three different perſons at 
three different times one dozen of quart bottles of Oporto 
wine unmeaſured by any meaſure, refuſing to ſell by rhe 
gallon; and that this wine was drawn out of a pipe by him 
41415 | 1 imported, 


itt. 


a — — 


What is a ſel 
ling by retail, 
Ante 718. 


1 
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imported, and was carried away by the buyers, and drank in 
their private families, and not; elſewhere ; and that the de- 
fendant had no licence. And after two arguments, the court 
was unanimouſly of opinion, that this was retailing within 
the meaning of the ſtatutes r2 Car. 2. c. 25. and 15 Car, 2. 
C. 14. Minſhul's Dictionary, verba Retail. So judgment 
was given for the plaintiff, a . eg 
th March 1740, this judgment was reverſed in the Houſe 
of Lords, the dozen of quart bottles not being found to be a 
retail meaſure, and a venire facias de nova awarded. 


Coulſon verſ. Coulſon, 


Whit words  - A CASE was ſent from the Rolli, wherein the queſtior 
tan, was, Whether an eſtate-tail, of only an eſtate for life, 


paſſed by a will? and it was this. 


Robert Bromley deviſes to his grandſon Robert Coulſon 
and his aſſigns for his life natural the reverſion of land ex- 
pectant on the death of the deviſor's ſiſter, and from and 
after the determination of the eſtate for life of his ſaid grand- 
ſon, then to truſtees during the life of his grandſon to pre- 
ſerve contingent remainders, and from and after the death of 
his grandſon, unto the heirs of his body lawfully begotteti 
and to be * begotten, with divers remainders over, 

And upon the firſt argument the court was clear in opinion, 
that this was an eſtate-tail in the grandſon. * The caſes 
cited to prove it an eſtate- tail were 1 Co. Shelley's' caſe. Co. 
Litt. 22. b. 319: 5. Cro. Eliz. 525. 1 Vent. 214. Trin. 
11 Ann. rot. 220. Backhouſe v. Wells. Abr. Ca. Eg. 
184. Mich. 13 Ges. 1. Goodright v. Pullen, ante 729. 


And a caſe at the Council Board of Wood v. Morris. 
E contra was cited Carter 170. 1 Sid. 81. Salt. 568. 
224. 3 Lev. 437. Carth. 172. Abr. Eg. Caf. 105. 390. 


I Vent. 231. N 


[1126 J T he Caſe of Henry Waldron, a Clerk in the Crown- 


Clerk of the 1 an attorney (ſince deceaſed) imployed him 
Way have a rule + in ſeveral quo warranto cauſes in the borough of Eveſham, 
for the original which were proſecuted and defended by Sir John Ruſhout 
clentto pax and Mr. Rudge, who were Ingram's clients, and bills were 

f delivered by Ingram to them, in which were included the 


* 


. 
2 = ” —_ 7 
* 


, — 


. '* Vide Newnam's Edition of Atkins's Reports, vol. 3. p. 246, And the 
ales chere cited. 5 JR n | 
Dantes clerk 


\ 


*Hirary Tex wm 15 Gro. 2. 


derk in court's demand amounting to 2927: 67. fince whien 


* 
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Ingram is dead inſolvent, and his executors inſiſt to receive 


the whole of Sir John Ruſhout and Mr. Rudge, and leave 
the clerk in court to come in as 4 creditor. Upon this T 
moved, that Sir John Ruſhout and Mr. Rudge (who ad- 
mitted to have above 6007. in their hands of Ingram's bill) 
2 pay the elerk in court his ſhare, as is done every day 
in uy ; and the gentlemen ſubmitted to do as the court 
ſhould direct. Et per Curiam. There is no reaſon why we 
ſhould not take the fame care of our clerks: the money paid 
to Waldron will not be aſſets that have come to the hands of 
the executors, ſo they cannot be prejudiced. A rule was mage 
for their pay ing to Mr. Waldron -292/. 6s, which was h 
r 
- "Hooker verſ. Wilks. 
D EBT on 8 Gee. f. c. 19. for the penalty of 300. by 
— uſing a hound to deſtroy game. And after a verdict for 
the plaintiff, the judgment was arreſted, for 5 Ann. c. 14. 
has not the word hound,.and the words other engines come 
after nets, Nc. and are applicable only to inanimate things. 
And this being a penal law, cannot be extended. The ftatute 
22 & 23 Car. 2. c. 25. has indeed general words, or any 
other dogs to deſtroy game, but this is not a conviction on 


The Rector, &c. of -Saint George Hanover Square 
tered, 4. verſ. Dteuart..  . - . h 
T HE pariſh was cited to appear in the biſhop of London's 
1 court, to ſhew cauſe why a licence ſhould not be grant- 
ed to Mr. Steuart, to erect a charity- ſchool on part of the 
church- yard. And upon motion of the rector and pariſhi- 
oners a prohibition was granted, for the Eccleſiaſtical court 
has nothing to do with this, and cannot compel them with- 
out their conſent. 


—— — — * A tt 


= . 
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* See accordingly the caſes of Rex verſus Smollet, and Rex verſus Hamilton, 
Burr. Rep. 1313. Mr. ſolicitor general moved on behalf of Mr. Barlow 


clerk in court, for Admiral Knowles the proſecutor in theſe cauſes, to 


whom the executrix of his late attorney, Mr. Chapone, (lately deceaſed) had 
delivered a bill, which included Mr. Barlow's Bill in theſe cauſes, whic 


bill of Mr. Barlow's had already been taxed; as well as Mr. Chapone's own | 


bill; that Mr. Knowles might be at liberty ro pay to Mr. Barlow his bill as 
clerk in court; and that on payment of the remainder of Mr. Chapone's bill 
to the executrix, ſhe ſhould deliver up to him all bis papers and writings. 
remaining in her hands. And he cited this caſe. Lord Mansfield faid it was. 
ſo plain, and ſo obviouſly juſt and reaſonable, that it did not want any pre- 
cedent to ſupport it. Accordingly a rule was made to ſhew cauſe, which way 
aſterwards made abſolute, 


+ Vide Burn's Juſtice, v. 2. p. 248. : 3 
Vor. II. 7D Dominus 
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Hound not 
within 5 Ann. 


ing T 


Prohibition to a 
ſuit for building 
charity-ſ{choo] 

in church yard. 
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The fal ſe tokens 
muſt be ſpeci- 
fied in an in- 
ditment, | 


Hf aten EN 15 Gg. 2. 


Dominus Rex verſ. Munoz. © + 


_ E was convicted for procuring from one Mary Kingsford 
by falſe tokeris a promiſſory note, under pretence that 
he would bring her money for it. And upon motion in ar- 
reſt of judgment, it was held, chat it is neceflary in an indict- 
ment, to ſpecify the falſe tokens. 2. Cre.'20.' 4 Co. 40. 


* + C. 265 1 Lev. 299. 80 the judgment was arreſted, 


; Caſe of the Leyel « of Hull. 


& 1312 acres, to be paid to the clerk, to be applied towards 
of charges in and about the execution of the com- 
miſſion. And though it was objected, that this ſhould have 
been on the occupiers, according to 10 Co. 139. yet the court 


3 A”, order of ſewers, was miade for levying gd. per acre on 


held this good, for the words of the ſtatute do not require it. 


Another objection was, that a rate cannot be made to reim- 


burſe charges, any more than to reimburſe overſeers of the 


or. Sed per Curiam. In this caſe there is an expreſs power 


to allow charges, whereas in that the 43 Flix. c. 2. confines 


the power to rates for relief of the poor ; and a rate after the 


Poor. 


poor have had it is not e ſo called. The order was 


confirmed. 


den e Pariſhes of Southwold and Voxford in 
4 Suffolk. 


PON A ſpecial order of ſeſſions it was ſtated, that the 
pauper took a houſe at Southwold, at the rent of 10ʃ. 


per ann: the landlord agreeing to build a ſtable, waſh- 


by houſe, c. to it. That the real value when taken was but 


What is proof 


of buying goods 
beyond ſea. 


61. 108. per ann. and the landlord never made the new 
erections ;. but if they had been made, it would have been 


worth rol. per ann. And the court held this no ſettlement. 


Ruſſel ver. Boheme. At Guildhall, 


T9 prove a property in the cargo on an action upon a po- 


licy of inſurance, the plaintiff produced a bill of parcels 


of one Gardiner at Peterſburgh, with his receipt to it, and 


proved his hand. The defendant objected, that this was no 
evidence againſt the inſurers ; but the chief Juſtice allowed it. 


ier 
13 Georgii 2 Regis, In B. R. 


a Sirg/illian Lee, Knt. Chief Juſtice. 
Sir Francis Page, Kat: | 
Sir Edmund Probyn, Knt. hade. 
Sir William Cbapple, Knt. gd 
Dualey Ryder, F.lq; Attorney-General. 
Jobn Strange, Eſq; Solicitor- General. 
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Fitchet ver/c Adams. 

TY ejectment on the demife of Richard Hayes, the jury An entry by a 
> found a ſpecial verdict to this effect: that Richard Hayes 2 
(fince deceaſed) being ſeiſed in fee of the premiſes in queſtion, 8 * 
and having a wife Margaret, and a daughter Elizabeth of the advantage of a 
age of ſix years, by his will dated 16th May 1722, deviſed are 1-1 lay 
to his wife and her heirs; but if ſhe marries again, then he afterwards. 
appoints two truſtees to receive the rents, and apply them to 
the education of his daughter till ſhe comes of age; and in 
_ eaſe, of ſuch marriage of the mother he deviſes to the daughter 
in fee. That Richard died in June 1722, and the wife 
entered and married a ſecond huſband 15th April 1723, and 
the daughter continued to live with, and was educated by her 
till her (the daughter's) death, Fla May 1734, when ſhe 
died without iſſue and unmarried; and the leſſor of the 

laintiff was her couſin and heir. That 22d May 1738, 
John Wood on behalf of the leſſor of the plaintiff did, with- 
out any previous authority, make an actual entry on the pre- 
miſes, claiming the ſame as the eſtate of the leſſor in virtue of 
his hieirſhip to Elizabeth, and that the leſſor having notice 
thereof, did 5th June 1738, aſſent thereto. 7 ae, 
8 | 7D 2 Upon 
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- Upon this caſe two points were made: 1. Whether an 


2 aQquial entry was neceſſary. And 2. If it wm, whether this 
: was a ſufficient one. 


N 9291 Tue firftof theſe depended on two queſnohs: 1. Whether 


this deviſe over was a condition or a limitation? for if it was 

the latter, an actual entry undoubtedly was not neceſſary, 

L Barr ] 2 That if it was a condition, then Whether it 8 be ne- 
cCekſſary; this not being to avoid fine ? © 


Theſe were ſpoken to at the bar, but the court gave no 
opinion upon them; being very clear upon the ſecond point, 
that what was found did not amount to an actual entry, to 

- ſupport an ejectmerit, being aſſented to before the day of the 
demiſe in the declaration. Co. Litt. 247. 258. 9 Co. 106. 
1 Roll. Abr. 738. pl. 2, 3, 4+ And they alſo held, that 
there was no occaſion for 2 being by deed or in Writing. | 
Judgment was given for the plaintiff, 


Warren, ex demifſ* Webb, werſ. Greenville. 


A S 3 a trial at bar, the leſſor of the plaintiff claimed 
al 5 under an old intail in a family ſettlement, by which pet 
ſumed on a re- Of the eſtate appe ed to be in jointure to a widow at „ 

Ty her ſon ſuffered a common recovery, which was in 1699. Ru 
YR e's the defendants —— being able to ſhew a ſurrender of the mo- 
ther's eſtate for life, it was inſiſted that there was no tenant 


to the præcipe for that part, and the remainder under which 
1 1 the leſſor claimed was not barred. 


To obviate this it was inſiſted by the defendant, that at this 
ee? diſtance. of time a ſurrender ſhould be preſumed ; according 
N to 1 Ven. 257. and what is laid down in Mr. Pigot's book of 
duammon Recoveries : and to fortify this preſumption they of- 

fered to produce the debt book of dy dwards, an watery 
at Briſtol, long fince deceaſed, where he charges 227. for ſuf- 
fering the recovery ; two articles of which are, for drawing 2 
ſurrender of the mother 20s. and for ingroſſing two parts 


thereof 20s. more, and that it appeared by the book hs bill 
| Was paid. 


An entry in an And this being objected to as improper evidence, the court 5 

82 md was of opinion to allow it ; for it was a circumſtince materi 

his death. upon the enquiry into tie "reaſonableneſs of preſuming a ſur- 
render, and could not be ſuſpected to be done for this pur- 
poſe; that if Edwards was living he might e be 
examined to it, and this was now the evidence. 
was accordingly read. After which the court e That 
without this circumſtance they would have preſumed a ſur- 
xender ; and deſired'it ww be takeri notice of, that they did 


Y: oy 4 175 | not 


+ 


EASTEX TRM 13 GO. 2. 1117 


not require any evidence to fortify tle preſumption, after ſuch 
length of time. 


Goater verſ; Nunnely. 5 4 1130 J | 


PHE a diſp ute was between the plaintiff, a factor in Smith- Rule made for 
field, and the defendant, a graſier: and upon the de- n 
fendant's motion the court made a rule for the plaintiff to f er Mes 
ſhew cauſe, why he ſhould not produce at the trial the ſeveral 

books wherein he enters the accounts of beaſts ſold, and of 

monies received on the defendant's account. The plaintiff 

ſhewed no cauſe, fo upon an athdayit of ſervice the rule was 


made abſolute. 


Dominus Rex verſ. Ford. 


Tm HE court was moved for an information againſt a church- No inform 
warden, for refuſing to collect money on a brief for fire, for not colled- 

according to the act 4 p 5 c. 14. and the caſe of Sake, OTOL 

tions granted for not burying in woollen was cited. Sed per 

Carigm. That is of a public nature, and wherein the revenue 

is concerned: and beſides, in this caſe there is a penalty 

given, and a method for obtaining it. So no rule was made, 


= Smith ver ſ. Clarke et ab. 
T HE plaintiff declared in treſpaſs for entering his houſe, Where the 
| continuing there forty-eight hours, diſturbing him in his 3 

poſſeſſion, and eating and conſuming twenty pound of beef, 

ſpecifying alſo ſeveral quantities of mutton, veal, lamb, deer 

and ale. The jury found for the plaintiff, and half a guinea 

damages. And the queſtion was, Whether the plaintiff 

ſhould have full coſts ? which upon confideration were 

awarded him; for as to the goods it is in the nature of an 


action of rover, and here is to all purpoſes an aſportation, 
which Aae carries coſts.* 


* 


Rivers an Lite. 


Uren, error e C. B. it was held actionable to ſay 2 el worde 
| plaintiff, You did ſbut up my ſiſter (meaning Anne the | 
late wife of the plaintiff, and ſiſter of the defendant) and To, 
murder her, and I will prove it; notwithſtanding a long 

firing of old cafes were EP to the contrary. And the judg- 

ment was affirmed. 
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If the record of 
ni ſi prius agrees 
with tnc de- 
clarativa de- 
chin a varia- 
rom the 
Euc is uot mate- 


| Cofts 1 an infor- 
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e Shepley verſe Marſh. 

H E. plaintiff declared on a bond dated 6th January 1728. 

"The defendant pleaded non 2 faftum, and in the iſſue 
delivered, the bond was deſcribed as in 1738, and the iſſue 
received, and paid for without any objection. The record 
of niſi prius was 1728, and no defence being made, the court 
was now moved to ſet it aſide, as varying Foin the iſſue de- 
livered. But the court refuſed to ſet aſide the verdict, for 
the defendant's plea upon record was not altered by it; the 
iſſue tried being, whether he executed a bond in 1728. 
Beſides, he ſhould have refuſed the iſſue, if not agreeable to 
the declaration. | + rated 


* 


Dominus Rex verſ. Woodfall. 


ON trial of an infomation for a libel, the jury acquit- 
ted the defendant contrary to the direction of the court. 


Upon which the defendant moved above for coſts on 4 & 5 


I. t M. c. 18. which provides, that in caſes where the 
defendant is acquitted, the court is authorized to award coſts 
to the defendant ; unleſs the judge ſhall at tlie trial certify 
there was a reaſonable cauſe. In this caſe no ſuch certificate 
was aſked ; but it was inſiſted on for the proſecutor, that it 
was diſcretionary in the court. The chief juſtice certified 


oro tenus, that it was a verdict againſt evidence; but then he 
and all the others held, that it was now too late to. inquire 


A child cannot 
be with the 
grand mother 
for nurture, 
and a boy with 
ber cannot be 
removed if he 
has an eſtate ia 
the pariſh, 


into the probable cauſe ; and that it was not diſcretionary, 
but compulſory upon them, where there was no certificate. 


So the defendant had his coſts. 


Between the Pariſhes of Hasfield and Furley in Glou- 
ceſterſhire. ,. | 


3 N_ a ſpecial order of ſeſſions relating to the ſettle- 
ment of a boy of eight years and a girl of fix, who had 
been removed by two juſtices from Furley to Hasfield, it was 
ſtated, that the mother of theſe children had an eſtate of 41. 
per ann. in Furley, where ſhe and her huſband lived and had 
theſe children; that ſhe dying, the huſband became tenant 
by the curteſy, and whilſt fuch he took 300. per ann. in Has- 
field, and lived one year there with his twe children, and 
then died: that the children being found with their grand- 
mother at Furley, were. both removed to. Hasfield :- which 


order the ſeſſions confirmed, 


[ 1132 ] 


- 
Ol 


AS 


boz he was tenant in fee of the 4. per ann. And though it 


And now the court upon argument confirtned the orders 
as to the girl, but quaſhed them as to the boy. For as to 


Was 
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"was not ſtated, that he was actually upon that ſpot ; yet it 
was enough, that he had ſuch an eſtate in the pariſh, from 
which he could not be removed, But as to the daughter it 
was otherwiſe, ſhe could demand no maintenance out of her 
brother's eſtate : and it was never yet determined, that 
children ſhould go to a grandmother for nurture. She m Z 

indeed be charge to contribute to thei relief in the 
where they are ſettled. 


1 


Blakey ver . Birmingham. 


T H E judgment was, that the plaintiff ſhould recover, in- Amendment 
ſtead of do recover. And after error, the court amend- 
ed it as the miſpriſion of the clerk, * 


Between the Pariſhes of Ovingdon and N orthorarp i in 
Yorkſhir E. 


U P ON 4 ſettlement of an apprentice, it was ated, Monry eyed: 
that the mother propoſed to put him out to an inhabit- ned or — 
ant of Northoram, who refuſed to take him, becauſe he the apprentice 
wanted cloaths ; upon which the grandfather agreed, that 0 duty, 

would pay 30s. to the maſter to cloath the boy withall : 
purſuance of which the maſter did lay out 3os. in cloaths fon 
him, and he was bound by indenture, in which no mention 
is made of the 33s. nor was any duty paid. That the grand- 
father paid the 30s. and the apprentice ſerved out his time, 
which the ſeſſions adjudge to be a ſettlement. Et per Cur”. 
The order was confirmed : for this is not like the caſe of ; 
Qurenden u. Laland, where there was money actually given , A 
to the maſter, for his own uſe ; whereas here the maſter is a An 
mere agent of the grandfather's to lay out 3os. for him. 
And it could make no difference, whether the maſter did it 

or-any body elſe. That this was not a cafe within the intent 

of 8 Ann. c. . §. 39- the poſitive words of which, in a caſe 

expreſly within it, obliged the court in the other caſe to hold | 
it no ſettlement. * | : 


vide poſt 1156. 1182. 
+ Vide this caſe more fully tated in Burr. Seutl, Caſy 345. 
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| 

= 4 Sir William Lee, Kat. Chief Juſtice, 

| Sir Francis Page, Kat. 

=. Sir Edmund Probyn, Ent. Juſtices, 

Sir William Chapple, Knt. PR 
Sir Dudley Ryder, Kat. Attorney-General. 

Sir Zohn Strange, ' Knt. Solicitor-General. 


— — etentrdaaniennnS 
15. 1 22 34 Wy © | 
Adams verſ. Ruſh, * 


Prohibition to 5 ER Curiam. The Spiritual court has no juriſdiction to 
— = A - ſettle a churchwarden's accounts. And a prohibition 


counts Was granted after ſentence allowing the mn and an ap- 
9 "000 to the Arches, 


Dominus Rex verſ. Weſtbeer. 
The ftealing a 


3 PON a certiorari pro rege to the Old Bailey, an in- 
ſettle bounda- dictment for larceny and a ſpecial verdi& thereupon 
| Fies is not ſe - were returned into the King's Bench, The indictment ſet 
: forth, that the priſoner feloniouſly ſtole a parchment writing 
purporting to be a commiſſion 10 Ann. out of the court of 

Chancery, to ſettle the boundaries between two manors, and 

aſcertain the height which the detendant- in the cauſe had a 

right to keep Water up to, in a pond 1 in his ground; and alſa 

another parchment writing purporting to be a return of the 
commiſſioners thereto : which commiſſion and return were 

Ny reſpectively laid to be of the value of 25s. and were of the 

[ 1134 } goods and chattels of the king. Upon Not guilty pleaded, 
the jury find that two parchment writings anſwering the de- 

ſcription in the indictment. in the year 1512, were brought 
int the fix clerks office in Middleſex, n to the Tn 


-. 
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of Chancery, and the proper office wherein to record and 


keep them, as records of that court, where they were ac= 


cordingly kept till 28th October 1738, when the priſoner 
privately carried the ſame out of the office with an intent to 
ſteal the ſame : that they were the king's goods, and each of 
the value of one penny; and that in 1717, the cauſe was at 
an end. Sed utrum, &c. et fi, Sc. | | 


This caſe was twice argued at the bar, 1. By Mr. ſolicitor 
general for the crown, and ſerjeant Hayward for the priſoner z 
and 2. By Mr. attorney general and Mg, Barnardiſton. 


On the part of the crown it was argued, that upon the 
whole record the priſoner was guilty of petit larceny. In or- 
der to prove this, two things were inſiſted on, 1. That this 
was = laren, according to the general nature of it. And 
2. That no objection lies from the nature of the parchment 
writing, or its being a record, to bring this taking away to 
be under the degree of felony, 5 | 

As to the firſt, it was obſerved, that there was no diffe- 
rence in the deſcription of the offence (except in point of 
value) between grand and petit larceny, but both are con- 
ſidered as two ſpecies of ſimple larceny. That the defini- 
tions of ſimple larceny to be met with in all the ancient writers 
do not materially differ. Bracton, lib. 3. c. 32. p. 150. b. 
defines it to be fraudulenta contractatio rei alienæ cum animo 
furandi, invito domino cujus res illa fuerit. Britton, c. 15, 
P. 22. uſes the words de ceux à qui les choſes ſerront, ou par 
ceux hors de gui garde le choſe auera eſle trove emble ou robbe. 
And with theſe deſcriptions agrees Fleta, lib. 1. c. 38. p. 54+ 
In 3 Int. 107. it is ſtiled, the taking away the mere perſonal 
goods of another: and in Bro. Corone 190. the felonious 
taking of any thing wherein another hath property. 


Now as to the firſt part of the deſcription, fraudul-nta 
contrattatio animo furandi, it is found that the priſoner pri- 
vately (which anſwers to invito domino) carried the ſame 
out of. the office with an intent to ſteal the ſame. That it was 
res aliena is expreſly found, the verdict being, that it was 
the property of the king; and a value is found, which re- 
duces it to petit larceny. Here the property is found as a 
fact, and cannot be ſaid to be a falſe concluſion of the jury, 
for the crown has the records in their cuſtody. And. in 
3 luft. 71. it is called the king's NN of judgments, with 
which agrees H. P. C. 650. Though the parchment be ori- 

paid for by the party; yet when once made a record, 
he cannot take it away. And ſo it is as to the rolls of the 
lord of the manor. The animus furundi is the fubſtance, and 
no nice diſtinctions as to the property ſhould be received. 

Vol. II. 7 E Para 
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Poracbiani are no corporation, and yet the ſtealing 37a 


But then the objeRion ariſes, that though this may prina 
facie fall within the general deſcription of larceny ; yet the 


nature of this parchment writing, or its being a record, fur. 


niſhes an exception out of the general rule, and proves this 
not to be ſuch a thing, of which a felony can be committed. 


In order to obviate this objection, it will be nec to 
examine a little the grounds upon which it ſtands, How 
ſlender a reaſon ſoever there was at firſt for the diſtinction, 
yet it muſt be agreed to be now too late to contend, that as 
to choſes en action, or what belongs to the realty, a felony 
can be committed of them; and the reaſon given in x Had. 
is, That theſe things generally ſpeaking being of no uſe to 
any but the owner, are not ſuppoſed to be ſo much in danger 
of being ſtolen, and therefore need not be provided for in 
ſo ſtrict a manner, as thoſe which are of a known price and 
every body's money. So that if I ſteal a ſkin of parchment 
worth 15. it is felony ; but when it has 10,000/. added to its 
value by what is written upon it; it is no offence to take it 
away. | Non, 

The uſe to be made of this obſervation is, That ſo far as 
the law is ſettled, it is not to be altered; but if does not 
exempt this particular caſe, there is no reaſon to exclude it. 


Now what are exempted ? 1. Chattels real. Is this one? 
No. 2. Choſes en action, which this is not. 3. Charters con- 
cerning the inheritance, In thoſe the heir has a property, 
and they go to him, and he may bring detinue for them. But 
theſe records he has no right to the cuſtody of, nor will ſuch 
an action lie for them, n 


The caſe from whence all the law books have received the 
notion upon which the defence is founded is 10 E. 4. 14. by 
which caſe it is determined, that felony eannot be of charters 


| which concern the realty, which 7 the book cannot be 


valued. But that reaſon does not hold here. It is well known 
that taylors, drum- makers, c. do buy theſe things: and 


| beſides, the jury have expreſsly found them to be of value. 


Would ſtealing an heir loom not be felony ? Certainly it would, 
and yet that favours of the realtx. FM 


; The next part of the objeQion is, That theſe were records, 
and this not being laid as a caſe upon the ſtatute 8 H. 6. c. 12. 
cannot be now maintained as a felony at common law. It 
muſt be agreed, this is not a caſe within that ſtatute, as want- 
ing one circumſtance thereby. required, vis. whereby any 
4 | n 
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this ſtatute, to ſhew that ſtealing records was no felony at 
common law, elſe ſay they, What need was there of the ſta- 


tute ? Now it is apprehended, no ſuch inference can be well 


drawn from thence. The words are, That if any record, 
4 &c. ſhall be willingly ſtolen; taken away, withdrawn, or 
% avoided, by any. clerk or other perſon, who ſhall be duly 
convicted by inqueſt of the clerks of the court, they ſhall 
5 be adjudged felons.” From whence and my lord Coke's 
comment upon it, 3 Int. 71. it appears, there was a plain 
uſe for this ſtatute; for where clerks were intruſted with the 
cuſtody, they had thereby ſuch a poſſeſſion, tliat they could 
not commit felony by imbezzling them ; and it was therefore 


neceſſary to provide for this by a poſitive law, as alſo to intro- 


duce a new method of trial. And jt is obſervable, that my 
lord Hale, 1 H. P. C. 646. treating of this ſtatute, after di- 
viding his argument into how the law ſtood before the act, 
and how after, ſays nothing of the act of ſtealing by a mere 
ſtranger ; but begins with ſaying, That at common law the 
undue raſure or imbezzling a record was of great offence, 
for which even a judge was puniſhable by fine and impriſon- 
ment, as in judge Hengham's caſe in the time of Edward the 
Firſt; Wherefore it was prayed on behalf of the crown that 
the priſoner might be adjudged guilty of petit larceny, 

E contra it was argued for the priſoner; that this is one of 
the exempted cafes. It was admitted, that this was neither a 
chattel real nor a cheſe in action. But it was contended to 
be a thing that-concerned the realty, as it related to the boun- 
daries of manors and the height of water, which are points 
in which the very inheritance is affected. That theſe were 
of that nature which are called nullius in bonis, things whereto 
every man has a right to reſort and to uſe them. And adinit- 
ting they are in the cuſtody of the crown, (and they can be but 


in one cuſtody) it will not follow, that they are the property of 


the crown.. There are two ſorts of right, jus proprietatis, and 


Jus paſeſſunis. s. 1 vis 
That this is the firſt attempt of the kind, which according 


to Co. Lit. 81. a. is a ſtrong argument againſt it: and the 


caſe 10 E. 4. was the opinion of all the judges in the Ex- 
chequer chamber. That the 8 H. 6. c. 12. was always con- 
fidered as intirely a new law: wherefore judgment was prayed 
for the priſoner. n ch | | 

_ The court did not meddle with the queſtion, Whether this 
was property ſaid to be the goods of the king? nor with the 


Judgment {hall be reverſed, But then another uſe is made of 


queſtion upon the 8 H. 6. c. 12. or as to ſtealing records at 
ES 1725 n common 


0 - 
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| 
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1137 ] common law: but faidgithe point of theſe writitigs concern- 
Dalt. 173. ing the realty, Was ſufficient to found their judgment upon, 
: They faid there was a ſtrong inclination in the judges to make 

. lodgers/guilty of felony ; but it was not done but by act of 
. parliament. And if there is any inconvenience in the preſent 
judgment, it may be rectified that way. 


They all therefore declared their opinions has the priſoner 
Was not guilty. * * 


Then the chief juſtice ſtarted a F Whether as this 
Was undoubtedly a great miſdemeanor, they could not give 
judgment as for a treſpaſs? and deſired that might be conſi- 
dered, and the priſoner brought at another day. And 
then Mr. attorney and ſolicitor cited 2 Hawk. 440. that if on 
a general indictment for felony a ſpecial verdict is found, and 
the crime be adjudged but a treſpaſs ; judgment may be given 
upon it, as for a treſpaſs only. And Cxo. Fac. 497. where 
on indictment for felony in ſtealing 15. 6d. the jury found 
the defendant cozened the proſecutor out of the money; 


— 


I; held no felony, but ſet ſix times on the pillory, as for a 
b miſdemeanor. T hey alſo cited 1 And. 351. Kelyng 29. 
= | Dalt. 331. 

| E contra it was inſülteg, that by this means a defendant is 
= deprived of many. advantages ; if he was indicted properly, 
= he might haye counſel, a copy of his indictment, and a ſpecial 


Jury : and it was obſerved that in the great caſe 10 Ed. 4. 
the judge diſmiſſed the priſoner. Beſides now felonice is truck 
out, where is there any breach of peace, for the verdict doth 
not find the taking was vi et armis. 

Et per Curiam. The priſoner muſt be diſcharged ; ; in the 
«caſes cited pro rege, the judges appear to be 2e with 


— a 


zeal too far. The priſoner was diſcharged. 

1 | 4 | 

: 8 Folkes verſ. Docminique. 

j / The Spiritual H E plaintiff declares on bond in the detinet againſt the 
\ n ws. ' defendant as adminiſtrator durante minori ætate with 


adminiſtration the Will annexed-: and upon oyer the condition appears to be, 

where it is cum for exhibiting an inventory and duly adminiſtering by paying 

— (etamento debts and legacies, the performance of all which the defen- 

dant avers : the plaintiff — ay that he had not paid a legacy 

of 1,5001, though he had more than ſufficient to pay all the 

- debts, to wit, 500. And on demurrer it was objected, that 

this was a void bond, not warranted by 21 Hen. 8. c. 5. or at 

dcdommon law, by requiring an adminiſtrator to pay legacies 

_ MED according to the ecclehiaſtical deciſion ; ball and 
. ” ſhoul 
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Mould be taken to be obtained by coercion. 1 Vent. 166. 1138] 
Naym. 207. um 3 "i dy or one 
E contra it was argued, that this not being on an inteſtacy, 
was not according to the ſtatute it is true; but is to be ſup- 
ported as a reaſonable bond taken by the courſe of the Eccle- 
ſiaſtical court. Hob. 250. Co. Ent. 128. And though for- 
merly it was diſputed, yet it is now ſettled, that they may 
compel diſtribution. Mo. 864. 2 Show. 396. 2 Lev. 163. 
2 Jen. 9o. 1 Saund. 162. That here the breach is aſſigned 
in non-payment 'of legacies, of which they have undoubted 
Juriſdiction : and if it be good in any part (being a bond at 
common law) it is enough. 3 Co. 83. And it differs from 


the caſe where part of the condition is againſt a ſtatute, for 
"there it is void in toto. 18 | | 


Et per Curiam. Theſe adminiſtrations are not within 
21 Hen. 8. and therefore we deny a mandamus. We muſt 
therefore conſider it as a bond at common law ;- and then it is 
ſufficient, if it be good in that part on which the breach is aſ- 
Hened.; as we think this is, and we cannot take it to be a bond 
by coercion. . 'Therefore the plaintiff muft have judgment, 


Dominus Rex ver /. Greenwood. 


H E came up on a habeas corpus charged with a commit- gait. 
ment for a robbery on the highway. And the proſe- 
cutor attending, inſiſted he was the man. And though eight 
affidavits of credible perſons, proving him to be at. another 
place at the time the robbery was ſworn to, were read; yet 


the court refuſed to admit him to bail, but ordered him to re- 
main till the aſſizes. 


Hardwick verſe Chandler. 


N an action by an attorney, the following words ſpoken of Words of an 

Jan attorney in his buſineſs were upon motion in arreſt of auorney. 

judgment held actionable. Mr. Hardwick is a rogue, for 
taking your money, and has done nothing for it; he has 
not entered an appearance for you; he is no attorney at 

& law: he don't dare to appear before a judge. What ſigni- ph 
<« fies going to him? He is only an attorney's clerk and a 

rogue, he is no attorney.“ 


I. was held, that if there be fifteen days between the % Practice on 
Q of the firſt and the return of the ſecond ſcire facias againſt Cate cs and 


e 4. execution 
bail, it is ſufficient, without any regard to the number of — bail, 


days 


41126 TaiN ITW TeiM tz; Gro. 2. 
h beren ue. gh, and raum of exch2 and tht a ci 
* ad ſatisfaciendum may be taken out againſt bail, without any 

| eri facias or return of | nulla bona, 7 13 


Dominus Rex verſe Whaley: 
aa A MAN DAMUS was granted, directed to the defendant 


— 


Aallor of a col- as maſter of Peter-houſe college in the univerſity of 

| Ke d. Cambridge, to admit Thomas Rogers to a fellowſhip of that 
return of a vi- college, upon an affidavit, of his election. A motion was 
for, and will. made to ſuperſede this writ, upon affidavits of there being a 
| e N de Viſitor, vis. the biſhop of Ely. But the court put the maſter 
to make a return, and refuſed to determine the point on affi- 
davits, where the other party had no opportunity to right him- 

ſelf by an action. > | | 


Between the Pariſhes of King's Norton and Cambden 
| | in Glouceſterſhire. | 
Toer. | M ARY CALCUT a pauper was removed by two juſtices 
L from King's Norton to Cambden. On appeal the ſeſſions 
reverſed the order, ſtating that the pauper was hired for a 
year to Ellis of Cambden, to ſpin” yarn at 18d. per ſtone ; 
and that ſhe was to provide herſelf with victuals and lodging. 
That ſhe ſpun the whole yeat, and boarded and lodged at her 
maſter's, allowing 2s. per week for the fame : but upon her 
examination ſhe ſaid, that by her contract ſhe thought her- 
ſelf at liberty to play or be abſent from her work as long as 
ſhe pleaſed, only that ſhe was not at liberty to work for any 
other maſter. | | | 
Et per Curiam. The ſeſſions have done wrong in adjudg- 
ing this no ſettlement in. Cambden, for in fact here is a 
hiring and ſervice for a year to the maſter there : and what her 
\--.” Apprehenſion was, or whether ſhe was paid by the year or by 
= the quantity of her work, was immaterial. And therefore 
' .  » the order of ſeſſions was quaſhed, and the order of the two 
juſtices confirmed. + We e | 


1140 Chapman verſe Houſe, Slater and Goodacte. In 
| 2 e @ es: Middleſex, 1 
aF N treſpaſs for taking goods and falſe impriſonment, Houſe 


were ſeveral 


fendants das one of the defendants, let judgment go by default ; Slater, 

_ were another defendant, demurred ; and Goodacre pleaded Not 
2 4 | . " | E 

| —— — ——— ———N 


— 


+ Vide Burr. Settl, Caf. 232. Seſſ. Caf. v. % 8 
: guilty 


— 
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guilty. It came on to aſſeſs damages as to Houſe, to 

aſſeſs contingent damages as to Slater, and for trial as to 
Goodacre, who was acquitted : but then the queſtion came 
between the other two, whether the jury could fever the da- 

mages. And Lane v. Santeloe (ante 79.) and Lowfield v. Carch. 19. 
Bancroft, (ante 910.) were cited. The chief juſtice was of 
opinion, that as they had not. pleaded jointly, the damages | 
might be ſevered, So the jury gave 3s. as to Houſe, and - 
Joo!. as to Slater, ] 


Michaelmas 


[rar] | | Michaelmas Term 
: 14 Georgi 2 Kooks In B. R. 


Sir William Is; Knt. Chief Juſtice. 
Sir Francis Page, Knt. 
Sir Edmund Probyn, Kant. ] J aftices. 
Sir William Chapple, Knut. 
Sir Dudley Ryder, Knt. Attorney-General. 
Sir John Strange, Kant. Solicitor-General. 


a 


— 
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hy, 


| Harvey ver / Harvey. In Middleſex. 


Executor I: trover by the executor againſt the heir, the chief juſtice 
gal bave han held, that hangings, tapeſtry, and iron backs to chimnies, 
ings, &c. 1 belonged to the executor: who e accordingly againſt 


the heir, _ 
F a Radcliffe, un Sc. verſ. Beſley. 


An attorney 7. was s held by the court, that if the plaintiff and defendant 

/ mult ha foot by are both attornies, the defendant muſt be ſued by bill; 
N plion be hor and that the plaintiff cannot take out an attachment, and 
an attorney. hold the defendant to bail, as he does in the caſe of a common 


un perſon. This caſe therefore is an exception out of the general 
rule, that privilege takes away privilege. * 


1142 J en on the demiſe of Lord Cullen er a? verſ. John- 


ſon et a. 
| IncjeAment for IN ejectment for mines the plaintiff proved himſelf lord of 
—_ - bor the manor,. and that he was in poſſeſſion thereof. But 


manor is xo the ſame witneſs proving, that the defendants had had poſſeſſion 
223 


— 


„„ ny 


. * Vide, Crompton's Praflice. in the King's 1 and Common Pleas com- 
mon. Placed v vol. 2, p. 108. and Barnes s Notes of Caſes, 43, 4 
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of the mines above twenty years; the court a trial at 
bar held this no evidence to avoid the ſtatute of limitations, 
there being no entry within twenty years upon the mines, 
which are a diſtinct poſſeſſion, and may be different inheri- 
tances : and therefore directed the jury to find for the de- 
fendants. | a , 


Iſon ver/. Fowen, 


HE notice was to execute a writ of enquiry by ten of Practice. 
A. clock: and there being no defence made, the court ſet 
it aſide for incertainty, * , 


5 Aſhley verſ. Aſhley, * 
T HE judge who tried this cauſe (which was upon a pro- No new trial 


miſſory note for 50007. which the defendant inſiſted was dre an 


forged) certified that the weight of the evidence was with the both ſides, 
plaintiff, and he thought the jury would find for the plaintiff ; 
but they found for the defendant. | 


Et per Curiam. As there was evidence on the part of the 
defendant, the jury are the proper judges which ſcale prepon- 
derates. It cannot be ſaid to be a verdict againſt evidence, 
and therefore we will grant no new trial. The next day be- 
tween | 


Smith et Huggins et ab, 


HE fame rule was laid down, and a new trial denied: 

though there was but a weak evidence for the plain- 
tiff, and the chief juſtice ſummed it up ſtrongly for the de- 
fendant. | 


Dominus Rex verſ. the Inhabitants of Welbeck in [1143 
Nottinghamſhire. 


JAAN DAMU 8 ſuggeſts that there are ſeveral houſe- Tis » good te. 

holders and farmers inhabiting and reſiding within the damus for ag. 
village of Welbeck, able to provide for the poor; and there- pointing over- 
fore commands the juſtices to appoint overſeers of the poor. — 1 
To this it is returned, that Welbeck is extraparochial, and village or towns 
is not, nor ever was reputed to be a village or townſhip, and ſhip. 


therefore they cannot appoint any perſons to be overſeers. 
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* Vide Crompton's Practice common placed Tit. Notice af executing writs 
of enquir ). | 
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And upon argument this was held to be a good return. 
For though it does not anſwer the ſuppoſal of the writ, as to 

there being ſeveral ſubſtantial houſholders and farmers ; yet it 

| anſwers the point in 13 & 14 Car. 2. c. 12. by ſaying it is no 
Ante 318. 201. townſhip or village, or reputed as ſuch : and it is to ſuch 


places only that we can ſend a "writ, Th. 
The Caſe of Jonathan Evingdon an Attorney, 


An attorney in LIE being ſummoned to appear upon a muſter of the militia 
London cannot . 


F London, applied to the court for a writ of privilege, 

on the militia, to be directed to the commiſſioners of lieutenancy : which 

being oppoſed, as not being a perſonal ſervice, but what might 

be executed by deputy, it was argued largely at the bar. And 

bit the court having taken time to conſider of it, this term gave 

: their opinion, that this writ ought to go.; for though by the 
138 14 Car. 2. c. 3. this in reſpect of counties at large ma 

be only a charge in proportion to the property of the inhabi- 

tants ; yet the 27th ſection excepting London, and referring 

to the then commiſſion of array; we think it was then con- 

fidered as a perſonal ſervice ; and there can be no doubt but 

that in ſuch cafe an attorney, who has a ſuperior ſervice, is to 

be exempted. And though he may have a deputy, that has 

been determined to make no alteration. Mar. 30. 1 Ven. 

16. 29. 1 Lev. 265. Cro. Car. 11. And theſe -writs 

have often been granted. Co. Ent. 436. OF. Br. 164. 174. 

In 4 Ann. Smith's caſe by Holt and one to Mr. Skynner in 

lord Raymond's time. The chief juſtice alfo declared, that on 

the like motion in C. B. for an attorney of that court, they 
Were allo of the ſame opinion, F +» * - 


C1144] Elletſon ver/. Cummins. 


A derhand as D E B T upon an arbitration bond, whereby the plaintiff 
83 4-7 and the defendant ſubmirted all matters in difference 
fubmiſñon to between them or either of them. The arbitrators awarded 
Aud. 301. to the plaintiff in fuil of all demands, either in her own 
right or as executrix to her huſband. And on demurrer it 

was inſiſted, that the arbitrators had exceeded their authority. 

And Cartb. 118. was cited, ard the caſe put of a grant of 

g 2 bona et catalla ſua, which does not paſs goods en autre 

| roit. . > | CA | ; 7 


- A 


— —äͤ— 


" * un —_— ”_ — „ — 


1 But ſee the caſe of Gerrard in the Common Pleas, Black ſtone's Reports 
vol. 2. p. 1123. contra; where the court unanimouſly held that attornjes were 
not exempt from ſerving in the militia, 


| . But 
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But the court held, that the ſubmiſſion was general enough. 


For the demand as executrix was a matter depending between 
them. And 1 Roll. Abr. 246. pl. 2, 3. 3 Bulft. 65. are 21 H. 6. 19. 


— — 


ſtrong to this purpoſe. And though in Cro. Car. 433. there 
is an averment, that both forts of demands were fubmitted, 
yet the court held it was not neceſſary. And the plaintiff had 


gent. 
Dominus Rex verſ. Obrian, 


n ſetting forth, that defendant intending Publiing a 
to defraud the king, and unjuſtly to procure a payment to falſe affidavit 


- 
* 
. — ————— —  —————— — — 
tl —_ - _ — — — © - we — — — — — — = 


be made as to the widow of an officer, did knowingly publiſh 3 r 


a certain falſe and counterfeit affidavit, purporting to have been mon lx. | 
fworn by one Elizabeth Roe, before Thomas Engier, eſquire, . | 
o pi of the peace, by which means he received 5/. 6s. 8d. | 
of the paymaſter of the king's bounty. And this was Jaid 
as an offence at common law. 


After verdict for the king, it was moved in arreſt of judg- 
ment, that this not being laid to be forged by the defendant, 
was not an offence at common law, but he ought to have 
been indicted on 33 H. 8. c. 1. as for a falſe token. Sed per 
Curiam. Since Ward's caſe this can never be doubted. And Ante 747, 
it has always | eld, that the ſtatute did not create a new 
offence, but only added a further puniſhment where the in- 
dictment is contra formam flatuti. The 5 Eliz. c. 14. re- 
citing the forgeries at common law, has the word writings, 
in contradiſtinction to deeds : and it is in the election of the 
party, in the caſe of forging deeds, to lay the indictment" 
either at commorſ law, or upon the ſtatute. Judgment pre 
rege. A 0 


Marten verſ. Jenkin. | [11451 


N a mandamzus to ſwear the plaintiff into the office of Where a ne- 
mayor of Vincbelſea, it appeared by a ſpecial verdict, n is 
that the mayor muſt be choſen out of thejurats, and that tze 
- Plaintiff 3ſt May 1739, was choſen a jurat, and ſworn in, 
and continued 10 tal 7th April 1740, when he was choſen 
mayor: that he had received the facrament within a year be- 
fore his election to be mayor, but not within a year before he 
was choſen a jurat. And the queſtion was, Whether the 
ſtatute 5 Geo. 1. c. 6. F. 3. could operate ſo as to give him 
the benefit af the non-proſecution in fix months with regard 1 
to the previous qualification? And the court held it did, elſe - { 
he would be under fome degree of. diſability or incapacity,” | 1 
when the act ſays none ſhall be incurred. | | 


7F 2 A Bus 
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But then a doubt was made, whether as the verdi& was 
ſilent as to any proſecution, it was ſufficient for the court to 


give judgment upon; and whether it ſhould not have been 


ob, negatively, there was none. But the court held it well 
enough, for the plaintiff had nothing more to do than to 
find Nis election; what is to avoid it, ſhould come from the 
other fide : and that as it is not found, there was a proſecu- 


tion, which it lay upon the defendant to thew : they could 


not be warranted.in ſaying the plaintiff's election was done 


- any 3 and therefore they gave judgmeut for the plaintiff, 


Cuſtom, un- 
certain. 


[1146] 


Not taking 
upon him the 
office of overs» 
leer ot the poor 
is indictable. 


Dent verſ. Coates. 


ROHIBITION to a ſuit in the Eccleſiaſtical court for a 
1 church rate, ſuggeſting a cuſtom in the pariſh of North- 
allerton, that whenever twenty-four pariſhioners, or the 
major part of them, meet and appoint how much ſhall be 
raiſed throughout the whole parith, a certain proportion, 
thereof has been uſed to be raiſed by the hamlet of 
Romanby by their ſeparate churchwarden, and paid over to 
the reſt. 


Upon iſſue joined, this cuſtom is found. But then it was 
moved in arreſt of judgment, that this is both incertain and 
unreaſonable, both as to the perſons who, make. it, and the 
ſum to be aſſeſſed on Romanby. And Fita "oe 277. 1 Roll. 
Abr. 505. pl. 4. Bro. Cuſtom 12. Davis 3 1 Ke. 612. 


2 Roll. Abr. 264. D. 1. 265. Pl. 2. Salk, 655 "Loeb 217. 
were cited. 


Et per Curiam. The cuſtom is ill, for it may be made at 
a private meeting of a few pariſhioners, and the words à cer- 
tain proportion fix nothing. The entry on record muſt be, 
non obſtante veredicto, fiat breve de eee, 2 Town, 


"m_ of Jud. 170. pl. 2, 
Dominus Rex verſ. Jones. 


H was indicted for not taking upon him the office of 


overſeer of the poor, upon a regular appointment; and 
on demurrer objected, that as he was to take no oath, and 


the 43 Eliz. c. 2. had inflicted pecuniary penalties for neglect 


of duty to be recovered in a fummary way, he could not be 


indicted. Sed per Curiam, Thoſe penalties are for neglect 


of duty when he is the officer, whereas this indictment ſays 


he has obſtinately refuſed to take the office upon him: the 


diſobeying an act of parliament is indictable upon the princi- 


ples of the TRIP 9 97 I for the ans. o 


ES a Vernon 


— 


— 
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Vernon et aP verſ. Jefferys. 


E N plaintiffs bring covenant on articles of partnerſhip : 
1 and on oper it appeared, there were two others named 
in the deed, which at the cloſe of it runs in the uſual form, 
In witneſs whereof all the parties haue ſet their hands and 
ſeals. Thereupon the defendant demurs, and on argument 
inſiſted, that the oyer is part of the declaration; and it is as 
bad as if the plaintiff had ſhewn that the covenant was with 
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If one named in 
the indenture 
docs not teal, 
he mult be ex= 


cluded by 
averment, | 


two others; and it could not be ſplit into ſeveral actions. 


Carth. 301: Lutw. 680. 5 Co. 18. Lutw. 1544. Allen 41. 
1 Ven. 34. 2 Lev. 74. 2 Roll. Abr. 22. Et per Curiam. 
If the other two did not ſeal the deed, the plaintiff might 
have helped it by averment : but here on the oyer we muſt 
take it, they did ſeal. . Beſides, as they are named in the 
eovenant as covenantees, they might join in the action, 


though they did not ſeal: this the defendant may take ad- 


vantage of on oyer and demurrer. 2 Leon. 47. And there- 
fore judgment muſt be for the defendant, Fe 


Dominus Rex ver/. Inhabitantes de Petham, 


TU P ON a ſpecial order it was ſtated, that the pauper was 
bound to a certificate-man in Tenterden, and after living 
with him there two years, was by him aſſigned over to a pa- 
riſhioner of Lidd, with whom he inhabited and ſerved for the 
remainder of the ſeven years. And the queſtion aroſe on 
12 Ann. ft. 1. c. 18. which ſays, the apprentice of a certi- 


[ 1147] 


A certificate» 
man's appren- 
tice being 
aſſigned 2 
pariſhioner 
gains a ſettle - 
ment. | 


ficate man ſhall gain no ſettlement, Whether the aflignment 


.could give him one? And the court were all of opinion, he 
had gained a ſettlement in Lidd : for the act had not made 
the binding void, but has only taken away one of the conſe- 
uences of ſuch binding for the ſake of the certificated parith. 
t never intended to meddle with the cafe. of a legal pariſhi- 
oner's apprentice ; and when once there is an aſſignment to 
ſuch an one, it is the ſame as if it had been an original bind- 
ing: the true conſtruction of the ſtatute is, that in reſpect to 
the certificated pariſh ſuch binding and inhabitation ſhall give 
no ſettlement, | 5 7 


. 


Hilary 
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| Sir Wi liam Lee, Knt. Chief Juſtice, 
, Sir Francis Page, Knt. | 
Sir William Chapple, Knt. Juſtices. 
Martin Wright, Eſq; | 
Sir Dudley Ryder, Knt. Attorney-General, 
Sir John Strange, Kant. Solicitor-General. 


* * 
* 
* + 
a. * — —_— — — — 


* . =. 


Walker verſ. Kearney. 


Affidavit of one RULE for an attachment if being granted on the 
— . affidavit of the defendant; the party complained of 
be read to ſup- ſhewed for cauſe, that the defendant had been convicted of 
port a com- forgery and ſtood in the pillory, and produced the record and 
* an affidavit of the identity of the perſon. Et per Cu. The 
rule muſt be diſcharged, for we cannot ſuffer this affidavit 

to be read. Salk. 461. 5 Mod. 74. Hawk. 461. Mich. 

12 Geo. 2. in C. B. Niccols v. Delahunt, the affidavit to hold 

to bail, being made by one convicted of forgery, was refuſed 

to be read. Indeed in Charleſworth's caſe, who had been 
convicted of forgery, his affidavit was read ; but that was to 
defend himſelf againſt a complaint, where the profecutor had 
in a manner appealed to his affidavit : but even there it was 
faid, that to ſupport a complaint it ſhould not be read. If he 

cannot be a witneſs in a civil ſuit where a third perſon is in- 
tereſted in his evidence, a fortiori he ſhall not be received 


| _ | 
ſe 1149] Dominus Rex verſ. Dr. Franchard. 
| Conflable may E was choſen conſtable of Milborne Port at the leet, 
yu racy. bn which immediately adjourned, and he was afterwards 


— 8 my in before a ſingle Tn of the you 3 and 5 a mo- 


tion 


4 
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tion for an information as not being duly ſworn, the court | 


held it a good ſwearing. Salk. 175. Sir T. Jones 212. h 
2.44. H. P. C. 88. wy | 


Bevis verſ. Lindſell. . — _ 


N aſſumpſit upon a promiſſory note, there was judgment After judgment | 

by default, and on executing a writ of inquiry, the plain- by de * 2 2 
tiff did not produce the ſubſcribing witneſs, but offered other fe out 72 1 il 
evidence of its being the defendant's hand. And the court declaration | 
held this was ſufficient, for the note being ſet out in the de- 3 de | 
claration is admitted, and the only uſe of producing it is to EIT 


ſee whether any money is indorſed to be paid upon it, * 


Smith verſe Crabb. 


15 EN declarations on the ſame demiſe were delivered for court will not 

ten houſes in Steyning in Suſſex in the occupation of ten 2 de- 
ons. And the court being applied to, to have them all en in 

4 into one iſſue, ſuggeſting that the title was the ſame in 

all; they however refuſed to do it, for they ſaid the leſſor 

might have ſued them at ten different times, and it would be 

obliging him to go on againſt all, when perhaps he might be 

rady-in ſome of them only. + 2 


F 


— — 


r 


— — 


— UU— — 2 — TIO — 


\ 


Gegge verſ. Jones. 


. 1 PO N ſhewing cauſe againſt a prohibition, the court praftice in 

LW made the rule abſolute, with a direction that the plain- probibition, © * 
tiff ſhould declare in prohibition : he tendered a declaration, 
but the defendant refuſed it, and applied to ſtay proceedings, 
as being willing to ſubmit. The other inſiſted he had a right 
to go on, and fo get at the coſts of the motion, which he 
coils not otherwiſe hae. But the court ſtayed the proceed< 
ings without coſts 3 faying the direction to declare was in 
favour of the defendant, who might waive itt 


- N 7 \ 2 ” * —— — 2 CE — 


— — 
SY. OO. a. ea ROO. 


% 
Fn -- _—— — 


— — 
— EI 


* This is now the practice in the King's Bench, Vide g Wils. 145. But in 
the caſe of Snowden againſt Thomas in the Common Pleas, 2 Blackſt. Rep. 
p. 748. The court held that damages muſt either be proved or admitted, and 
that the note ought therefore to have been proved, But with deference to the 
opinion of that court, we conceive that the defendant by ſuffering judgment 
by default, admits damages to the amount of the note, unleſs any part ſhould 
appear by the note to have been diſcharged, | | 


+ Vide poſt p. 1178, 


% 


N * Eaſter 
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No en 


unleſs rea ſon - 
able expences 
were tendered 


againſt a witneſs attend at the fittings at Guildhal 
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Sir William Lee, Knt. Chief Juſtice. 

Sir Francis Page, Knt., 9 5 

Sir William Chapple, Knt. Juſtices. 

Martin Wright, Eq; | . | 
Sir Dudley Ryder, Knt. Attorney-General. 
Sir John Strange, Knt. Solicitor-General. 


N 


At : * 
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| Chapman ver/. Pointon. | 
\ WITNESS was ſerved with a P at Cheſter, to 

„and two guineas were 
tendered by the perſon who ſerved it, and being objected to as 
too little, he declared he would give no more. 


The witneſs not coming up, an attachment was moved 
for; and on ſhewing cauſe diſcharged : the court ſaying it 
was. too little, and that the witneſs is not obliged to truſt to 
the court's allowing him more when he comes to the book, 
for perhaps the party may not call him, and then it may be 


Uifficult for him to get home again: that this way of puniſh- 


Ante 810. 1054. 


ing as for a contempt was new, and practiſed only in this 
court; the Common Pleas not doing it to this day, but leav- 
ing the party to his remedy on 5 Eliz. c. 9. and therefore 
they would not enter into any nice calculations of the ex- 
pence, but confined their inquiry to the queſtion, Whether 
the non-attendance was through obſtinacy or not? =— 


Beardeſſey 


+E 4 E R TERM 14 GEO. 2. 
Beardeſley verſe Baldwin. 


ag PROMISSORY note to pay money within ſo many 
days after the defendant ſhould marry, was (on con- 


© Wilder verſ. Handy. 


| P wei for killing a dog: after verdict for the plaintiff, 
1 it was moved in arreſt of judgment, that the declaration 


Grain) held not to be a negotiable note wg; the ſtatute.*_ 
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What a nego- 
tiable note, 


Ante 706, 


kmendment, 


run by recital, © Whereas, Sc. But a bill being filed right 
([the time of fling which the court refuſed to enquire into) 


and on citing a caſe of Smith v. Fuller, in C. B. Mich. 
8 N. 3. and oe 4. the court ordered it to be amended : 
though they were ſenſible that for want of applying to amend, 
many judgments had been arreſted. + 


N eal, on the demiſe of the Duke of Athol, verſe 


_ Wilding et af. 


Ou. a trial at bar, where the duke was to make out his 
pedigree as heir of the Derby family, he offered (amongſt 
other — 905 agpecial verdict in 1706, (to which the pre- 
ſent defendants were no parties) to prove three of the de- 
ſcents, which verdi& was given in a cauſe where the pre- 


What evidence 


of a pedigree, 


miſes in queſtion were recovered on a general verdict, and 


he ſpecial verdict related only to other premiſes. And 
Wright juſtice, was for receiving it; becauſe in the caſe of 
pedigrees many things are received which are not allowed in 


other caſes, as entries in family books, monumental inſerip- | 


tions, heralds books &. in deeds, c. which were in- 
troduced from the difficulty of proving pedigrees ſince in- 
quiſitions p of mortem were left off. But the reſt of the court 
refuſed to let it be read, being (as they ſaid) res inter alios 
acta, and the fame evidence, for any thing they knew to the 
contrary, might be ready to be laid before this jury, that 
was before that. Vide Carth. 79. 181. 5 Med. 386. Sir 
T. Jones 221. 2 Mod. 142. 


Doe, on the Demiſe of the Dutcheſs of Hamilton, 
verſ. Hatherley, et al. 


T: H E RE being judgment for the defendants in the great 
cauſe of Thoraby v. Fleetwood, (ante 318.) and that 


affirmed in B. R. ond the Houſe ol Lords —— me * 


—— . "at 
* 1 
* 


® Vide poſt 1217. + Vide polt 1162, 
Vo. II. 9 9 78 | ments 
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Where pro- 
om ſhall 
be ſtayed ina 


ſec 3 


* 
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ment il coe ments being brqught by! the remainder-man, in the life of 
paid of the fit. lord Philip, a — — pa he had had a foreign education 
mwight conform ; the duchefs now, (lord Philip being dead) 
brought a new ejectment, in which ſome of the then de- 
LOG fendants were defendants 'now. And upon application to 
ſtay her proceedings till the coſts in the. firſt ejectment were 
paid; the dutcheſs infiſted, . that the former was on the 


"= 2 


demiſe of the duke and her, and the rule was in the ſingular 
Cn . Dumber, quod demiſſor querentis fit onerabilis. Sed per Cur. 
rag 8 We are not going to order the dutcheſs to pay coſts, but only 


preventing her from being vexatious; which in 4 Mod. 349. 
| is ſaid to be the foundation of theſe rules. Beſides, in this 
? caſe the proceeded after the death of the duke, and therefore 
let the rule be to ſtay proceedings in this cauſe, till the coſts 
in the other are paid. . 


= DAS James Baker's Caſe. 


- 


Bankrupt. HE was taken up on an attachment for not performing an 
gt PRE. L award. After which he became a bankrupt, and ob- 
tained his. certificate : and now moved to be diſcharged, but 

was oppoſed, becauſe (it was faid ) bankruptcy does not purge 

a contempt. Sed per Curiam. This was a demand for 

which debt would lie, and the act fays he ſhall not be ar- 

reſted, proſecuted or impleaded for any debt due before the 
=_ bankruptcy. ' It wbuld therefore be hard to keep him in 
4 cuſtody,” when the duty is diſcharged.” And therefore in this 

caſe he muſt be diſcharged. 


Smith ver,. Abbot. © . 


What a good T HE defendant accepted a bill of exchange to pay it 
acceptance of when goods conſigned to him, and for. which the bill 
abiltotex-, Was drawn, were fold. And the plaintiff counted upon the 
pans cuſtom of merchants, After a verdict for the plaintiff, it was 
moved in arreſt of judgment ; that this acceptance depend- 
ing upon the contingency of the fale of the goods was not 
—_. within the cuſtom of merchants, or negotiable. But the 
| L 1153 ] court (upon conſideration) held it good. For though the 
=_, - plaintiff might have refuſed to take ſuch an acceptance, and 
| haue proteſted the bill; yet no body can ſay he might not 
ſubmit to it. And it will affect trade, if factors are not al- 
lowed to uſe this caution, when bills are drawn before they 
have an opportunity to diſpoſe of the goods: a man who is 
drawn upon to pay at ten days ſight may accept for thirty. 
Molly 304. though the other might proteſt the bill. Salk. 

129. Cumb. 452. | 


% - 
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| Filkes verſ. Allen. 


H E defendant in Michaelmis term was ſurrendered in Superſedeas. 
- diſcharge of his bail; and afterwards, without giving 
any notice to the plaintiff; was removed to the Fleet. The 
plaintiff in Hilary term charged him in execution as a priſoner 
in B. R. And this term the defendant moved for a ſuperſe- 
deas, that charge in the court where he was not a priſoner 
ſignifying nothing, and ſo two terms were elapſed. The 
plaintiff inſiſted, that he was in no default, not having notice 
of his removal-; and that theſe removals do not appear upon | 
the committitur book, where the charge'in execution is to be i | 
made. But the court granted a ſþer/edeas : for the plaintiff, | | 
they ſaid, ſhould have demanded to ſee the priſoner ; and if 
not produced, would have known where to find him, and l 
bring him back by habeas cor pus, to charge him. And it 
would be putting difficulties upon priſoners, to oblige them 
to give notice. 
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7 Sir IF illiam Lee, Kant, Chief Jute, 
Sir Francis Page, Knut. et 10 
Sir ailliam Chapple, Knut. Juſtices, ; 
Marlin Wright, Eſq ; 
Sir Dudley Ryder, Knt. eee 
Sir Jobn Strange, Knt. Solicitor-General, 


J 


Talbot verſ. Hubble. 
Where XL... T HE queſtion in this caſe was, Whether as the city of 
a. - New Sarum had an excluſive commiſſion of the peace, 
clauſe, the the as of the county of Wilts could by virtue of 12 Car. 


Jener of the 4. e, 23. and 1 5 Car. 2. c. 2. act in exciſe matters within 
county cannot 


act in matters of the city 


exciſe. This caſe was argued three times at the bar, GEV” this term 
| the chief juſtice delivered the reſolution of the court. 


1. That the crown might grant to any city, to have juſ- 
tices of their own within themſelves, and exclude the count 
Juſtices from intermeddling in the ordinary bufineſs of a jul. 
tice of the peace. Bro. Letters Patent 111. Dalton 24. 


2 Inft. 71. 
2. That in ſuch caſe the act of the county juſtices would 
be void, and not to be conſidered only as a breach of the 


franchiſe. 2 Int. 557. 


N 3. That though the 12 Car. 2. gives the juriſdiftion in ex- 
L 155 I ciſe matters to the juſtices of the peace reſiding near the place 
where the forfeiture ſhall be made, or offence committed : yet 
| it never was the deſign of the legiſlature to make any altera- 
tion in the reſpective Juriſdiction of the juſtices, but only to 
yeſt the exciſe juriſdiction in juſtices of counties, cities, and 
laces, with reſpect to their ſeveral local Juriſdictions within 

fo ch Rwy 


Bowyer 
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Bowyer ver /. Brampton, 


U PON a caſe ſtated at ni prius in an action by the 
plaintiff as indorſee of ſeveral promiſſory notes, it ap- 
red that the notes were given by the defendant_ to one 
ohn Church, for money by him knowingly advanced to the 
defendant to gamewith at hoe, and that Church indorſed them 


to the full and valuable con 
was not privy to, or had any notice, that any part of the mone 
for which the notes were given had been lent for the purpoſe 
of gaming. e | 
Upon this a queſtion aroſe upon the ſtatute g Ann. c. 14. 
I, which ſays, „ That all notes, where the whole or any 
$* part of the conſideration is money knowingly lent for gam= 
“ ing, ſhall be void to all intents and purpoſes whatſoever.” 
Whether the plaintiff could maintain this action againſt the 
defendant ? And after two arguments the court were of opi- 
nion he could not; for it is making it of ſome uſe to the 
lender, if he can pay his own debts with it : and it will be 
a means to evade the act, it being ſo very difficult to prove 
notice on an indorſee, And though it will be ſome in- 
convenience to an innocent man, yet that will not be a ba- 
lance to thoſe on the other ſide. And plaintiff is not 
without remedy, for he may ſue Church on his indorſement. 
And it is but the common hazard of taking notes of infants 
or feme-coverts, As to what Holt ſaid in Huſſey v. Jacob, 
it was not the point adjudged, and the chief juſtice faid he 
had ſeen a report wherein notice was taken, that all the 
learned part of the bar wondered at it. | 


Shuttleworth ver/, Pilkington. | 
OPEN original was taken out returnable coram do- 


ming rege ubicunque tunc fuerit in Anglia, and the bail 
bond was without the words ubicungue, &c. and in an action 
upon it, it was objected, that by the ſtatute of Hex. 6. (which 
was pleaded) the {ſheriff could take no bond, but ſuch as was 
to appear at the place in the writ mentioned ; whereas this 
might be to compel an appearance out of England, if 
the king ſhould happen ſo to be. Sed per Curiam. There 
are no ſet forms of words for theſe bonds, but if in ſubſtance 
they are to appear according to the deſign of the writ, it is 
ſufficient. 2 Cre. 288. 2 Vent. 237; 2 Show. 51. 2 Lev. 
180. Trin. 3 Geo. 2. Philips v. Philips, in Scaccario, up- 
on a quo minus, the bond was to appear in the office of pleas 
in the court of Exchequer at Weſtminſter; and that ws 


3 
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Salk. 344. 
Carth. 356. 
5 Mod. 175. 
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| held well enough, though the proceſs was to appear before 


Evidence of 
fraud is not 
fofkcicat in or- 


; 


Ante 153, 


the barons : we will underſtand, that by-appearing before the 
king is meant before the king. in his court, and not before 


the king in 1 perſon. The plaintiff muſt have ee. 


Slicer verf Thompſon. 


1 1 FITS in Ireland was, that the plaintiff ſhall re- 


cover. And upon error here, it was amended to do re- 
cover, on the authority of ey | v. Birmingham, ante 11 32. * 


Between the Pariſhes, of Kirton and Weſton in Not- 
tinghamſhire, 


| U? O N a ſpecial order of ſeſſions it was ſtated, char the 


auper took a farm of 10. per ann. in Kirton, which 
had bn * at that rent for ſix years laſt paſt, but before only 
at 71. per ann. and he alſo took a bye-tack of 20s. a- year in 
Kirton, and his family lived ten months there: that when he 
Firſt took to theſe tenements he was not of ability to ſtock them; 
and being told by the former tenant that 10/. per ann. was 
too much, he anſwered, he did not regard the dearneſs, for 


as it was 100 a- year it would gain him a ſettlement, and put 


an end to a diſpute between two towns; but deſired the for- 
mer tenant to take no notice of this to any body. The ſeſſions 
determined this to be no ſettlement in Kirton. But the order 
being removed was quaſhed : for the court ſaid, they could not 
hold this to be fraudulent, it not being ſo adjudged, and evi- 
dence of fraud is not ſufficient; and as to the value, they muſt 


take it to be according to the rent, unleſs the contrary was 


5 * 1157] 
What a proper 


affidavit to hold 
ts bail 


ſtated, for as it is a removal of a man from his farm, it ould 
be ſhewn to be under value, . 


» 


| Heathcote ver / Gollin. 


HE affidavit to hold to bail was, that the A en 
borrowed 2000/1. of the plaintiff on bottomree, which 


money is now due and owing to this deponent by virtue of 


the ſaid hond, as thereby may appear. T' objected, that this 
was no oath of the debt; for ſuppoſe every penny is paid, 

and a ſeparate receipt taken for i it ; x yet upon the face of the 
bond the whole will appear due. Et per Curiam. It is not 
ſufficient. Then the plaintiff would have made a ſupplemen- 
tal affidavit : but the court refuſed to receive it, for the bay 


4 — 


_—— _ _ * _— — 


_— 


— — —_ —_— 


JN 


— 8 * Vide alſo poſt 1182, of 


\ 


Txinitry TerxM 14 Geo. 2. 1143 
vf parliament requires a full oath previous to the iſſuing th 


proceſs, that defendants may not be haraſſed. And therefore 
in chis cafe the defendant was diſcharged upon common bail.“ 


Wickes ver. Strahan. 


T H E defendant and his partner in trade had a joint com- A joint commiſ- 

1 miſſion of bankruptcy taken out againſt them, under uu 
which they obtained a certificate; the plaintiff was a ſeparate to hit leparais 
creditor, and had obtained a judgment before the commiſſion debts. 

or act of bankruptcy : and having now the body of the de- 

fendant in execution, the court was moved to diſcharge him, 

upon the authority of Howard v. Poole, (ante 995.) where it | N 
was held, that a ſeparate creditor might come in under a joint | 
commiſſion : and alſo on Abr. Eg. Caſes 55. 2 Vern. 707. 

2 * Rep. 500. And the court diſcharged him accord- 

ingly. 


Caſe of Aberyſtwith. 


N this caſe, and alſo in the caſe of Tintagel about four Mandamus. 
years ago, the court held, that though it was diſcloſed te 2993 | 

that there was a fact of election, yet if upon looking into 

it there was good reaſon to think it void, they would 

award a mandamus upon the act of parliament, to go to an elec- 


tion, and not wait the event of any controverſy about the | 
former. 


Dominus Rex verſ. Pocock. | 


N information was moved for againſt him on account of 8 
words ſpoken of Mr. Kent, a juſtice of peace. And the 40 gable, and 
affidavit ſtated, that in a converſation about a warrant granted what not- 
by Mr. Kent, the defendant aſked if Mr. Kent was a ſworn [ 1158 ] 
Juſtice, and being anſwered to be ſure he was, elſe he would 

not act, the defendant replied, If he is a ſworn juſtice, he is 
a rogue and a forſworn rogue. 


To this it was objected, that the words were not ſpoken to 
him in the execution .of his office, but only in relation to 
what he had formerly done: and Salk. 698. was cited. Et 
per Curiam. There ought to be no information. It is not 
the ſame” inſult and contempt, as if ſpoken to him in the 


execution of his office, which would make it a matter in- 
dictable. 


— — 


1 


+ Vide poſt p. 1209. 1219. 1226, 


Dominus 


1146 


| Seffions cannot "A N order of two juſtices was made, without ſaying it was 


amend orders 
by adding 


* nor that one of the juſtices was of the qzorum, nor that the 
| pauper (who was a certificate-man) was become actuall 


This is going too far; they are to amend defects in form, 


It was never deſigned they ſhould. inſert new facts, but only 


TRTNI T TERM 14 Gro. 2. 
Dominus Rex ver / The Inhabitants of Great Bedwin. 
upon a complaint of the church-wardens and overſeers, 
chargeable. Upon appeal to the ſeſſions, they ſet all this 
right, under 5 Ges. 2. c. 19. which impowers them to amend 
defects in form, and proceed to the merits. - Sed per Curiam. 


before they go into the merits : whereas here they muſt go 
into the merits before they ean introduce the amendment, 


amend the informal way of \ſetting out the facts which were 
Rated. The order therefore for the amendment mult be 
guaſhed, and alſo the original order, | 


8 3 Michaelmas 


. ·⁰· 


. „ _ we — =” A 24 
* 
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ee | Michaelmas Term (117591 


Sir William Lee, Knt. Chief Juſtice. 

Sir Francis Page, Knt. g/ Nn! 3 

Sir William Chapple, Knt. Juſtices. 
Martin Wright, Eſq; | 225 . e 
Sir Dudley Ryder, Kut. Attorney-General. 8 
Sir John Strange, Knt. Solicitor-General. Lag 


ä — 


— 


Goodburn verſ. Marley. 


N action was brought for 15/. won as a wager at a horſe- Horſe races are 
race. And upon a caſe made and argued, it was de- within the afts 
termined, that the action would not lie; for 16th Car. 2. 8" gaming. 
c. 7. has theſe words Horſe- racing, and a great many other 
words, which are not particularly mentioned in 9 Ann. c. 14. 
but are within the general words other game or games. And 
the court ſeemed to be of this opinion in Oates v. Collins, 
Trin. 6 Geo. 2. though it was never determined. Vide 
1 Vent. 253. The defendant had judgment. 


Cheſter ver /. Crawley. Ss 


HE execution of a writ of enquiry before fourteen ju- Fourteen jurors 
| rors was held good: for it is but an inqueſt of office, 9 wm of en 


whereon no attaint lies. 2 Roll. Abr. 67 3» 674- FO ONES? 
| * * 
Dominus Rex verſ. Beck. [1160 


* 


| Uron an information for perjury in ſwearing a young Adding the 


. 2 | h name of a pa- 
girl to be of age, in order to obtain a licence, which lh bs 6 Sees 


was ſet out in hec verba, it appeared that the licence when. does not make 


granted was to marry in Buſhy, Watford or Aldenham, in it void. 
Vox. II. 7 H „ 


Wadi 


T7 


F n - 


6 — 


| 
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„„ | 
| | Hertfordſhire, and then came a blank, which was 2 up 


by the parſon « of Pinner, who celebrated the marri Bal 
Ir hat t pariſh, mT as flick lt was Gee 
information. 


Upon the trial at Gpildhall before Lee C. J. he held that 
this addition. did not make it a void licence ; for the place is 
not of the eſſence of a licence: and the practice is to have 
theſe blanks, and fill them up afterwards. And he compared 

? it to the caſe of a deed altered in a part nat material by a 
W which does not vitiate the deed. 


p Crœokſhank verſ. Thompſon, 


Wherethe 1 H E defendant gave a bond of indemnity, and before 


a r any breach became a bankrupt. And being now ſued, 


ptcy, the moved to be diſcharged on common bail. But the court 
| bend“ is not diſ· compared it to the caſe of Tully v. Sparkes, (ante 867. ) and 


gs " ordered he ſhould give ſpecial bail, 


Hilary Term [£1613 


| i5 Georgi 2 Regis, In B. R: 5 


Sir William Lee, Kut. Chief Juſtice; 
Sir William Chapple, Knt. i 
Martin Wright, Eſq; | Juſtices; 
Thomas Deniſon, Eſq; 
Sir Dudley Ryder, Kant. Attorney General. 
Sir John Strange, Knt. Solicitor-General. 


—— 


Ponte Rex ver /. Sir Thomas Reynell. 


HE court held, that an information in the nature of a Quo warrants 
quo warrants would lie for claiming an excluſive ferry lies for a ferry. 
over the Thames from Laleham; but diſcharged the rule, 
becauſe it only appeared he took money of paſſengers, which 
is not ſetting up an excluſive right, | 


Dominus Rex verſ. Jones. 


| PLEA in abatement was put in to an information In Afdavits re- 
nature of a quo warrants, and ſet aſide for want of a title quiſite to a plea 


to the affidavit annexed to it : for the practice in the Crown. ih Cron. el 
office cannot alter the act of parliament, | fice, 
Marſhall ver. Riggs. [1162 ] 


| I* treſſpaſs it was moved 1 in arreſt of judgment, that the Amendment. 
1 declaration was with a quod cum; but the plaintiff filing a Ke 11. 
right bill, the court amended the declaration by it; though 
for want of thinking of this before, many judgments had 
| been! arreſted, a 


7H Dominus 


— hs 
* 


- 
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85 Dominus Rex ver/. Cornforth et a. _ 
A baſtard is HE court granted an information againſt the defendants 


witty the . ] for taking away a natural daughter under fixteen, under 
the care of her putative, father: being of opinion, it was 


7 7017 ]- 'within thethird ſe "of 4 & 5 P. &. 4 8. 
Between the Pariſhes of Cotleigh and Stockland. 


2 -N-acre i Cotleigh, wherein A. had a leaſe for lives, was 
— D * mortgaged to a pauper for 151. When the mortgagor 
| ſettlement. died, there was two years intereſt due, and he alſo owed 
181. 10s. to the 'mortgagee by bond and fimple contract. 
And it was agreed between-the widow and the mortgagee, 
that he ſhould 2dminiſter, and take all but the. houſhold 
goods, which he did, And the ſeſſions having held, that his 
taking to this acre, and living on it eight years, did not gain 
a ſettlement under ꝙ Geo. 1. c. 7. which requires a bona. fide 
payment of 301. the court now quaſhed the order, it being 
to all intents of law and equity the ſame as actual payment of 
the conſideration-money.* | 


What a pur- 


+ 


4 —__ i + aw." —_— 


Stroud verf. Tilly. 


Viointiſt may PER Curiam. Though a plaintiff cannot regularly move 

mend che ve- to change the venue, yet he may in effect do it by 

* moving to amend. And it was done ſo in this caſe, by ſtriking 
out Dorſetſhire, and inſerting Middleſex, 


C1163] Between the Pariſhes of St. Nicholas in Harwich, | 
© hs and Woolyerſtone 1n Suffolk. 


HE pauper came into Harwich with a certificate from 


1 1 Woolverſtone, addreſſed to the pariſh of Harwich near 
"fem back do. Dover Court, and delivered it to a pariſhioner, who did not 
take in the name appear to be an officer of the pariſh, The ſeſſions were of 

of the pariſh to opinion, he had not taken 101. per annum in Harwich, and 

. it is. ad as therefore not ſettled there: but as there was a miſtake of 
* the name of the pariſh in the addreſs of the certificate, they 
held Woolverſtone could not be obliged to receive the pauper. 


- 
— ? 4 - 4 F 4 . 


— * — 2 
—— mig 4 : _ 


_— w_ —— A. — 


— — 


2 Vide the caſes of St. Paul's, Walden and Kempſton, Foley 238. Tet- 
ford and Waddiogbam, Burr Schl. Caſes 57. and Dunchufth and South Kil- 
Worth, Burr, Settl. Cal. 553. | 


f wc > ; 7 * 5 But 
ö N ö " - , 0 . V 


Hirary Tet M 15 GEO. 2. 
But upon debate it was ruled they were; for it is not to be 
conſidered as a certificate to any particular pariſh, but as a 
feral 'acknowledgmenit of his being a parithioner of W Wool 


verſtone, and is concluſive againſt them for all the world : 
and the EY of it to an a officer i is not neceſſary.* 


F% — 1 
* 2 * — 
re 3 8 


Bot whether the pariſh of St. Nicholas might have been obliged to re- 
ceive that certificate, directed, not to them, but to another place, is a queſtion 
not determined, Vide Bura's Jul. v. 3. p- 337 


Quan 4. 
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Thomas Deniſon, Eſq; 
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b Bogg ver ſ. Roſe. 


Prafiice, = 17 was ſettled (on conſideration) that when a term's notice 
of trial is required upon an old iſſue, the notice muſt be 
given before the effoin-day, and that is a full term. 


Between the Pariſhes of Ladock and Saint Ennidore, 


Serving out the A PERSON was hired for a year, and ſerved half a year, 
1 when the maſter died: the executor (who lived in 
other pariſh is a another pariſh) aſked the ſervant if ſhe would ſerve out the 
Jeulementthere. year with him; ſhe did ſo: and now on the authority of the 
| caſe of Ivinghoe, (ante go.) the court held it a ſettiement in 

the executor's parith ; for the laſt ſervice is not to be conſi- 


dered as a new agreement, but a continuation of the firſt.“ 


[ 1165 ] Dominus Rex verſ Sidney. 


Colts on re- UroN removing an indictment from the ſeſſions of oer 


| | f We 7 . "is . : 
2 _— and terminer, the defendant and his bail entered into a 


' mot required in 500. recognizance to plead, go to trial, and appear cn the 


3 common law 
* recoguia ance. —— » 2 co — 9 _ — 3 . ITY 4 *r — 2 1232 1 > 24 2 1 * * —— * N 


* Vide poſt 1249s, oy 


1 


return 


EASTERN TERM 15 Gro. 2. 
return of the verdict. He did ſo, and received judgment. 
And upon motion to diſcharge the recognizance, it was in- 
ſiſted he ſhould pay coſts : but this not being in 20/7. the ſur 
required by the ſtatute 5 & 6 N. & M. c. 11. the court held 
it was to be conſidered as a recognizance at common law. 
And precedents being ſearched, it was found, that coſts had 
not been required. Here therefore being a performance of 
every thing the words extended to, the court diſcharged the 
recognizance. 7 5 | 5 


Dominus Rex verſ. the Inhabitants of Sherborne. 


A CERTIFICATE man has a fon born in the pariſh The fon af acer. 
| to which he was certified, who when ſixteen years old "ficate-man 
hires himſelf as a ſervant to a button-maker in the ſame fn 2 
pariſh, and ſerves a year. And upon conſidering the words and ſervice. 

of 9 & 10 W. 3. c. 11. which declare, * That no perſon d 398; 3: 
« or perſons who come in by certificate ſhall be adjudged to —— 
« gain a ſettlement by any act whatſoever, except he takes again. 

6 rol. per aun. or executes an annual office.“ The court 

held, that the ſon of the certificate-man was equally within 

it, and that therefore the hiring and ſervice in this caſe gave 


him no fettlement.* 


Grey verſ. Jefferſon, 


85 a ſcire facias againſt bail, the plaintiff made a miſtake Scire facias 

L in ſetting out the recognizance, which the defendant took ag fr * 
advantage of by pleading Nul tiel record : and afterwards the Ante 2 
plaintiff moved to amend it, but was denied; for ſcire facias's 

againſt bail are never amended, and the courſe is for the 

plaintiff to quaſh his own writ. This may be to defeat the 

bail of an opportunity to ſurrender, which he would have 

done, if he could not have been ſure of ſucceeding in his plea, 


Dominus Rex verſ. Fletcher. [1166 


NH E defendant was indicted on the act q Ges. 2. c. 286. 1 
T $. 10. for being armed and alliſting 4 running o& ol. 1 
cuſtomed goods, Upon trial a ſpecial verdict is found, whereby is not within 

it appeared that they were above three in company, and all the mo — 
the others had fire-arms, but the defendant had only a com- arms, 


mon horſe-whip. And upon argument the court ſtrongly in- 


Mens 


_ —_—— 
6 0 .2 W I , „„ as * 


+ Vide this caſe more fully ſtated in Burr. Settl. Caf. 182. Vide alſo the 
caſes of Bray and Shottleſbrooke, Burr. Settl, Caſ. 259. And Buckingham and 


clined 


| Maids-Moreton, Burr. Seitl. Cal. 314. 


4 


' 
| 


” 
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clined that he was not guilty : for the act makes it a materi; 
circumſtance;in.each man's caſe, and theſe acts are to be taken 
ſtrictly. They did not however determine it upon the firſt 
argument, but gave Mr. attorney-general time to conſider of 
it ; who upon. conference, with me declined to argue it, and 
the priſoner bad judgment, and was diſcharged, 


Dominus Rex ver, Moravia. 


N order of baſtardy ſtated that the woman was delivered 

of a child baptized in_the pariſh of A. and it was ob. 
jected that this does not import it to be born there, which is 
the only circumſtance to. warrant the pariſh's applying for 
relief. But the court ſaid, that by a reaſonable conſtruction 


i may be ſo underſtood, and confirmed the order. 


* . 


as. a 
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Dominus Rex verſ. Taylor. 


HE court granted an information againſt him as for a Keeping gun- 
nuiſance, on affidavits of his keeping great quantities of n 
gun · powder, to the endangering the church and houſes where {,icunce. * 


he lived.“ 
Pitts verſ. Meller et ux. 


IN trover againſt both, and judgment and execution againſt Baronand 
4 both : the court refuſed to diſcharge her out of cuſtody, {2% 
unleſs it could be ſhewn that there was fraud and colluſion 

between the plaintiff and the huſband to keep her there. 


Kent ver/. Pocock. [ 1168 3 


THESE words ſpoken of a juſtice of peace in the exe - Words of a 
cution of his office, and relating thereto, were held 8 O 
zctionable, viz. Mr, Kent is à rogue, according to the caſe 


of Aſton v. Blagrave, (ante 617.) 


—— > ** - 4 x 11 1222 P , 1 4 12 _ : N 


— — 


* Or rather to che. endangering the lives of his majeſty's ſubjefts, Burn's 
Juf. va, p. 606. | — 


- 
\ 


Vo. II. 3 71 | | Beale 
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Where full 
colts, 


The court will 
intend an order 
late ſerved, - 
where the order 
on appeal is 
made at the 
next ſeſſions but 
ont. 


— 


\ 
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| Beale verſ. Moor, | 
FN treſpaſs the defendant juſtified for a way, and the plaintiff 


replied extra viam, and obtained a verdict and dam 
under 40s. But the court allowed full coſts, becauſe this is 
a caſe where the right came in queſtion, 


Between the Pariſhes of Road in Somerſetſhire and 
North Bradley in Wilts. 


A PAUPER was moved from Road to North Bradley. 
North Bradley gave notice to appeal, on which Road 
took him back, but however got their order confirmed at ſeſ- 
fions. The next ſeſſions ſet both aſide as fraudulent, And 
now Road inſiſted, that the order was good, as not being ap- 
pealed from at the next quarter- ſeſſion. And as to the other, 
that it was not in the power of one ſeſſion to ſet aſide the act 
of the other. All being now before the court, they quaſhed 
the firſt order, as being properly quaſhable on appeal ; and 


would not take notice, that it was not at the next ſeſſions 


Baſtard of a cer- 
tiſicata perſon is 
ſettled where 
born. 

Ante 241. 


£3569 ] 


Plea of a re- 
covery in an- 
other action 
muſt ſhew the 
day each bill 


** 


after ſervice of the order, which being in the caſe of a recent 


appeal they would ſuppoſe to have been ſerved too late for an 
appeal to the next ſeſſions. And as to the order of con- 
firmation, they quaſhed that, as not being made on any ap- 
peal, and conſequently without juriſdiction; and at the ſame 
time quaſhed the latter part of the ſecond ſeſſions order, 
that reſcinded that confirmation, as not being properly be- 
fore them. n | 


Between the Pariſhes of Lydlinch and Hilton. 


1 caſe of New Windſor and White Waltham, Trin, 
5 Geo. x. turning chiefly on the certificates being con- 
chuſive to the pariſh which gave it, and certified two perſons 
as man and wife: it now came under debate again, and was 
determined, that the baſtard of a certificate-perſon is ſettled 
where born, and is not à child to be ſent back within the 
meaning of the ſtatute.“ 8 


Jackſon gui tam, c. ver. Gifling. 


N debt on the ſtatute 15 Car. 2. c. 8. for felling fat lambs 
alive, the defendant pleaded, that in the fame term another 


informed. againſt him and recovered, And on demurrer it 
was held ill, according to 2 Lev. 141. becauſe he did not ſet 


„ — —— — tt. 
— 


— — — — — — * 


9 Vide Burn's Juſtice, V. 8+ P. 350. aud che caſes there cited, gut 
7 


— 


1 
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out the days on which each bill was exhibited, that ſo the 
court might judge of the priority, | 


Davis ver/. Miller et ux. 


Fa ESE words, © You cheated the lawyer of his linen, 
and ſtood bawd to your daughter, to make it up with 
& him; you cheat every body; you cheated me of a ſheet; 
« you cheated Mr. Saunders, and I will let him know it;“ 


were held not actionable, without a colloquium of the plain- 
tiff's trade or profeſſion. 


Words not ac« 
tionable. 


f 1170 ＋ | Michaelmas Term 
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Ball verſ. The Hundred of Wymerſley in Northamp- 


tonſhire. 
What ig a good "TPON a cafe made at the aſſizes on the ſtatute of hue 
75. within and cry, it was ſtated, that ſoon after ſix in the mornin 
8G. 2.1% the plaintiff was robbed at two miles and an half diſtance 


againſt the from Northampton, and the highwayman cut his bridle and 
hundred. ſtirrups, threw them into a ditch, and turned his horſe looſe; 
that the plaintiff recovered them, remounted, rode through a 

village called Cotton, where he gave no notice, met three 

men on the road whom he informed of the robbery, and ar- 

rived at Northampton by ſeven of clock, and gave notice to 

an .inn-keeper there, from whence he went to Rotherthorpe, 

three miles off, where the high-conſtable lived, and between 

eight and nine gave notice. And whether this was ſufficient 

to maintain the action within 8 Geo. 2. c. 16. which requires 

that the party robbed ſhall . with as much convenient ſpeed as 

may be after the er give notice to one of the conſtables 

6 of the hundred, or to ſome conſtable of ſome town, pariſh, 


[ 1171 }] * village, hamlet, or tithing, near unto the place where ſuch 


„ robbery ſhall happen ?** was the queſtion. 


And the court on argument held it to be good notice, for 
the high conſtable is the propereſt perſon to go to, and it is 


2 _ 


—_ . dw wad 2 fu oa jy . x 
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not required he muſt go to the next conſtable. It appears the 
plaintiff loſt no time, conſidering the circumſtances he was 
in; and Rotherthorpe 1n is not at ſuch a diſtance, but that it 
may come within the meaning of the word near. So the 
plaintiff had judgment, * | | 


Coy verſ. Hymas. 


TH E plaintiff obtained judgment for 3881. os. 1d. In 
debt thereon he deſcribed it as a judgment for 3881. 
only, omitting the penny; the defendant pleaded Nu/ tiel 
record : and on iſſue joined inſiſted on the variance. The 
plaintiff defired it might ſtand over, and at another day pro- 
duced the record with a remittit of the penny added, The 
court reſented this as an abuſe of their indulgence, and ſaid 
they would ſtill conſider it in the ſituation it was in before: or 
if not, yet the variance was not cured, for a remittit muſt 
be before judgment, whereas this is after. And conſidering 
it as reducing the firſt judgment, is making an inconſiſtene 

on the record, The moſt it can amount to is, an acknow- 
ledgement of ſatisfaction of ſo much of the money recovered, 
The defendant had judgment of deficit de neon 


Holloway verſ. Smith, 


N treſpaſs the defendant juſtifies a diſtreſs for toll, and ſets 
forth a cuſtom in Daventry.to hold a fair on St. Auſtin's 
day and take toll ; and that queen Elizabeth reciting all this, 
had granted them two new fairs, one on the Tueſday after 
Eaſter, and the other on St. Matthew's day, with all profits, 
commodities, emoluments, liberties, and free cuſtoms ad hujuſ- 
modi ferias pertinen'; On demurrer the juſtification was 
held ill, for toll is not incident of common right, and there- 
fore not within the words of reference ; and being new fairs, 
upon which no toll is granted by expreſs words, the cuſtom 
cannot extend to them. So the plaintiff had judgment. 


4 * 
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—— 


* And every conſtable to whom ſuch notice ſhall be given, and every high 


znd petty conſtable within the hundred, as ſoon as the fame ſhall come to hs 
knowledge, by the party robbed, or by any to whom ſuch notice hath been 


given, ſhall with the utmoſt expedition make or cauſe to be made freſh ſuit 
hye and cry after the felons on pain of gl, with full coſts, half to the king 


and half to him who ſhail ſue in ſix months, 8 Geo. 2. c. 16. f. 11, 12. This 


penalty is but ſmall ; but as the not purſuing hue and cry was alſo an offence 
at the common law, the offender may be indicted and thereby fined and 
impriſoned. Vide Burn's Jul, v. 4. P. 20g, 


| ed 
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[ 1172 ] r on the Demiſe of Elizabeth Unirrle 65 
Jackſon. q 


What words in I PON a als ods at the aſſizes, it was ſtated, that 

2 will create a Ralph Clay being ſeiſed in fee of an eſtate called WoolP's 

| * 8 deviſed ; in theſe-words, ** As to Woolf Park I give it 

« to my wite Annabella for her life, and after her death to 

FE « my daughter Iſabella Addibel and her children on her 

&« body begotten or to be begotten by William Addibell her 

* huſband, and their heirs for ever.” That the wife is dead, 

and Iſabella at the time of making the will had one daughter 

| Elizabeth, and afterwards two ſons and one daughter, who 

- are all dead without iſſue: that Elizabeth had iflue the leffor 

of the plaintiff : that Iſabella ſurvived William Addibell and 

married Jackſon, by whom ſhe had a fon the preſent defendant, 
who entered on her death. 


| 

| The queſtion was, What eſtate paſſed to Iſabella and her 

| children by William Addibell ; the Dlaimiff infiſting, that Iſa- 

| bella was only tenant for life, and the children of that mar- 

| riage had the reverſion in fee: the defendant inſiſting, that 
| Ifabella was jointly ſeiſed in fee with the children, and having 

| ſurvived them all, and left him her ſon and heir, he is intitled, 


<-> Sf 


— 


And after ſeveral arguments the chief juſtice delivered th 

reſolution of the court: that Iſabella took as joint tenant. It 

* being ſtated that at the time of making the will ſhe had g 
child, which has been conſtrued to be equal to children. 

2 Vern, 106. Co. Lit. 9. is expreſs, that to A. et /iberis 

{is and their heirs, is a Sint fee to all. And it is no ob- 
jection, that by this means the ſeveral eſtates may commence 
| at different times. Co. Litt. 188. Pollexf. 373. Mo. 220. 


As Ifabella therefore ſurvived all the children ſhe had by 
William Addibel, the whole fee veſted in her, and deſcended 
to her ſon the defendant, Who had judgment accordingly. 


| ; bas the Pariſhes of Nympsfield aud Woodcheſtet Will | 
| in Glouceſterſhire, 


| 
3 99 N 1731 a man and his wife were removed "IE Nympſ- 


remove a man field ro Woodcheſter, and there wag no appeal. They 
_ and 4 pez is had afterwards returned to Nympsfield, and had there three 
free born chit. children, who were now ſent from Nympsfield to Woodcheſ- 
dren. ter together with the father. And upon appeal as to the 
8 children, it was offered to give in evidence, that the man had 
| [ 1173 3 a former wife, and conſequently the children born at Nympſ- 
i! weld Vere as baſtards ſettled there. 1 ſeſſions refuſed to 


| | let 


* N 
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let Woodcheſter go into this evidence, being of opinion, that 
Woodcheſter was concluded by the firſt order unappealed 
from, and that it made no difference that the children were | 
born 3 5 i 
'The court upon debate confirmed both orders. For the | 
marriage being eſtabliſhed by the firſt order, the ſettlement of the "1 | 
children (which is derivative) follows of courſe, and can no 1 
way be impeached, but by entering into the merits of the 
order, which has been acquieſced in. And nothing is 
more eſtabliſned, than that an order unappealed from is con- 
clufive, Salk. 524. 527. Cartb. 516. nt 


Between the Pariſhes of Great Charte and Ken- 


nington. 


WO juſtices of peace made an order of removal, which 4 juſſice can« 
was quaſhed at ſeſſions becauſe ona of the juſtices of the eee el 
e was an inhabitant of the pariſh from whence the pauper per from bis 
was removed. Upon debate in B. R. it was inſiſted, that O pariſh 
13 & 14 Car. 2. c. 12. gives the power to any two juſtices of 
the peace: and ſo has been the practice. And the inſtance 
of corporations where there are but two juſtices of the peace, 
or but one pariſh, was inſiſted on. And beſides there lay an 
appeal. | 
But the court held, that this was a judicial act, and the 
party intereſted is tacitly e Lord Raymond, who 
lived in the pariſh of Abbotts Langley, went off the Bench, 
when one of their orders came before the court. They ſaid 
the practice could not overturn ſo fundamental a rule of juſ- 
tice, as that a party intereſted could not be a judge. And as 
to the caſe of corporations, they ſaid, that if it appeared there 
were no other juſtices, it might be allowed: to prevent a 
failure of juſtice. And therefore they confirmed the order of 
ſeſſions. Vide the act 16 Geo. 2. c. 18. to remedy this. Salk, 


396. 607. ® 
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Stamma verſ. Brown. 


HE ſhip the Gothick Lyon being advertiſed to be going Where the mel. 
to Marſeilles, goods were ſhipt on board her on behalf ter acts only for 
the plaintiff, and a bill of lading ſigned by the maſter, the beneft of 


* A N it . 
whereby he undertakes to go a droite route a Marſzilles, and the nd gonerd iis 


defendant underwrote a policy from Falmouth (where the though it may 


yu where taken in) to Marſeilles : before the ſhip departed be a deviation 


| ; breach of 
the port of London, another advertiſement was pub- cone 


— » — 


3 


ann 


=_— vide Burn's Juſtice v. 3. p. 27. . 8 
liched 


1160 
[1174 } 
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liſhed for goods to Genoa, Leghorn and Naples; and the 
plaintiff's agent was told, it was intended to go to thoſe 
ports firſt, and then come back to Marſeilles; but he inſiſted 
that his bargain was to go firſt or directly to Marſeilles, and 
he would not conſent to let her paſs by Marſeilles, or alter his 
inſurance. ; e 7 
The ſhip however did paſs by Marſeilles, and after deſiver- 
ing her cargo at the other ports, ſet out on her return for 
Marſeilles with the plaintiff's goods: but in her voyage 


tlither was blown up in an engagement with a Spaniſh ſhip. 


Ante 851. 


And in an action upon the policy, the breach was aſſigned of 
a loſs by the barratry of the maſter. And the plaintiff inſiſted, 
that any fraud or maleverſation of the maſter was within the 
meaning of the word barratry. Dufreſne terms it dolus qui 
fit in contractibus, and fo do all the dictonaries, as Floris“ 


Ttalian Dif. verbo barrataria; Minſbeu, Furetier, &&c. 


And that in the caſes of Knight v. Cambridge, and Knight 
v. Dodd, Paſ. 10 Geo. 1. where the loſs was laid to be per 


fraudem of the maſter, the court held it a good aſſignment 


of a breach, there being the word barratry in the policy. 


The defendant's counſel inſiſted, this was no more than 
a deviation, in which caſe the inſurer is diſcharged, and the 
plaintiff's remedy is againſt the owners or maſter, That this 
cannot be called a crime in the maſter, when he is acting all 


the while for the benefit of his owners, 


The chief juſtice in his direction to the jury told them, 
that this being againſt the expreſs agreement to go firſt to 
Marſeilles, ſeemed to be more than a common deviation; 
being a formed deſign to deceive the contractor. And com- 
pared it to the caſe of ſailing out of port without paying duties, 
whereby the ſhip was ſubjected to forfeiture, and which has 
been held to be barratry. ; | | 1 


The jury ſtaid out ſome time, and upon their return aſked 
the chief juſtice, Whether if the maſter was to have no bene- 
fit to himſelf by paſſing by Marſeilles, and went only to the 
other places firſt for the benefit of his owners, that would be 
a barratry ? And the chief chief juſtice anſwering, No, they 


found for the defendant. , 


And now a new trial being moved for the cafe was argued 
and all the court was of opinion, that the verdict was right. 


K For the maſter has acted conſiſtent with his duty to his owners, 


barratry there muſt be ſomething of a criminal nature, as well 


and the plaintiff's agent knew of the intended alteration, be- 


fore the goods were put on board, and might have refuſed 


to ſhip them, or have altered the inſurance ; that to make it 


as 
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10 8 breach of contract; and that here the breach being aſ- [1175 
ſigned only on the barratry, was not ſupported by the evi- 
dence. So the defendant had judgment. re 


Barker verſ. Sutetees. 
N a ſpecial verdict in ejectment, the queſtion turned up- Or rejected in 


on theſe words in a will, (vz.) I give the ſaid premiſes in etien 
to my grandſon, - his heirs and aſſigns, but in caſe he dies be- 
fore he attains the age of twenty-one years or marriage, and 
without iſſue, then and in ſuch cafe he deviſed the fame to the 
defendant.” The fact was, that the grandfon attained twenty- 
one, and died having never been married. And it was in- 
ſiſted, that the attaining twenty-one was a performance of the 
condition, and veſted the eſtate abſolutely in the grandſon, 
under whom the leſſor of the plaintiff claimed. And judg- 
ment was accordingly given in the county palatine of Dur- 


ham, whereof error was brought in Banco Regis. 


And after ſeveral arguments, the court affirmed the judg- 
ment, upon the authority of Price v. Hunt in Pollexf. 645. 
where the word or was conſtrued conjunctively. And they 
aid they would read this without the word or, as if it run, 
* And if he dies before twenty-one, unmarried and without 

« iſſue” ; which he did not do, for one of the circumſtances X 
failed. And all put together are but in the nature of one con- 
tingency : and it was conſiderable, that this was not a con- 
dition precedent, but to deſtroy an eſtate deviſed by the for- 

mer words in fee. b 


The caſes relied on : contra were 2 Vern 888. Cro. Car. 
154. Sir M. Jones 205, 1 Roll. Abr. 835. Pl. 4. 


| Eaſt-India Company verſ. Chitty. 


AT half an hour after eleven in the morning of 18th Ja- At what time « 
nuary, the defendant being indebted to the plaintiffs, N note 
paid to their caſhier a note of Caſwell and Mount, goldſmiths mandedZ-. 
in Lombard-ftreet ; they continued to pay all nates till the 
next day at two; and immediately after they had ſtapt pay- 
ment, the company's ſervant came with the note. The queſ- 
tion was, Who ſhould bear the loſs ? And upon examining 
, WI merchants, it was held, that the company had made it their 
own, by not ſending it out the afternoon of the 18th, or at 
furtheſt the next morning. So there was. a verdict for the 


defendant. * 
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| | y : # Vide poſt 1248. a | 
5 Vor. II, > a Memozandum 


SS 
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1776 1 Memoꝛzandum. Having received a conſiderable addition 


to amy fortune, and ſome degree of” eaſe and retirement 
being Halses fre er 125 my Lats I 465. term reſigned 
; my offices 50 ſolicitor general, king's counſel, and re- 
cC“C̃order of the city of London; and left off my practice at 
Is "the Houſe of Lords, council table, de ws and all the 
aan courts in Meſiminſter-hall, except the King's Bench, and 
& there alſo at the afternoon ſittings. His majeſty, when 
at a private audience I took leave of him, expreſſed him. 
ſelf with the greateſt goodneſs towards me, and honoured 
me with his patent to take place for lle next * his attory 
ney geueral. Anno =tatis meæ 47. 
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Hilary Term 


16 Georgii 2 Regis, In B. R. 


Sir William Lee, Knt. Chief Juſtice, 
Sir William Chapple, Kat. 

Martin Wright, Eſq; Juſtices: 
Thomas Deniſon, Eſq; 
Sir Dudley Ryder, Knt: Attorney-General, 
The Hon. Wilkam Murray, Solicitor-General, 
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Tomlin verſ. Purlis. 


DE BT was brought in an inferior court at Rocheſter An apt ive 
upon a bond. The defendant pleaded dureſs of impri- TY 92 
ſonment. To which the plaintiff replied, that he was at — 5 2 * 
large, and at his own diſpoſal, and executed the Bond of His affirmative and 
free will; and not for fear of impriſonment : and concludes νe. 

to the country. To this there was a demurrer, and judg- 


ment given for the plaintiff. 


lt was now objected on error, that it is not ſaid, he was 
txtra quamlibet priſonam, which is the ancient way of plead- 
ing: and that at leaſt the replication ſhould have concluded 
with an averment. | | 
Sed per Curiam. This is ſuch an affirmative as implies a 
negative ; like the caſe of pleading in a writ of right, where 
the demandant counts, that he has more right than the te- 
nant,. and the plea of the tenant is, that he hath more right | 
than the demandant. The ancient rule of requiring an af- 
firmative and negative has been long broke into, as in the 
common cafe of infancy, where formerly they not only te- U 1178 ] 
plied fall age, but alſo traverſed the infancy, which is 


not 
now required. Sir T. Jones 6. It is enough, if the ſecond 
affirmative is ſo contrary to the firſt, that the firſt cannot in 
a degree be true. So the judgment was affimdd. 


1164 Hirany TEAM 16 Gto. 2. 
| Harriſon verſ. Grundy. | | 
When awards Tr court held, that ong & 10. 3. e. 15. they 


are to be com- 


e aha could not receive any complaint to ſet aſide an awa 
8 till the ſubmiſſion was made a rule of court: and that a on- 
ſent in the ſubmiſſion bond, to make the award a rule of 
court, inſtead of the ſubmiſſion, would not warrant their in- 
terpoſing. | 
Paterſon verſe Taſh. At Guildhall. 
Factor cannot 


pawn. T was held by C. J. Lee, that though a factor has power 
to ſell, and thereby-bind his principal, yet he cannot-bind 

or affect the property of the goods by pledging them as a 

ſecurity for his own debt, though there 1s the formality of a 

bill of parcels and a receipt. And the jury found accord- 


2 ingly. | 
xv. Mynot ver/. Bridge et al, 
Where the court + th1- O declarations were delivered at the ſuit of the ſame 
Vill not oblige plaintiff againſt the ſame defendants, one of them for a 
conſolidating of. | 
declarations? Tight of way from one part of a cloſe to one part of a town, 
| and the r was for another way from another part of the 
cloſe to another part of the town : and the court refuſed to 
| conſolidate them, becauſe the plaintiff may be ready as to 
"FER one, and not as to the other: and in the caſe two years ſince 
Gave 149. of Smith v. Crabb, for the ſame reaſon the court refuſed to 
canſolidate ſeveral declarations in ejectment. 


Serecold verſ. Hampſon, Bart. 


ow ont LE ! H E defendant was outlawed in a perſonal action, with- 

an ws out any affidavit made of the plaintiff's demand: and 

outlawry. having brought error, he aſſigned his being beyond ſea at the 

| time of the outlawry, for which the court made no difficulty 

to reverſe it. But then the queſtion was, upon what terms 

they ſhould do it, the plaintiff inſiſting on pech bail, and 

11179 ) having now made a proper affidavit : and the defendant in- 
fiſting to file common bail only. © tad; og 

The court upon conſidering the words of 4 & 5 V. & 

A. c. 18. F 3. which impowers the outlaw to appear by at- 

torney (as he did here) and ſays, It ſhall be reverſed. with- 

& out bail in all caſes, but where ſpecial bail ſhall be ordered 

by dhe court, declared they were of opinion, they had 2 


9 


diſeretionary power to require it or not; and that the want of 


an affidavit befor e, was no objection, becauſe that is only re- 
guiſite to warrant an arreſt ; and here was one in time, 1 
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the new action that muſt be brought. And though the 
31 Eliz. c. 3. F 3. is the only act that expreſly requires 
bail ; it is not to be inferred from thence, that in other caſes 8. M. 496. 
it ought not to be inſiſted on; for that act makes a new Carth. 459. 
error, and the bail upon it is abſolutely to pay the condemna- t in Frog 
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Martin; on the Demiſe of John T regonwell, Eſq; 
. verſ. Strachan et al. 


— 


j | 
E ejectment for lands in the county of Dorſet, a ſpecial moan in tail , 
verdict was found, whereon the ſhort ſtate of the caſe {hae W 


was this: tenant in tail ex parte materna, with the reverſion parte materna 


in fes in himſelf on the part of the mother alſo, ſuffers a fufers e com- 
common recovery to the uſe of himſelf in fee. And Whether th. old uſe is * | 


this fee om his death veſted in his heir on the part of the father, gone, and it 4 
or of the mother ? was the queſtion. deſcends to his 


} - 


l 


N. p \ 
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| 
al 
| 


right heir. $ 
And after two arguments at bar, the chief juſtice delivered ML. 
the reſolution of the court: that by the common recovery to 


the uſe of himſelf in fee, the title under the ſettlement was | 
deſtroyed, and a new fee acquired, deſcendible to the right Z<£+ ++ 
heir of him that ſuffered the recovery. He faid, it was true, Agi. 2 $1...) | 
that iſ 4. ſo ſeiſed, had made a feoffment to the uſe of his- 4 LP 8 ſi 
own right heirs, it would work no alteration, but be the ſame ,, / 7 1 it 
uſe, according to Co. Lit. 13. 3 Lev. 406. Salk. 590. 0 . 25 * 
3. &. J. 


i 
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that is only in the caſe of a deſcent; whereas here the eſtate- ''F 
tail he took, was a purchaſer per formam doni. In the caſe 
of a common recovery the recoveror has a fee as the grantee 
of tenant in tail, Poph. 5. and a full fee paſſes. The caſe 
of Simmonds v. Cudmore, Salk. 338. was upon the opera- 
tion of a fine, which differs widely from that of a recovery, 
The charges of tenant in tail affect the fee gained ( Poph. 55 
but no act or charge of the remainder man ſubſiſts, which 
ſhews nothing of his eſtate paſſes. 1 Co. Capels's caſe. The 
leſſor of the plaintiff therefore claiming only as heir on the U 1180 ] 
part of the mother, there was judgment for the defendants, 


Affirmed in the Houſe of Lords, by the unanimous 
ppinion of all the other judges, 8 


The Caſe of the Corporation of Scarborough. 9 
MANDAMUS was moved for on 11 Gee. 1. c. 4. Mandamus. 


A 5 2. to 7 to the election of bailiffs, coroners, 
ehamberlains, and the other annual officers of the corpora- 
tion; there not having been any good officers ſince the year 
17 36, and thoſe that have been in fact, choſen, ſeveral of 
them had judgments of o»/ter againſt them. And upon 
5 rt  _  conlidering 


H LAKY TERM 16 7 a 2. 


conſi dering the caſes of Tintagel and Aberyſtwith, (ants 
1003. 1157.) court granted a mandamus : here being no 
div reaſonable expectation of juſtifying the rights of the preſent 
pjoſſeſſors, and the act being made to prevent the confuſion 
5 in corporations that muſt enſue. And they faid it ſhould 
go not onl for the head officer, but alſo for the others who 
were neceſſary conſtituent parts of the ren and AN 

within the reaſon of the ſtatute. 


NE 15 Howarth ver Willett, r 
| Venue, A Dc LARATION upon e Was laid in Lars 


caſhire, and delivered here 8th February. I moved on 
an affidavit that it was ſigned at Briſtol, 2 that the com- 
mon affidavit to change the venue was ſent for, that we 
might have time, And the court inclined to have relieved 
F us, if it had not appeared to ariſe in Briſtol, where there is 
* % N. no Lent aſſizes; and they could not order it to an adjacent 
auen without conſent of both ſides, e the RE 
pdffered his conſent to avoid delay. 4 
N - Morres, Bart. verſ. Barry. | 
YL The cours il E R ROR of a judgment in ejectment for lands in 11. 
1 90 land, where there are two demiſes laid of the ſame pre- 
ment to ſupport miles for the ſame term both as to commencement and 
8 duration; and the judgment is, that the plaintiff recover his 
1 9 28 025 terms (in the Wd number) in the premiſes. 


[ 1181 ] It was objected, that both leſſors could not have a title to 
demiſe the whole; and therefore there was an inconſiſtency 
in the judgment, and non conſtat which of the leſſors Tights 
is eſtabliſhed, | 

Sed per Curiam. As this: is after a n A aw poſibility 

of title conſiſtent with the judgment will be ſufficient. The 

two leſſors might be jointenants, and yet refuſe to join in 2 

leaſe ; and having an intereſt in every part of the land, it 

Ante 908. was not improper for each to demiſe the whole. The judg- 
| . ment does not intitle the plaintiff to hold one moment longer, 

. than he ought to do if it had been term in | the ſingular num- 

ber. So the ae en was affirmed. 


2035 + 6 Je eee 


Herbert wer/; Griffiths. 7 


Plea waived AO debt on bond for performance of 3 the Ye. 
+; th pag ' fendant pleaded Nil debet, to which there” Was 2 
nyt: aut demurrer and joinder in demurrer. And upon. the defen- 


dant's conſenting to put the plaintiff into as good a condition 
as 


— 
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as if he had pleaded right at firſt, the court permitted him te ; 
waive his firſt plea, and plead performance of covenants. - FN 
Dominus Rex verſe Thomas Sergiſon, Eſq; 

A N information was moved for againſt him for not con- Information, 

demning a horſe taken out of a team under the ſtatute , 
© Gee, 1. c. 12. which requires proof to be made before ea 
juſtice, of the cauſe of forfeiture ; and the party who ſeized | 
tendering his own oath, the defendant ſcrupled to take it, or 
determine. the affair, in the abſence of the owner or driver, 
Et per Curiam. They were both reaſonable objections. 
Why is not the perſon who ſeized, and is to have the benefit 
of the forfeiture, within the reaſon of excluding informers 
where there is a penalty? Making proof mult mean legal 
proof. The other alſo is but natural juſtice. There are 
exceptions in the act as to one ſtone, or one piece of timber, 
though drawn by ever ſo many horſes ; and ought not the 
owner, to have an opportunity of ſhewing it? The rule was 
diſcharged with cos, 'S ere 


Between the Pariſhes of Atherton and Barton. [11821 


ho and 


'A PERSON ſettled in Atherton hires - himſelf into Agreement to 


Barton for one year, at 40. wages, and either maſter or Parton = 
ſervant to be at liberty to determine the contract at the end ron ary 
of any quarter, upon a month's notice. And it is ſtated, it under a hir- 
that he ſerved the year out, but that at the time of the hiring s fon a gear. 
the pauper declared, he made the agreement ingthat manner, Ante 950. 


to prevent loſing his former ſettlement. And upon this cafe 


the two juſtices and ſeſſions held it no ſettlement in Barton. 


But the court on debate quaſhed both the orders; for 
this is the common ſort of hiring for a year, with an inten- 
tion to ſtay together (as in fact they did); and if this ſhould 
be determined not to gain a fettlement, it would oyerturn 
great numbers of ſettlements that ſubſiſt on ſuch hirings, 

HFillerſdon verſ. Skildroy, ; | 

FT E R error in the Exchequer Chamber, the court A eadmen 

AX amended the judgment, by adding the introduQtory after error 

words to the awarding a writ of inquiry, vis, That the brought. | 

aig 4 ought to recover his damages againſt the defendant. 

or this is but a conſequence of determing that the replica- 
tion which the defendant demurred to was good. Vide ante 
1133. Blakey. v. Birmingham, and Slicer v. Thompſon, 

ente 1156. | | SLOT Tha 
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are fold by a 
factor at his 
o rifque, the 
vendee is not 
anſwerable to 
abc owner, 
. 


213 


If a material cir. 
cumſtance'is 

_ concealed from 
an inſurer, the 


policy is void. 


Where goods | 


Hitany: TEAM 16-G ro: 2. 
- © Scfimfhire ve Alderton. Ar Guildhall. 
HE plaintiff, who was farmer in the ifle of Ely, ſent 
: | up. oats. to Bear- key, configned to one Hunt as his 
factor. The cuſtom of the trade appeared to be, that for- 
merly the factor had 44. per quarter for ſelling them, and 
they gave immediate notice to the farmer of the name of the 
buyer, and the price: but this being inconvenient to farmers 
at a diſtance, it had for many years paſt been cuſtomary for 
the farmer to allow 2d. per. quarter more, upon the fattor's 
taking the riſque of the debts : fince which they hać ceaſed 
to inform the farmers of the buyers. The goods in the pre. 


ſent caſe were ſold; but the factor os the plaintiff (be. 


fore actual payment) gave notice to the defendant (the buyer) 


not to pay the factor, which he did notwithſtanding : and 
thereupon this action was brought, ooo 
The chief juſtice was of opinion, that this new method 
had not deprived the farmer of his remedy againſt the buyer, 

vided there was no payment to the factor. And the only 
reaſon of advancing 2d. per quarter. was, to have both at 
ſtake + and here being notice before actual payment, there 
could be no harm done. And therefore he directed the jury 


- In fayour of the plaintiff. They went out and found for the 


defendarit ; were ſent out a ſecond and a third time to re- 


\ conſider it, and ſtill adhered to their verdi& ; and being 
aſked man by man, they ſeparately declared they found for 


the defendant. Upon this a new trial was moved for, and 
no cauſe being ſhewn' was accordingly granted. And at the 


fittings after this term it eame on again before a ſpecial jury; 
when the chief juſtice deelared, that à factor's ſale does by 


the general rule of law create a contract between the owner 
and buyer. But notwithſtanding this, the jury found for 
the defendant ; and being aſked their reaſon, declared, that 
they thought from the circumſtances no credit was given as 
between the owner and buyer, and that the latter was anſwer- 
able to the factor only, and he only to the owner. 


Seaman verſ. Fonereau. At Guildhall. 


Na2s5th Auguſt. 1740, the defendant under-wrote 2 

policy from Carolina to Holland. It appeared the 
agent for the plaintiff had on 23d Auguſt received a letter 
from Cowes dated 21ſt Auguſt, wherein it is ſaid, The 
* 22th of this month, I was in company with the ſhip 
« Davy, (the ſhip in queſtion) at twelve in the night loſt 
* fight of her all at once; the captain ſpoke to me the day 
* before that he was leaky, and the next day we had a hard 


«& gale.” 


— 
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« pale,” The ſhip however continued her voyage till 19th 
Auguſt, When ſhe was taken by the Spaniards : and there 
was ho pretence of — knowledge of the actual loſs at the 
ume öf The inſürance, bur it was made in conſequericevf a 
letter received that day from the plaintiff abroad, dated 27th 

June before. "£37 i he Oe 
Several brokers were examined, and proved that the agent 
ought to have diſcloſed the letter; for either the defendant 
would not have under-wrote, or inſiſted on a higher premium. 
And the chief juſtice was of that opinion, and declared, 
that as 
know” all the . circumſtances. Þ And he thought it not 
material, that the loſs was not ſuch an one as the letter 
imported; for thoſe things are to be conſidered in the ſitua- 
tion of them at the time of the contract, and not to be judged 
of by ſubſequent events; he therefore thought it a ſtrong 
caſe of the defendant, ;and the jury found accordingly. - 


„ 


f Vol. II. 


e are contracts upon chance, each party ought to 
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A juſtification 


is imperfectly 
venire facias de 8 that no writ of ſeiſin or execution is found, the court 
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Middleton ver. Price. 


under a return- N tre ass and falſe impriſonment againſt the plaintiff in 
able proceſs is the action and the officer, they jointly juſtified under a 


il ren by proceſs of the court at Welch Pool, returnable at the next 
w etu 0 0 
— ik ehe court. And it not being ſhewn, that any return was made, 


plaintiff jbin the court held, that the officer was a treſpaſſer ab ine, and 


with the officer that the plaintiff, by joining with him in the plea is equally 


judgmentagan affected by the defect of it, And therefore there was judg- 

=. ment againſt them both. | | 
| Dominus Rex ver/. Monkhouſe. 

No replevia of INH E court granted an attachment againſt the under- 

— 8 L {heriffof Chumberland, for granting a replevin of goods 

— diſtrained on a conviction for deex-ſtcaling. 


[1185] Lewis, on the Demiſe of the Earl of Derby, ver/ 
7 : Witham. | 


POW a ſpecial verdict in ejectment, the defendant claim- 
ed under a common recovery, whereby it was inſiſted 
found, and no the leſſor of the plaintiff was barred. But exception being 


A recovery 
without ſeiſin 


novo * 80. 2 was 


* 


was of opinion the defendant could not take any advantage 

of the recovery. It was then moved, that a venire facias de 

novo might go, this being an old recovery an hundred years 

apo, on Which execution would be preſumed; and in fact 

there was a writ of ſeiſin and a return, and fo this recovery is 

completely found in a cauſe now depending on the demiſe of 

the duke of Athol : it was likewiſe inſiſted, that the minutes 109 24 5p 

ind this recovery pront, &c. and therefore warrant the in- 

ſerting this. wart und & 

Sid per Curiam. A venire facias de novo can only be granted 

upon what appears to the court on this record; and unleſs the 

record warrants it, it will be error to grant it. 8 Cy. Love- 

day's caſe. It is not the verdict, but the defendant's title 

that is imperfect; how can we ſuggeſt, that the jury have 

miſbehaved themſelves; and yet that muſt be an 1 uction 

of a venire facias de nouo. 1 7 | 
It was then prayed, that an entry might be made of its 

being aſked and denied: but as to that, the court ſaid, that as 

it was to iflue upon the record, it would be grantable by th 

court where error was brought: as was done in the Houſe of 

Lords lately in the caſe of the wine- licence office. Ante 1125. 


Affirmed in the Houſe of Lords upon the queſtions put to 
the judges in both reſpects. 


Dewey verſ. Sopp. 


THE defendant obtained time to plead, on the terms of The defendant 
pleading an iſſuable plea, rejoining gratis, and taking is not bound by 
ſhort notice of trial. The action was on a bond, conditioned TRIO 17 Jig 
to ſurrender a copyhold at the requeſt and coſts of the plain- — af- 
tiff; and the plea was, that the plaintiff never requeſted : fords cauſe of 
the plaintiff replied a requeſt, and made up the iſſue with a demurter. 
tejoinder to the country; which the defendant ſtruck out, OE 

and demurred, ſo near to the aſſizes, that the plaintift expect- 

ing a trial, had the record made up, and actually tried the 

cauſe before he heard of the demurrer. And now upon mo-! . 
tion, the court ſet aſide the verdi& : for the conſtruction of [ 1186 ] 


theſe terms put upon the defendants,” when they aſked time 
to plead, is not to oblige them in all events to join iſſue to the 
country; but only where the replication offers a fair iſſue, _ 
and affords no reafonable cauſe of demurrer : now here the 
teplication not ſhewing any tender of a ſurrender, does give 
ſuch colour of objection, as will warrant what the defen- 


dant hath done. | | 5 
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Over of a deed 
not to be dif. 


penſed with 


though ſhewn 
to be loſt, 


court to diſpenſe with it, the defendant having the, original 
leaſe, and therefore not inconvenienced. But the court on 


| deiial of it would be error. I 
upon any particular rule of the court, but on the general right 


Plaintiff cannot 
call for return 
of a capias ad 
ſatixfaciendum 


pending error. 


Ante 867. 


( 1187 ] 
There can be no 
market-overt 
for pawning, 
and the court 
cannot take no- 
tice of the cuſ- 
tom of London 
as to ſhops. 


in its nature ſtopt all ſorts of proceedings, and the ſheriff 
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Seoreſby verſe Sparrow. 

T H E plaintiff declared in covenant, making a profert of 
+... the counterpart executed by the defendant, and aſſigned 
the breach in non-payment. of rent. The defendant. de- 
manded oyer x. and upon ſearch. the plaintiff could not find it, 
and upon, afſidavits of his inability to give oyer, applied to the 


conſideration declared they could not do it; the plaintiff was 
bound to make a Ke elſe his declaration would be de- 
murred to; the defendant is 5 law intitled to oyer, and the 

_ T hey faid this does not depend 
of law, which the court cannot diſpenfe with. 1 Mod. 266. 
It was the plaintiff's fault to bring the action, before he had 
the deed, or a proper diſcovery. And it is not like the caſe 
of a defendant whoſe deed is in the plaintiff's hands, where 
the court will grant imparlances from time to time until it is 
produced. n 


13 91 " 


Smith ve,. Nicholſon. 


C 
T H E plaintiff in order to proceed againſt bail took out a 
capias ad ſatisfaciendum on the 3d of December, on the 
4th a writ of error was allowed, notwithſtanding which he 
called for a'return of non eff inventus ; and then waiting till 
the writ of error was at an end, proceeded by ſcire facias againſt 
the bail. And now upon motion the whale proceedings were 
ſet aſide ; for the ground of them, viz. the return of non eff 
inventus, was obtained after notice of the writ of error, which 


could not ſo much as look: after the defendant in order to 
ground ſuch a return upon. 

Sir John Hartop verſ. Alderman Hoare et al. 
I trover for jewels, the jury found this ſpecial verdict. 
1 That the plaintiff being owner of the jewels, lodged them 
in the hands of Seamer a goldſmith for ſafe cuſtody only, in- 
cloſed in a paper ſealed up, and that alſo incloſed in a bag 
ſealed-up with the plaintiff's ſeal, and took a receipt from him 
for the ſame. I hat Seamer broke the ſeals, and carried 
the jewels to the defendants open ſhop in Fleet-ſtreet, where 
they traded in jewels, and often lent money on the ſecurity 
of jewels, and there borrowed. of them 4300/, and depoſited 
the Jewels as his own by way of ſecurity, at the ſame time 


— 
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pivin his note for the money. That Seamer had no autho- 
rity from the plaintiff to ſell, order, pawn, or diſpoſe of the 
jewels, and that the defendants have converted them to their 
This cauſe was twice ſolemnly argued at the bar, the firſt 
time by ſerjeant Prime and Mr. Mildmay, and the ſecond 
thee by myſelf and Mr. Bootle. And this term the chief 
juſtice dehvered the reſolution of the court as follows : | 


The general queſtion in this caſe is, Whether the propert 
found to, be originally in the plaintiff is diveſted by. any a 
found to have been done in this caſe? In order to conſider 
this, it will be proper to ſee, x. How Seamer ſtands with re- 
gard to the plaintiff, and 2. With regard to the defendants. 


1. As to the plaintiff, he is a mere bailee for falſe euſtody 
only, without any authority to open the bag the jewels were 


: 
. 


in; and he was a treſpaſſer in ſo doing. 4 Co. 23. Mo. 248. / | 


Go, Lit. 89. a. 


2. As to the defendants, though they came honeſtly by 
them, yet they are within the general rule of caveat emptor, 
unleſs ſomething appears particularly to exempt them. W hat 
they rely upon is, that they are purchaſers of them in a mar- 
ket-overt, it being found that they bought them in an open 
ſhop, where they dealt in jewels, which according to the cuſ- 
tom of London is a market-overt for that purpoſe. | 


To this it was properly anſwered by the plaintiff that this 
cuſtom not being found, the court cannot judicially take no- 
tice of it; and in all caſes theſe cuſtoms are pleaded or found. 
For this purpoſe was cited the caſe of Argyle v. Hunt, 
Trin. 5 Geo. 1. (ante 187.) where a prohibition was moved 
for after ſentence, becauſe it appeared in the libel, that the 
word whore was ſpoken in London ; but denied, for though 
the words appear to be ſpoken there, yet the cuſtom does 
not appear: and though (faid the court) we have ſuch a pri- 
vate knowledge of it, that upon motions we do not put the 
party to produce affidavit of it; yet we cannot judicially take 
notice of it. And agreeable to this is 5 Med. 162. Carth. 
75. Salk. 125. 243. Mo. 360. Co. Lit. 175. 5. Cre. 
Car. 517, Cro. Fac. 6g. a 

Another, and we think alſo a proper anſwer, was likewiſe 
given, that if we could take notice of the euſtom, yet that 
extends only to the caſe of a ſale, and not of a pawn. Pert. 

435. Ney. 28. 2 Sid. 139. Lamb. 619. 35 H. 6. 25. 

enk. Cent. $3. | | 
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It is a rule that all cuſtoms muſt be taken ſtrictly, and not 
extend to ſimilar caſes. 1 Roll. Abr. 567, 568. Show. 4. 


Owen. 4. 2 Les. 101. 208. x Bulft. 207. 2 Roll. Abr. 85. 


pl. 3. 2 Inſt. 713. but here a pawn is not a ſimilar caſe; 


fales in maket-overt are encouraged, becauſe it is a circulation 


of property, whereas pawning is pro tempore a locking of it up, 


There is no occaſion to pray in aid of x Fac? 1. c. 21. in 


this caſe ; though it was not arias br cs from for the 
5 


plaintiff. We are all of opinion, the plaintiff muſt have judg- 


ment. 
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Taylor verſ. Hall. 


HE court held, that it was not actionable to ay, the Not actionable 
or 


plaintiff had had the pox. For it is avoiding him for fear 
of contagion, and refuſing to keep him company, that is the 
legal notion of damage ; and when he is cured, thoſe incon- 
yeniencies will not attend him. And judgment was arreſted. 


Dominus Rex ver/. Eyre, Clerk. 


exceptions taken to it, the court made a rule upon the proſe. 
cutor, to ſhew cauſe why the delivery out of the writ to the 


to ſay A. has 
had the pox. 


* 


ſheriff ſhould not be ſtaid: before an opportunity came of 


ſhewing cauſe, the return of the writ was out : and the pro- 
ſecutor ſued out a ſecond writ e Cancellaria, and to prevent 
the loſs of that, deſired that the defendant might at once take 
his exceptions by a motion to quaſh. 

The firſt exception was, that the former writ being in- 
rolled in B. R. the Chancery could not iſſue a ſecond writ 
but by 5 Eliz. c. 23. ſuch ſecond writ was to iſſue from 
B. R. To this it was anſwered, that the act related only to 


the caſe where the firſt writ had actually iſſued, and the ſheriff 


had 


AV RIT de excommunicato capiendo iſſued out of Chan- Excommuni- 
cery, which was opened and inrolled in B. R. but upon Ins 
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had returned non e inventus ; where the court can fine him 


if they ſee occaſion, and iſſue capias, alias, and plurfes. Ft 
Curiam. The anſwer is right; if-the firſt writ had been 


actually quaſhed, they muſt have gone to the Chancery for 


oY 


On what bonds 


there mall be 


bail in error. 


Ante 476. 959- 


[ 1192 } 


another. 


Second exception. That it is raid tobe onanappeal and com- 
plaint of nullity: now from a nullity there lies no appeal. 
Anſwer. This is their form, which Tr:in. 3 Geo. 1. Rex v. 
Elderton, it was held we muſt have regard 5 they kay words 

with an wet cynſimilia, which is allowed:: 


7 
Third exception. The judge is made a 12 and | is con- 
demned in coſts. Mo. 540. 1 Ven. 86. Anſwer. In this 
Fen there could be no other, he ex officio excommunicates a 
; that man appeals, and muft make fomebody a party; 
* is no promoter, and therefore he eites the judge: the 
ſuperior juriſdiction is of opinion, he has done the man an 
injury, and why then ſhould he not pay coſts ? Lord Talbot 
in his time, and lord Hardwicke ſince, upon exceptians to the 
fignificavit, held, it was proper to make him a party, and that 
he was liable to coſts,” 
The court (after time then to 1 der) diſcharged the 
rule for quaſhing, and ordered it to be inrolled, and delivered 
out to the ſheriff, 


Tkrale ver f Vas | 


PHE condition of a bond was, that if the plaintiff fur- 
niſhed a third perſon's cellar with beer, the defendant 
would pay, not exceeding 1007. The defendant pleaded, that 
nane was delivered: to which the plaintiff replied a delivery 
to the value of 80. and the defendant demurred. And 
judgment was given for the plaintiff, *_ - 


Of this judgment error was brought; and bail not heing 


put in, execution was taken out. And now upon confidera- 


tion of 3 Fac. 1. c. 8. where the words are, Bonds for the 
payment of money only, the court ſet aſide the execution : for 
this is by no means a certain demand, but reſts upon a 
quantum meruit ; and the ſum is only put into the replication, 
in order to aſſign a breach. And the act being to reſtrain a 
legal remedy, muſt be taken ſtrictly. 1 Keb. 5 Carth. 28. 
2 Bulft. 54. 1 Lev. 115. 


Fitts 


\ 


- Parnrry TexM 16 Gro, 2; 
Pitts ver Carpenter. 
Ox: a trial at Guildhall the plaintiff proved 47: 15s. 3d. to 
be due to him: the defendant Hy a ſet off diſcharged 
75 27. ſo the verdict was only for 1I. 136. zd. The de- 
ndant upon this, moved on 3 Fac. 1. c. 15. and ſuggeſted 
both to be citizens of London, and prayed to be excuſed, and 
relied on the caſe of Hickman v. Colley, ante 1120. 


But the court held, he was not intitled to the benefit of that 
act, though the damages were under 40s. for it is plain the 
real demand was above 40s. and how could the plaintiff tell 
whether the defendant would ſet off any thing in that action, 
ſo as to be bound to chuſe that juriſdiction. Beſides, he has 
in effect recovered 41. 1 66. 3d. becauſe a debt, which he 
muſt- otherwiſe have 3 i now fatisfied. Here are two 
cauſes determined, both of them of greater value than is 
within the inferior juriſdiction. The plaintiff had judgment 
tor the _ 13s. 3d. and his coſts; 


"4 Yeo and Leman: 


F?JECTMENT being brought on a re-entry for non- 
payment of rent, the defendant moved to ſtay the pro- 
ceedings, on payment of arrears and coſts. In the account 


before the maſter a difficulty aroſe about the proportion of 


land-tax to be allowed, as to which the caſe was: that the 
premiſes were let at 1200. per ann. but by improvements 
were of more value; and ſince thoſe. improvements were 
taxed at 1 50. per ann, The tenant would have deducted 
the whole land-tax. But the court held, that the landlord 
dught only to allow tlie proporciofi which 1200. bears to 
t50/. upon the whole. . 


Olivant verſe Perineau, 
IN troyer for pictures, the court refuſed to let the defendant 
bring them into court: For the action is not for the thing; 
but damages ; and they may not now be in as good a condi- 
tion as they were before. Salk. 557. A caſe of Blackborne 
v. Freeman was cited, where a rule was taken for bringing in 


a watch-chain ; but in fact the court ſaid the motion was 
denied. ; + 
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A ſet off re- 
ducing the de- 
mand under 
40s, does not. 
affect he juris. 
iction. 


* 


The tenant ſhall 
not deduct land- 
tax as to the 

improved value 
in account with 


his landlord. 


No bringing 
goods 1 into court 
in trover. 

Ante 822, 


[ 1192 ] 


practice 2s to 
pleas imabate- 


Tkinity TERM 16 GRE. 2. 

| | Long verſ. Miller. 
WI EN the rules to plead ran for eight days, the courſe 
of the court was to allow the four firſt only for pleas 
in abatement; but as to pleas in chief, it was ſufficient if 
they came in at any time before judgment ſigned. In Trin. 
6 Go. 2. the time for pleading was ſhortened to four days, 
but no proviſion for any diſtinction between the two forts of 
pleas. In the preſent caſe the rule was given the th of May, 
which expired the 11th; and (no judgment being ſigned) 
the defendant on the 16th put in a plea in abatement; not- 
withſtanding which the plaintiff ſigned his judgment. And 
per Curiam. He had a right ſo to do. Whilſt the eight days 
rule ſtood the plaintiff was not obliged to regard a plea in 


Caſes is Holt's might fign his judgment, as it there was no plea at al 


Special * in 
trover, without 
a judge's order. 


; No mandamus 
for a lecturer. 


[1193] 
No information 


for refuſing the 
office of ſheriff, 


abatement, that did not come in within the four - & but 
« Styles 


Pr. Reg. 369. 1 Lill. 2. Now when we ſhortened the 
general time of pleading, can it be imagined we intended to 
enlarge it as to dilatories? They ſtill ſtand upon the ſtrict 
rule of the court, and muſt come in within the four days, 
and cannot be received after, as pleas in chief may. 


_ Catlin verſ.- Catlin. 


JT was held, that upon a proper affidavit the writ may be 
marked for bail in trover, without the order of the court 
or of a judge at his chamber; for it is more an action of 
property than a tort. 6 Mod. 14. Trin. 11 Geo. 2. Pitts 
v. Meller in B. R. a | 


Caſe of the Lecturer of St, Anne's, Wallmiofter, 


'F- E court (upon conſideration) refuſed to grant a man- 
damus to the biſhop, of London to grant licence to a 
lecturer, who appeared to have no fixed falary, but to depend 
altogether on voluntary contributions ; and where there was 
no cuſtom, and the rector had refuſed his leave to preach in 
the church to the perſon now applying. Vide Caſes in Holt's 
tm 4.33- | E 


Dominus Rex ver/. Groſvenor. 


E was one of the diſſenters who was choſen ſheriff of 
1 London and Middleſex, and refuſed to rake upon him 
the office: for which an information was moved for againſt 
him, as it is an office in which the public are intereſted, and 
therefore not to be compenſated by a pecuniary ſatisfaction to 
te city. But upon ſhewing cauſe, the court diſcharged © "4 


9 


rule, it appearing there were acts of common- council that 
had provided penalties upon refuſers, which is the proper 
remedy; eſpecially where it is in dubio, whether the refuſal 
is a crime or not, which has never yet been ſettled. In thus 
caſe the facts are agreed, and the only doubt is in point of 
law; and therefore more proper for a civil ſuit: and fo 
was the opinion of the court in the caſe of Shakleton of York, 
in lord Hardwicke's time. However they declared, that if 
after the point was determined againſt the diſſenters, others 
ſhould refuſe, it might be a foundation to aſk for an in- 


Between the Pariſhes of Deddington and Dunfrew. 
ee man purchaſed a houſe for 421. & certifteste. 


i : . 108.2 ſets 
lived in it many years, then ſold it, and becoming emo by gue. 


chargeable was ſent back. It was inſiſted, that 9g & 10 . 3. chaſe. 

c. II. ſaying, © A certificate-man ſhall gain a ſettlement by 

% no act whatſoever, unleſs the, taking 10. per aun. or 

&« ſerving an annual office, this man, notwithſtanding *- the 

- purchaſe, might be ſent back: and it was ſaid to differ from 

the caſe of Burclear v. Eaitwoodhay, 5 5 5 Geo. 1. where Ante 16g. 
the ſurrender of a copyhold to the certificate- man's wife was 

held to gain a ſettlement ; becauſe there it was not his own 
act (as this purchaſe is), but it came to him by operation of 
law. The court did not think this a ſufficient diſtinction, 
and ſaid a purchaſe was in its nature an excepted caſe, and his 
felling it afterwards made no alteration ; as was held Trin. Ante 116. 
12 Geo. 2. between Saint Neots and Saint Cleer, 


This alſo, as to a purchaſe by a certificate-man, was held 
the laſt term in the caſe of the pariſh of Stansfield. y 
Barclay verſe Earle. Ws 4 1194F 


* defendant being ſued by original, and arreſted upon xqgoin lies not 
a ſpecial capias, caſt an eſſoin with the clerk, and for on a capias to 


: 


want of the plaintiff's adjourning it, ſigned a nen proſ. The Mich and 


plaintiff took no notice of this, but delivered his declaration, on notwith- 
aud after the rule to plead was out, and a plea called for, _ 1 2 ** 
Ggned his judgment. 28 20. > ER 
This was moved to be ſet aſide, though little could be 
aid to ſupport the legality of caſting an eſſoin on a ſpecial 
capias, where the ſheriff is not to ſummon, but arreſt the 
party. But what was principally relied on was, that after a 
nan prof. ſigned, the plaintiff was out of court, as to all pur- 
poſes but moving to ſet it aſide, and therefore could not ſign 
his judgment, but Was rr that reſpect. But the court 
59 4 7 M2 | 
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| 1 it as a trick) declared, that as there was no colour 

or the eſſoin, or to expect a plaintiff to ſearch after a non 

proj and there was no. notice given of it, the plaintiff was 


Tight to go en; and therefore they refuſed to ſet afide the 


b 


. 


Goddard ver/. Cox. In Middleſex. 


| Who has the 8 OWEN was indebted to the plaintiff for 
| yet —4 coals. He died, and made his wife executrix. She con- 


WENT. tinued to deal with the plaintiff, and received coals on her own 
HEY account; then ſhe married the defendant, who alſo received 
coals on his own account, and made feveral payments ge- 
nerally upon account. Theſe payments, if applied to the 
debt from the executrix, and her debt whilſt a widow, cleared 
both thoſe accounts, and the preſent: action was againſt the 
defendant only, for what was delivered in his time. And the 
queſtion was, W ho had the right of applying theſe payments ? 
there being no direction from the defendant, who it was 
agreed had the firſt right. And the chief juſtice held, that 
thereby it devolved to the plaintiff. And the defendant being 
by the marriage equally a debtor. for what his wife received 
dum ſola, as for what was after, the plaintiff might apply the 
money received to diſcharge the wife's own debt; but as to 
the demand againſt her as executrix, the validity of which 

depended on the queſtion of aſſets, and manner of admi- 

niſtering them, he was of opinion, the plaintiff could not 

apply any of the money paid by the defendant to the diſcharge 

of that demand, 9 n 

A caſe was mentioned to have been before the chief juſtice 

at Suffolk aſſizes in 1730, between Bloſs and Cutting, where 

1 ] the defendant owed money on two bonds, and paid money 
£2195 


on account, but gave no directions which he would have it 


applied to; and upon a caſe reſerved, it was determined that 
the plaintiff had the election. n | 


| Biſhop vr; Chitty, At Guildhall, 


An acceptance - C ASE by indorſee of a bill of exchange againſt defendant 

a 9 as acceptor, who on tender of the bill wrote, © Meſſieurs 

tendered within Caſwal and Mount, pay this bill when due for Thomas 

the ſame tine Chitty. The bill fell due 2d January 1741, the bankers 

e anote _ paid till the 19th at two, and 21ſt January the money was 
. demanded of defendant. i "Fi 

For the defendant it was inſiſted, that the plaintiff had given 

ſuch a credit to the bankers, as to make it his loſs; and they 

+ Fomparet it to the common caſe of a note or draught kept. 

.. SITY? * Rp AAS For 


Q 
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For the plaintiff it was ſaid that there was no limited time, 
put that of the ſtatute of limitations, to ſue the acceptor; 

d that the plaintiffꝰ cannot come in as creditor of the gold- 
Fiths, becauſe they have done nothing to make themſelves 
liable, DE 8 | 

The chief juſtice held that it was the loſs of the plaintiff, 
who though he might have refuſed to take ſuch an acceptance, 
yet had now agreed to it : and it was to all purpoſes in the 
nature of a draught, which is always conſidered as actual 
payment, when a reaſonable time to receiye if in js elapſed, 
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| Ov a motion to diſcharge the defendant out of execution, 


Michaelmas Term 
17 Georgii 2 Regis. | Tn B. R. 


Sir William Lee, Knt. Chief Juſtice. 

Sir William Chapple, Kant. 

Martin Wright, Eſq; | Juſtices. 
Thomas Deniſon, Eſq; | 

Sir Dudley Ryder, Kant. Attorney-General. 
The Hon. William Murray, Solicitor-General. 


Dominus Rex verſ. Dawbeny. 


WO ſets of churchwardens were ſworn in for the pariſh 

of Sampford Peverel in Devon; and the court refuſed 

to grant any information in the nature of a qua Warrant, but 
left them td ſettle the right in an action. 


Graham ver ſ. Benton. 5 


as being a_bankrupt, on the ſtatute 5 Geo. 2. c. 30. it 
appeared that the debt was contracted before the bankruptcy, 
and ſued for and recovered pending the commiſſion, and be- 
fore any certificate obtained ; and the judgment was atter- 
wards affirmed on error, and coſts given on ſuch affirmance. 


And the court difcharged him as to all; for not having his 
certificate, he could not plead to the action: and theſe coſts 
were attendant upon the original judgment, and cannot be 
conſidered as given for delay of execution; when it appears 
there ought to have been no 2 though. no writ of 
error has been brought. 


Newcombe 


MiocnAELMAS TERM 17 Gro. 2. 1183 


* 


Neweombe ver/. Green. 
N covenint the breach was affigned in non- t of Poſtea amended . 
2501. mortgage-money. And on the trial the jury gave 2 — 
2 verdict for 2744. 115. damages: and Mr. juſtice Burnet 
entered it fo in bis minutes, but the clerk of ni prius had 
had only marked 15. damages on the diftringas. 

The court was now moved, to alter the indorſement, by C 
making it agreeable to the judge's notes. And Mr. juſtice 
Deniſon having conferred with him, and reporting the mat- 
ter to be as above ſtated, the court ordered it to be amended 
accordingly. BY. Ha 


Dyſon verſ. Iremonger et ux. 


ON a complaint againſt one Stanton, for ſerving a writ, praQtice where 
where the plaintiff had diſowned employing any body ; party is or. 
a rule was made upon Stanton, to anſwer the matters in the _—_ wt, 
affidavits, and at the ſame time attend the court in perſon. IV 
Upon his attendance, and reading his affidavit, I defired 
leave to aſk him ſome queſtions on behalf of the defendants, 
. which the court allowed me to do; but would not ſwear 
im to anſwer ſuch queſtions. | | 

Everall ver/. Smalley. 
IN ejectment, a caſe was ſtated, that by the cuſtom of the Cuſtom to bar 
manor of Collingham a tenant in tail of a copyhold might intens of copy- 
ſurrender the ſame, and bar his iſſue, without ſuffering a mage Borg . 
recovery; and that by the ſame cuſtom a recovery might be render good. 
ſuffered in the manor court, and have the ſame effect. The 
leſſor the plaintiff in this caſe claimed under a bare ſurrender: 
and it was objected, that the cuſtom to bar by ſurrender 
could only be ſupported ex neceſſitate, where there was no 
other way; whereas here it could be done by recovery, and 
therefore no neceſſity appeared. Sed per Curiam. There is 
no cafe to watrant any ſuch diſtinction, and there is nothing 
unreaſonable in allowing two ways of alienating eſtates; the 
euſtoms are both of equal anriquity, and we cannot prefer 
one to the other. The ſurrender is the moſt natural [ 1198'] \ 
way, and the cheapeſt. The peſea muſt be delivered to 
the plaintiff, s | 


Mitford, executor, verſ. Cordwell. 


4 HE plaintiff's teſtator obtained judgment, which after Audita 3 
I his death was revived by two ſire facias's with-nichils radu, nere 
returned; and the defendant being taken in execution, moved the "oh 


to doubtful. 


\ — : 
— . , 
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*. - be diſcharged, upon producing a releaſe from the teſtator, 
| and a rule was made for the plaintiff to ſhew cauſe, 

Upon ſhewing cauſe. it appeared very. doubtful, whether 

1 the releaſe was executed by the teitator: and thereupon I in. 


ſiſted, that though when the ſcire facias is not ſerved, the 

| court will in æclear caſe relieye the party upon motion; and 
= not put him to bring his audita guerela : yet they will never 
do it, where the fact is diſputed, And fo the court agreed, 

but then they would have had the plaintiff conſent to try it in 

a feigned iſſue, the defendant lying actually in execution; 
Which the plaintiff, Who was an executrix m truſt, refuſing 

to conſent to, the court refuſed to do any thing upon the mo- 

tion, and left tlie defendant to his audita guerela. 


A White verſe The Earl of Montgomery. 
| Where a bond I debt upon bond the defendant craved yer, which the 
ede. I plaintiff was not able to give him, the bond being in the 
bon, che cdurt hands of Mr. Strickland, a gentleman of the bar, who had 
| yu oblige him refuſed to produce it, and enable the plaintiff to force the de- 
1 aud fendant to plead. And the court being moved againſt Mr. 
Strickland, his excuſe was, that the bond was left with him 
to wait che event of a ſuit ſtill depending. Et per Curjan. 
That is a matter the defendant may avail himfelf of by ple, 
and we will not determine it upon motion: there muſt he a 
rule on Mr. Strickland to give oyer of the bond, and produce 


Ait at the trial, if required by the plaintiff, 
* Dominus Rex ver /. The Inhabitants of | Madley in 
20 9 S.taffordſhire. 


Colts are not to A MAN, his wife and daughter were removed by order 
* 1 of two juſtices of the peace, which upon appeal was 
bald af an order Confirmed, and being removed by certiorari into the King's 
4 gallicd, Bench, was there quaſhed as to the daughter, her age not 
N being ſtated, nor the place adjudged to be the place of her 
ſettlement; but as to the man and his wife the orders were 


_ >, confirmed. . - + 
[1199 1 It then became a queſtion upon the ſtatute. 5 Geo. 2. c. 19. 
© 7* © $2; Whether coſts ſhould be paid? And a caſe was cited of 

the inhabitants of Great Chart, Mich. 16 Geo. 2. where 

the court affirmed the order of ſeſſions as to the point of the 

appeal, but quaſhed a reſervation in the ſame order as to 

coſts in caſe of a new removal; and'it was determined, that 
the proſecutor of the certiorari ſhould pay colts. _ \, 
Sed per Curiam. That is a very different caſe from this 

for there the party could not be affected by the part of * 

| CONES: Pot order 
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A certificates. 
Tos hated in > thee order, chat a its man, 232 


| notice * he was appointed borſholder, never fun ine 
took the oath of office, but once executed a warrant of a office elſe be 

jaſtice directed to the borſholder. And this the ſeſſions de- Bring no ſettles 

termined to be gaining a ſettlement within the g.& 10 . 3. — 1 

c. 11. Sed per Curiam. The order muſt be quaſhed, for , 

the words of the act are, being legally placed in ſuch 

office, that is, being the officer both de facto and de 

jure, which this man was not, the order ſtating negatively, 

that he was not legally placed therein, which can 7 OY. 


2 and ſwearing 1 in. P 
Green verſ. Brown. At Guildhall, 


HE ſhip Charming s inſured in 1739, from A ſhip never 
North Carolina to 54 7 - 2a with a warranty againſt 8 2 

pans and ſeiſures. And in an action the loſs 5 laid to founder = 

b at ſea. All the evidence given was, that ſhe fea 

Kale 0 out of port on her intended voyage, and has never 

ſince been heed of. And ſeveral witneſſes proved, that in 

| ſuch a caſe the preſumption is, that ſhe foundered at fea, all 

other ſort of loſſes being generally heard of. The under- 0 1900 

writer inſiſted, that as captures and ſeiſures were excepted, 1 

it lay upon the aſſured to prove the loſs ha in the parti- 

cular manner declared on. But the chief juſtice ſaid, it 

would be unreaſonable to expect certain evidence of ſuch a 

loſs, as where every body on board is preſumed to be drown- 

ed; and all that can be required is the beſt proof the nature 

| ofthe caſe admits of which the plaintiff has given; he there- 


** „ 1 


* 


+ — — 


— GC 


— — — 


45 Þ Tide this caſe more | fully Rated in Burr. bel. Cal. p. 22g. 
Pax. I. 7N tors 


— — 
3 . 


rhem e ee 
ecution was taken out before. , 


o 
: 
* 
o 
\ 
1 , 
4 
* 
: 
1 
1 
U 
\ 
4 : 
p . 
— 


n — 


— 12 — - - r | 4> 3 n *7 N = = if - 1 — — N 
——ů—ů ů ——— 4 ĩ̃ —ͤ—ęA DT — — — — 4 
RE L þ 4 | , | 


, _ 
» PR, o w- __ — 


* 


TT NTT Pay © JE b, 2, 


9 f/ 


fore left it-to the jury; no fd the bg accord ta the 
nn declaration. SSOTY e IE 


Underwood verſe. Parks. tings, 1 
The truth of 


* 1 ati actlon for words, tlie Alkendant egen Noi ot guilty, 
be given in evi- 1 and offered to prove the words to be true, in mitigation 
denceon Not of 1 1 8e * which the chief juſtice refuſed to permit, faying 
gay. tat t 4m eetin of all the jidges upon a cafe that arofe in 
the Common Piss a large 1 d jority of them had determined, 

not to allow it for the en but Nate it mould be pleaded, 

* whereby the plaintiff might be Preparer to defend, himſelf, as 
well as to prove the ſpeakin fetal. words.” That this was 

b now a general rule amongſt ff all, which no judge would 
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Sit iam Loe, Knt. Chief Juſticte . 
Sir William Chapple, Knut. __ | | 
Martin Wright,” Eſq; © ö Juſtices. 
- Thomas Deniſon, Eſj?q̃ 7 © © | Flt 14409 5d 
Sit Dude) Ryder, Knt. Attorney-General, © 
The Hon. William Murray, Solicitor-General. e 
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— — CCCCRICIS ICs — a AP 5 
. 1 * — 4 , * 
Wilſon, on the Demiſe of Eyre, Clerk, verſi Carter 
- N 0 | ' 8 
CONNER eee Fs | an 


T HE leſſor of the plaintiff, being a prebendary of Sarum, Conditions ur- 
brought an ejectment to avoid a leaſe made by his pre- bender 7 * 
deceſſor, as not being conformable to che proviſo in 32 H. 8. good to war- 
. 28. & 2. which requires, that upon renewals the old leaſe fanta rene wal. 

juſt be expired, ſurrendered, or.ended, within orie year next 
ih making of the new leaſe. Arid his obſection was, that 
the ſurrender. made of the former leaſe was with a condition, 
that if the then prebendary did not within a week after grant 
2 new leaſe for three lives, the ſurrender ſhould be void; 
whereby (as was contended for the JO ) the old term 
was not abſolutely gone, but the leſſee reſerved a power of 


- 


ſetting it up agaim. But tHe court after two arguments, gave 
judgment for the defendants: this being within the intent of 
the ſtatute, Which was that there ſhould not he two long 
leafes ſtanding out againſt the ſueceſſor. Here the new leaſe 
was, made within the week, and from thence. it became an 
abſoJute ſurrendex hoth in deed and in law. And the whole 
wag; out of the leſſei without further act to be done by him. 
ln the proviſo there. is the wond ended as well ag ſurrendered, 
und Can any. hody thy the 8 ak is not an end This was 
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no more than a reaſonable caution in the firſt leſſee, to * 
foe | hold of his old fiat, till a new tile N inade — 


* © ow „ 


Dominus Rex ver/. Beſtland. 


ATE HE court refuſed , to grant. che deſendant a certiorari to 
Fo ole T remove an indictment for à miſdemeanor from Dort 
Ante 877. aſſizes. 


* 


* 


, Ravet es al very, Cholmondley et at. 


Plintf may Uror the authority of Stroud v. Tilley, (ante bite.) 
9 the court ſuffered the plaintiff to amend the venue, after 
the defendant had changed it upon the conimon * 


Lord Vane's Caſe. 


The court will H! 8 lady exhibited artieles of the Sow againſt him, and 
2 * was ordered ſecurity upon them: when my lord came 
articles of the into court, Mr. Lloyd defired the articles might be read, and 

peace. inſiſte& they were no for dem ſecurity ; or if 

88 " they were, yet the fact of a ſeparation under articles upon 

which the complaint * was falſe, anch he offered 
to prove it ſo, 

Strange contra oppoſed: goihg into any ſuch i „it hav- 
ing never been done: and the courſe of the law had been, to 
| give that credit to the oath of the party, as to order ſecurity 
| e it 3 mentioning allo the inconvenience in 
| for vying and're-vying on ſuch occaſions. He 
| 1 0 mitted, that the court might properly review the articles, 
and hear any objections arifing on the face of them. 

| 


Et per Curiam. That i is all we can do, the other never was 
attempted before, and we muſt preſerve the courſe of the court 
by taking the articles to be true. Upon the review the court 
was. of opinion, the at 75 Rated ATOP 8 And it 
w FR accordingly. | 


"x 1203 . Dominus Rex 4 De: "Frog 


RULE being made for him to ſhew eauſe, why an infor- 
ſpect books on sen! in nature of a quo warrants ſhould 41 granted, 
Ghed ales, 0 ſhew by What authority he claimed to bold Xeourt-leet in 
the of Wigan in Lancaſfüre: he moved for the com- 
mon rule n . corporation, who were 
2 the buen an But upon ſpecial mo- 

5 dio it was Fache, this veins . uf 


No rule to 7 


* t 


| "i 
" " 


it 


* * 


* 


7 this thould 


LN we prefer wo who is but one defendant out of five 


nan acquittal by jury; which took away the waning 
gutt. And an this was an actual acquittal, andis called fo in 


I be is again, indi e CALLE 
0 , 
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all, ane private man woald have as good 2 
t the deeds and evidences of wither, AS 


by verſ. Tito er a. 12 8 8 
Tito verſ. Duthy. 


both caufes the verdi& was for the defendants. And code tranat ha 
tiow Tito one of the defendants in the firſt cauſe moved, ſet e 
tat the coſts he was to pay to Duthy in the ſecond cauſe 1 
be ſet againſt the coſts Thy was to pay in the firſt. 


Fed per Curiam. It cannot be done, there was forced to be | 
an, act of parliament in the caſe of mutual debts : beſides, how 1 10 


right to ini 


the plaintiff in that 0 may pay the calls to either '> | 
the 3 | | 


Dominus Rex var Chetwynd. 


"OT KStA rata on @ ase u mund oa, When kues 
found at the Old Bailey, and temoved into the King's Porn re g. 
Bench. But before argument the defendant obtained his ih — a pardons 
jeſty's. pardon, which he pleaded upon his knees, and it was 
allowed. Then the counſel. for the proſecutor inſiſted, that 
by virtue; of 3 H. 7. c. i. the court ought to require bai 
for E to anſwer an appeal; there being an affidavit 
produced, that the brother and heir was beyond fea, but ex- 
peeing in time: and ĩt was alſo inſiſted, that by virtue of 5 & 6 


M. c. 13. the court ſhould take ſecurity for the good 
behaviour 


The ſtatute 3/H, 9. l. runs, « That if any on charg» 
ed as principal or acceſſray be acquitted at the king's foi 
« within the year and my the juſtices before whom he is 

« acquitted ſhall not ſuffer bim to go at large, but either re- 
e mit him again to the priſon, or elſe let him to bail, after 

& their diſcretion, till the year and day be paſt. r 


Upon this clauſe it was argued that the caſe of leadin 
n verdict was, r 's 


the-pardon, . The judgment is, quod eat inde fine die, and . 
251. C. 


8 — * 
r Pd 


rene 29. 133. 


1 
| 
i 


14 H. 44 41. Bro. 1 

nd the record being moved into che Nad Bauch thi 
Wn wittto | Nn 4 
* N | Vile ans 4s 1005. 22 A ; 
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1 orfors donc ern ine, juſtices before whom he js acquitted : and it is 
as a , . s aa Gn NN 
before Hol not diſeretionary only aß to the, point between bail or impri- 
Surrey aſſes, ſonment, the latter of which the 2 upon. 

and he took 12 NET | 


bail to anſwer an appeal, which was aſtefwatdi tried at bar, and the party convicted and hanged, 


But as to this point; the court were of opinion, that the 
„preſent eaſe was not ſuch, as the act of parliament meant; 
* and this being to ſubject the priſoner to a ſecond trial, which 
Vide Kelyng 
25. 


before he was not, he not being indictable till the time 

to appeal was elapſed, till this act gave ſuch a proſeeution; it 

was therefore to be coriſtrued ſtrictly, and confined literally to 

an acquittal by verdict (Xehng 104.) upon an artaignment 

at the king's ſuit ; and it was material, that no inſtance could 

be ſhewnof requiring ſich bail upon pleading a pardon ; on 

the contrary Bowen in Mich. 8 Anh. was diſcharged without 

bail. Acquittal they ſaid muſt be underſtood, in 4 conrſe of 
law, and not an interpoſition of the crown's mercy: 


The other point as to ſureties for the good behaviour de- 
penqded on the g C 6 N. & M. . 13. wfüch enacts, © That 
N n de the juſtices before whom any pardon for felony ſhall be 
e COS may at their diſcretion remand or commit the 
« perſon pleading it to priſon, till he ſhall enter into a recog- 
4 nizance with two ſureties for his good behaviour for any 
& time not exceeding ſeven years, and if the party be an in- 
© fant, (which was the preſent caſe) then he is not to be 
& bound, but muſt find ſureties. Upon this clauſe there- 
fore the proſecutor inſiſted upon ſureties for the good be- 
haviour, and inſtanced 2 H. H. P. C. 394. where it is ſaid, 
that at common law, without the aid of 18 Eliz. c. 7. a 
arty acquitted may be bound to his good behaviour, if f 


t 1202 The counſel for the priſoner did not much oppoſe giving 

9] ſureties, and ſaid they had them ready. And Mr . Wright 
and Mr. J. Deniſon were iclined to take them. But as there 
had yet been no inftance ſince the act, and this was merely 
diſcretionary, the chief juſtice, was unwilling to make the pre- 
cedent in the cafe of an infatit, where ſome fayourable circum- 
ſtances were ſtated in the verdia. And the caſe Hale cites out of 
Raſtal's Entr. was where (as the record ſays] #e/tatum. fuit 

r* per fide dignos, that the defendant was of ill fame; and 
at laſt the others came in, to diſcharge him without ſecurity. 
N. B. I, on behalf of the proſecutor (the heir being be- 
Fond ſea), deſired it might be taken notice of, that we did 
not warve our demand: and upen that the court ſaid, it 

ſhould be their own act, upon the diſcrgtjon of the _ 


% 
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c. e 
alarm os bY! , 3 
Sir i lam A Kut. Chief Juſtice. 1 8 
Sir William Chapple, nt. Leak 
Martin Wright, Eg; Juſtices, 
Thomas Deniſon, Eſq; | 
* Sir Dudley Ryder 5 Kant. 1 AF: vow bach 
The Hon. Wi liam Murray, Solicitor-General, ary 
vw Real el al verſe Macky. = 1 "A 


4 
T HE plaintiffs were Swedes, and brought an aQion for Foregatey ney? f 


freight: and I moved to ſtay their proceedings, till they obliged - give 
ſhould give ſecurity for coſts, as is done where in eje&ment cy, 
the leſſor of the plaintiff is an infant. Sed per Curiam. This 

has never been carried further than actions gui tam; and it _ 
may affect trade, in ſhutting up our courts from foreigners, L 
who perhaps cannot find ſecurity in a ſtrange country. The 
caſes in ejectment are conſidered as more under the power of F 
the court than other proceedings ; and therefore we ſtay a ſe. 420 "oF 
cond till the caſts. are paid of the firſt, which we cannot do 3 5 
other caſes. There was no rule made. . Xt 


2 
! — 


Del. 


Between the kate of Beccles and Lordeg in [ 1207 ] 
h Suffolk. 

T H E W was bed to a blackſmith for a year at 1 per Abſence of ſer , 
L ann. to be paid when wanted by the ſervant. Juring vert by the 
the year the maſter gave him leave to work with another cwith — 4 
for three days, with another for a week, and with a third for not prevent a 
a fortnight, and agreed the fervant ſhould, have the advan- ſettiement. 
1 it; after which he returned and ſtaid out the year; 443. 

e maſter By his conſent deducted the proportion of 
= s for the time he was away; and upon this ſtate of 2 


. = * 
= - 


Me. 


7 Gro. 2. 


8 caſe the ſeſſions held no ſettlement was gained, the firſt con. 

bg tract being diſſolved. Sed per Curiam. The order muſt be 
uaſhed, for this is not a diſſolution of the contract, but ; 
— to be abſent: and both p- it 46; by 
continuing together to the end of the year; the accelerating 
the payment of wages for the convenience of the ſervant, 
Wich is uſaally WE "without . e e makes 


no alteration. 
e of 1 8 Rector of - Wigan, . 


1192 15 e 8 


F - Caſe 


Mandamos to E claimed as lord of the manor to Hold a court-let, at 
8 courts | which the in-burgeſſes of Wigan ought to attend to make 
a jury, which they having refuſed. and nęglected to do at two 
courts, whereby no byſineſs could be - 12g the court granted 

a 3 ta * their PM d 


Sims's Caſe. .- 


Huſband my LI E exhibited articles of the peace 1 1 his wife, and 
3 iſ — the court received the fame without any objection 


— Aer e. —ů—ů— 


Future effect 1 PON motion for: a-new trial, the — held, that tho? 
88 under 5 Geb. Z. c. 30. the future effects of a bankrupt 
 tinues his pro- Againſt whom two cotniniſſions had iſſued, were liable to be 
Ny till ſciſed. ſeiſed for the benetit of creditors þ - the. bankrupt had in 
e mean time ſuch a property in them, e e 
eee r | 
0 1208} 


"Dominus Rex wer; Roberts. 


The traverſor of . PT! HE gelebt Raving traverſed an Hun whereby 
| dye ng ra] he was found to be a Junatic ; the attarney-general filed 
w be 3 the common replication : and it was ſent 8 the 5 bag 
u a defendant, bifcs to the King's Bench roſecutor of the commiſſion 
| made up the record, 'and Bots it down to trial ; and Mr. 
Roberts being ill, he did not appear, and no defence wa 


mtade, and the jury found in fayour of the inqueſt. 
-Upon this a new trial was moved for two points. 


bankrupt con- 


. That the fuppaſett lunatic was in the nature of a plaintift, 
ndnd therefore had the right to carry down the record: and 
peg pr traverſe is in the nature of a anon/irans de groit. | 
- 7 2 tPo' this it was anſwered, and reſolved by the court, that 
be was properly to be conſidered as a defendant, pag 
title found for the crown, without ſetting up any title in 
Ws ooh bees rad = e e or 
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and Lord Somers's argument in the Bankers caſe, and 
4 Hen. 6. 13 a. were cited, and the form of the entries in 
Tremain 628. 652. Coke's Ent. 404, Cc. ſhew it to be ſo. 
And indeed it would be abſurd, to conſtrue the liberty of 
. traverſing, to give a power of delaying the crown; which 
- aſt be, if the party is conſidered as having the common 
night of a plaintiff, It was therefore held, that the record 
was well made up, and carried down by the proſecutor of 
the commiſſion. © e th | x 
The ſecond. point was upon the illneſs of Roberts, who 
could not attend, and which was made out by affidavits. 
And the court thought it reaſonable to grant a new trial 
' for this upon the foot of accident, and becauſe the Lord 
Chancellor and the former jury had both had an inſpection, 
which might be of great uſe to a ſecond jury, who other- 
wiſe would be left to judge upon leſs evidence than the 
others had had. 6 


A-new trial was granted upon payment of coſts. And at 

another day the court ordered it, upon the application of Mr. 

| Roberts, to be tried at the bar by a jury of Devon, where 
the former inquiĩſition was taken“ 


Belifante wer. Levy, s [12091 


HE affidavit to hold to ſpecial bail being defective, If a ſecond writ 
common bail was ordered; and thereupon the plaigtiff is taken our 

on 19th April made a full affidavit, and took out a new writ, ee dee 
and held the defendant to bail; and the next day, 20th ſhali be taken. 
April, moved to diſcontinue upon payment of coſts. Et per | 
Curiam. The plaintiff has been too quick, for he {ſhould 

have had the coſts taxed and paid, before he took out a new 

writ. Therefore let the defendant be diſcharged upon com- 

mon bail, and let the plaintiff pay him his coſts of this ap- 


* - 


plication, | 
Rios ver/. Belifante. 


HE affidavit to hold to ſpecial bail was made by a, ff of debt ig 
merchant in London, ſwearing that the defendant no ground for- 
owed the plaintiff 2701. as appears by an affidavit made by ſpecial bail. 
the plaintiff in Amſterdam, which the deponent believes to Ae 2257+ 
be true. Et per Curiam. There can only be common bail; 

for the oath abroad is no ground for our proceſs, and then 
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chere is nothing but the belief * a third perſon, which | is not 
ſufficient, * 


Dominus Rex verſ. Farewell. 


Certiorari pro . HE A of an indictment for a nuiſance in the 
2 . ghway took out a certiorari; and the defendant 
ways, 2 nd d to quaſh it, there being no affidavit made, according 
affidavit or re- to the ſtatute 5 WW. tf M. c. 11. nor any recognizance given, 
. according to that and former ſtatutes of 13 & 14 Car. 2. 


c. 6. and 22 Car. 2. c. 12. and 3W.& M. c. 12. 


But the court on conſidering thoſe acts held, that they re- 
lated only to certiorari's applied for by defendants, and nat 
to one pro rege as this was. And many precedents were 
ſhbewn of certiorari's for a proſecutor taken out in the man- 
ner this was, and the certiorari was allowed. 


Sale verſ; Crompton. 


Old judgment A WARRANT of attorney was given in 1732 to con- 

RTE CARS feſs a judgment for Crompton, but the record of the 
judgment had left out the r, and it was made Compton. 
Jag now the court refuſed to amend it by the warrant, for 
fear of inconveniencies to purchaſers. | 
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Sir William Lee, Knt. Chief Juſtice. 

Sir William Chapple, Knut. 
Martin Wright, Eſq; Juſtices. 

. Thomas. Deniſon, Eſſj ; | 

Sir Dudley Ryder, Knt. Attorney-General, 
The Hon. William Murray, Solicitor-General. 
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1 


Walmſley verſ. Roſon. 


brought error and aſſigned infancy in the defendant, 
and appearance by attorney: then took out a fange e ad 
audiendum errores, and after a ſcire feci returned, entered 
the default. And upon producing the record the judgment 
was reverſed on my motion, without making it a concilium, 
or putting it in the paper. 


Dominus Rex verſ. Cornelius et al, 


VN information was granted againſt them for a miſdemea- 


| keepers at 1pſw: | | 
The proſecutor applied for a rule to inſpect the books of 
the corporation, alledging the defendants were only juſtices as 
they were bailiffs. But the judges (abſente C. J.) upon 
- conſideration refuſed to grant it, their right to be. bailiffs or 
juſtices not being in queſtion. And it is in effect obliging a 
defendant indicted for a miſdemeanor, to furniſh evidence 
_ agait iſt himſelf. h V7 „ 2 EX Mr 


bs. Bu 


* 34 


A TER judgment for the defendant, the plaintiff Practice in 


error 


1 | Goodtidl | 


Ante 144 


No inſpection 
of books by a 


nor in _ money on granting of licences to alehouſe- proſecutor of a 


miſdemeanors 


[ 1211 ] 
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mm” 1 OR iert Nun 17 Geo. 2. 
3 75 Goodtitle verſ. Meymott. 


. Declaration in 15 the declaration delivered to the tenant in poſſeſſion, -the 
went not ſaid James inſtead of John, was faid ta enter by virtue of 


RTE the demiſe ; and the-court refuſed to amend it, for they conſi- 
dered it as a proceſs. And Mr. juſtice Wright cited a caſe, H;1. 
15 Geo. 2. Where the premiſes were laid to lie in Twickenham 
and Ifle worth or one of them, and the court refuſed to let the 
plaintiff MM by ſtriking out the disjunctive words, * 
Dominus Rex verſ. Bailey. | 
Whot indict- I E court refuſed to quaſh an indictment for not attend - 
oro en | ing the mayor of Sarum, to execute his warrant ; and 


888 ſaid the 5 fendark might demur to it, 


Swaine ver /. De Mattos. At Guildhall. 


Conſtruftion of IN a queſtion about a bankruptcy, the chief juſtice held, 
A though the preamble of 7 20: L. c. 31. ſpeaks only 
* . of bonds given for goods in trade payable 4 a future day, 
yet tlie enacting words extend to all ſorts of bonds for the 
of money; and that the words ſuch ſecurity do not 
mean ſecurity for ſuch a ſort of debt, but ſecurity by bonds, 

vals; notes, & c. 


1 Banbury ver /. Lite et 47. At Guildhall, 


Whiiks not a E plaintiff declared upon the cuſtom of merchants 


_—_ — gainſt the defendants as acceptors of a bill of exchange'; 
—— 246 — wle 1 inſtrument run in theſe words: 


[ 1212 ]* Gilly and Co. | 4th Feb. 1744 
Paß pay Mt. Richard Banbury, one. KO after date tiuo 

hundred pounds on account of freight of the Veale galley Edward 

Champion, and this order * be . Sufficient diſcharge 


i; the ſame. | 
J. Gibſon. 
Arceptos for Liſſet and Gilly ieee to pay as 


remitted from thente at uſance. 


18th March 1741. H. Gilly. 


And two objections were made by the defendants : 1. That 
this was not a bill of exchange, for it is not payable to order, 
ſo as to be negotiable; it is not ſaid to be for value received. 
And * only an er ah . fund, like the caſe 
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of Jenny v. Herle, (ante 591.) and ſeveral merchants proved, 
that they did not look upon it to be a bill of exchange; and 
others were of a contrary opinion. 8 I 

The chief juſtice ruled it not to be a bill of exchange. He 
ſaid it was not in the power of the parties to make what form 
they pleaſe paſs for ſuch a bill, it ought to be agreeable to the 
lex mercatoria : the privilege ariſes from the convenience to 
trade, which is not conſulted in this caſe. And he thought 
it bad upon the obhjection to the fund out of which it was to be 
paid: however, being a mercantite tranſaction, he left it to 
the ſpecial jury of merchants : who found it to be no bill of 
exchange, on the objection for want of value received. 

The ſecond objection was, that the plaintiff (ſuppoſing it 
a bill of exchange) had not (ſhewn there was any remittance to 
the defendants. And that this was not an abſolute accept- 
ance but only conditional. And. fo the chief juſtice. declared 
he underſtood it, and left it to the jury. But they finding 
for xz defendants upon the firſt point, gave no opinion as 
to . ae Ds N c 
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Michaelmas Term 


18 Georgii 2 Regis. In B. R. 


Sir William Lee, Knt. Chief Juſtice. 
Sir William Chapple, Knt. 1750 
* Martin Wright, Eſq; | Juſtices, 
Thomas Deniſon, Eſq; 
Sir Dudley Ryder, Knt. Attorney-General. 


The Hon. William Murray, Solicitor-General. 


— — — — — 


* 


Dominus Rex verſ. Goudge. 


IHE court granted an information in the nature of 4 
quo ,warranto againſt him, to ſhew by what authority 

he exerciſed the office of a conſtable for White-chapel 
pariſh, under a pretence of an election at the veſtry, and a 
ſwearing in at the ſeſſions. For per Curiam. Prima facie 


the right of appointing is in the leet, and the ſeſſions have 


Ante 1149. 


[1214] 
Amendment. 


Ante 1208. 


no power by 13 & 14 Car. 2. c. 12. except there is a default 
at the leet. And this office of conſtable is of ſuch a nature, 
that informations have been granted to try the right. Parti- 
cularly Hil. 14 Geo. 2. Dominus Rex v. Franchard, where 
the court made no difficulty on that head, though they diſ- 
charged the rule upon the merits. 


Dominus Rex ver/. Roberts. 


O* a trial at bar of a traverſe to an inquiſition of lunacy, 
one of the jury was called by the name of Henry, and 
informed the court he was chriſtened by the name of Harry, 
but owned he was the perſon ſummoned; it was propoſed to 


alter it by conſent ; but the defendant's counſel refuſing, the 
court ordered it to be amended 2x officio, by virtue of the 


., went on, 


ſtatutes of 8 Hen. 6. c. 12. and c. 15. And ſo the trial 


1 > 


Bolton 
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Bolton verſ. Prentice. 


N K for goods ſold and delivered to the defendant's A huſpend whe 
wife, the caſe appeared to be, that the defendant*and his ae IR 
wife had formerly lodged at the plaintiff's houſe, and the cauſc, and refus 
plaintiff furniſhed her with goods; and the defendant find- ſeth to provide 
ing the plaintiff had helped her to pawn her watch, and ſuſ- , key ro 
ing he confederated with her, left the lodgings, after cular probi-' 
paying the plaintiff his bill, and forbidding him ever truſting Wagen. g. 
; | ide Salk. 118, 
her Again. 0 I. Raym. 1006. 
After this the defendant and his wife cohabited together for 
a year, when without any cauſe 3 he left her, locked 
up her cloaths, and upon her finding him out, refuſed to 
admit her, and ſtruck her, and declared he would not main- 
tain her, or pay any body that did. In this diſtreſs ſhe bor- 
rowed cloaths of her friends, and applied to the plaintiff, 
who furniſhed her with neceſſaries according to the defen- 
dant's degree ; which the defendant refuſing to pay for, this 
action was brought ; and upon trial the jury found for the 
plaintiff, WIS | 3 
Upon motion for a new trial, the court held the verdict 
was right; for whilſt they were at the plaintiff's, there was a 
particular reaſon for the particular prohibition; yet the 
cauſeleſs turning her away deſtitute afterwards, gave her the 
general credit again: and if a huſband ſhould be allowed, 
under the notion of a particular prohibition, to deſtroy her 
obtaining credit in one place, he may in the ſame manner 
prevent it with all people ſhe is acquainted with. He appears 
to be a wrong doer, and therefore has no right to prohibit 
any body. They diſtinguiſhed this caſe from the caſe of 
Manby v. Scott, 1 Sid. 109. for there the wife was guilty of 
the firſt wrong in eloping. | 


Dominus Rex ver/. Morgan. 5 [ 1215} 
HE was convicted of perjury, and outlawed for forgery, Pardon PA, 


but obtained his majeſty's pardon. And upon motion e y 
grounded on the common affidavit of poverty, and no cauſe 
ſhewn by the proſecutor, he was admitted to plead it in forma 


pauperis, 


Unwin ver/. Kirchoffe. 


IJ P ON motion to ſuperſede the defendant, as not being Pragice. 
charged in execution in two terms; the court, held, 

that the committitur mult be actually entered on record. before 
the end of the ſecond term. And that there is no OO 


" , * N | | . | 
$300  __ Micnazimas Term 18 Gro, 2. 
| of the time to the continuance day after term, nor was it 
ſufficient that there was an entry in the marſhal's book in 


el; me. 1 inn . 

dle, e RPE Landon verſ. Pickering. 
Awarantof. NR ROR of a judgment in Communi Banco of Michaela: 
e E term; 10 G9, 2, in Lee pon. mites, And 
of a day in term aſſigning the want of an original, and verifying the ſame, th 
— defendant in error pleaded hs of errors dee I 3th Nor, 

10 Geo. 2. with an averment that there was no other judg- 
ment between the parties. And the plaintiff in error eraving 
oyer thereof, it appeared, that the warrant of attorney and 
releaſe of errors were both in one inſtrument dated 74th 
November: and therefore on demurrer it was inſiſted, that 
it could not be applied to the judgment in queſtion, which 

upon the gyer appeared to take its rife only on the - x 3th of 
Wavitber, whereas the judgment on record was generally 
of Michaelmas term, and referred to the firſt day of the 
term: and there was nothing for the releaſe to operate upon 
. When it was given. And Cro. El. 837. 5 Co. 70. 5. 28. l. 

| - . | Allen 71. Salk. 197. were cited. 

Sed per Curiam. The two inſtruments are very conſiſtent, 
if we take in the legal relation, as we ought to do, in order 
to give every part of the deed its proper operation ; and then 
it will ſtand as a judgment 23d October, and a releaſe 

after. It would overturn many judgments by confeſſion, if 
what the plaintiff in error contends for ſhould prevail. The 
judgment therefore muſt be, that the plaintiff in error take 


* 


- 


nothing by his writ. | 
C1216] S8outhouſe verſe Boak. 
venue not to H E court refuſed to change the venue into Durham, 
be changed the judges not going thither in the Lent circuit. Where- 


Top? 3 upon the defendant offered to try it in Yorkſhire, but the 
gepſeor. plaintiff refuſing to conſent, the court ſaid they could do no- 


thing in it. 
| | _ . "Oſgood verſe Lyon. 
e FYDIAM in Hants is reputed from thirty-eight to thirty- 
Suche Nholce O five miles diſtance from London, but now upon ſetting 


| from London is up mile ſtones, it appears to be above forty. And on the 
88 e Whether eight days notice of trial was good ? the 
miles. court held it to be ſo; bas going by the computcd miles, as 

was determined in the caſe of one who lived at Aileſbury, 


* > 


Olmius 


\ 


* 
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5 Olmius verſ. Delany... 


* deht upon a bond for oO. the defendant put in bail, Where #.tman FE 
L who juſtitied in court, and were allowed. The plaintiff b. ie Mei to, 
finding they were forſworn, and worth nothing, diſcontinued ; action, pending 
but before he had done ſo, he arreſted the defendant in a the fit. 
ſecond action, and held him to bail. The defendant moved 
to be diſcharged on common bail, according to the caſe of 
Belifante v. Levy, ante 1209. , and obtained a rule to ſhew 
cauſe : when the whole villain appearing, the court diſcharged 


the rule, and ſaid the plaintiff was right in laying hold of him 
as he did; for had he diſcontinued before, the defendant 
would; probably have run away: and therefore ordered he 


ſhould be held to ſpecial bail. Strange pro def”. * 0 


* 


—— ———p—»˖ 


* 
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Dominus Rex verſ. William Clarke, Eſquire. 

H a juſtice of Surrey committed a man on ſuſpicion of Information: 5 
L 4 ſtealing a mare, and bound over the owner to proſecute. {5 — 
Afterwards upon examining, two other perſons, he admitted feln. 
the party to bail. The proſecutor appeared at the aſſizes, as 
and found a bill, but the party, accuſed did not appear. And FAT ok 
the court granted an information againſt the juſtice, declaring + « +4 «+4 
they ſhould not have bailed the man themſelves. 

LG > >.» v1 l l $4 3 8 
Webb gu; tam ver. Punter. | [ 1217 } 
| I debt for the penalty of 5. in killing a hare (with no Practice. 
other eount ), the court let the defendant bring in the pe. 
nalty and coſts. | . 88 I 
—ẽä— b — 
© * Burt where bail had juſtified in an action for” 23341. and the plaintiff not 
Uking them obtained a ſide bar rule for leave to diicontinue on payment of 
colts, not diſcloſing that bail had juſtified in the action which he prayed leave 
to diſcontinue ; and then brought a new ation on the ſame bonds, laid the 
venue in Middleſex inſtead of London, made a freſh affidavit of the debt, 
carried the ſame; with the declaration to the'clerk of the rules, and inſiſted on 
his marking the debt ſworn to thereon, in order to charge the defendant in 
cuſtody of the Marſhal with this new. declaration. The. ſcheme being to de- 9 op 
tain the defendant tilt the next term, as this being the laſt day of the term he © 
ould nog be-able to juſtify bail in this new action till next term, On diſ- 
oſing the matter by the clerk of the rules the coürt ſent for the attorney, 
hoſe council cited the above caſe of Olmius and Delany ;; and ſaid that as 
the bail were. inſufficient, this was the likelieſt method of ſecuring the payment 
| of a juſt debt. The court al firſt heſitated what to do, bat held it to be a trick 
and an unwartantable conduct in the attorney, and that it ſhould not have the 

intended effect; for he _ to have aſked leave of the court to ebarge the de- * 

| fendant in cuſtody, diſcloſing the whole of the caſe to them, and at firſt thought 

of making a rule to ſhew caiiſe why the plaintiff ſhould not be at liberty to do 

ſo. Hut gf length, they diſcharged the fide bar rule which: gave the plaintif 

leave to diſcontinue. So that the bail in the former action (who had juſtified), 

fill remamed liable to their Tecognifance, Belchier v. Oanſell, Burr. Repy 

' P+ 2052, es , a We ; 
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him on motion, 
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Caſe of the Bail of Peter vergen. 


The bail of a g TE was Lond or for felony, and pardoned on condition 
ys £7 peed of tranſportation. And having alſo a civil action de- 


diſcharge noe 8 againſt him, in which he had given bail, they brought 
themſelvcs. m up by habeas corpus in order to ſurrender bim. It was 
objected, that the court could not take him out of the cuſtody 
of the heriff, and commit him to the marſhal ; to which [ 
anſwered, that upon' the return of the writ he was to be con- 
ſidered as the priſoner of the court, Who mi ht do what they 
would with him, and ſend him back to Newgate for ſafer 
cuſtody. So the bail were admitted to deliver him to the 
marſhal, and the court immediately remanded him to 
Newgate.* | * 5 


Gardiner werſ. Holt. 


Where infant N infant ſued by prochein amy, and there was a verdid 
3 againſt him and judgment for coſts. And now bein ng 
tion for coſts, taken in execution, he moved to be diſcharged, and cit 
the court would Cro. Eliz. 33. Cro. Fac. 640. Sed per Curium, If coſts 
not diſcharge cannot be given, it will be matter of error to be infiſted on; 
but we will not diſcharge him on motion. Where he is a 
defendant he 5 pays coſts. Dyer 104. 1 Bulft. 189. 


Cooke ver Colehan. e 


What 5 nego- - ON 0 B. à note to pay ta H or — 4 fix 

weeks after the death of the defendant's father, fer value 

received, was held-to-be a-negotiable note within the ſtatute 

3 Ann. c. 9. for there is no contingency, whereby it may 

never become payable, but it is only uncertain as to the time, 

which is the caſe of all bills payable at ſo many days after ſight. 

In Communi Banco it held three arguments, and was held good 
upon a'ſolemn reſolution delivered by chief juſtice Willes. 


. Cranford wa, Satchwell. 


* 1 & V 


' 


omits to plead a 


bad he riſtian name of Archibald. The defendant juſtified 
may be taken in 1 a capias ad ſatis e e à judgment againſt 
M e by Arthur, and averr 4. the laintif in n this action was the 
3 s ſame perſon” who was ſued by the — Arthur. And on 
1 © demurrer the court held it a good plea, the defendant having 

miſſed his time for taking WRA of the riſnomer, which 


— 1Pͥs py — — ————— ——— — 
| * Vide Fowl and Dann, Burr, Rep. 20g4+ 8 
8 ſhould 


If the defendant T HE — laintiff brought treſpaſs and falſe impriſonment by 


any 
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ſhould have been by pleading it in the firſt action. In the caſe 
of a bond given in a wrong name, he muſt be ſued by that 
wrong. name, and the execution muſt purſue it. The de- 
fendant had zudgment. ROY | | | 


Taylor verſ. Waſteneys. 


bf fn defendant being arreſted for 257. lay in gaol till he Common bail 

was ſuperſeded. The plaintiff meeting him afterwards, ordered though 

got a note of him for 200. and brought a freſh action upon {7 a lorer 

it, and Held him to bail. But the court diſcharged him upon action ſuper. 
common bail, for it is but a farther ſecurity, and does not ſeded. 

* extinguiſh the former cauſe of action, which may be declared 


upon ſtill, | 


72 Hilary 


un! Hilary Term 


'Y 
: 18 Georgii 2 Regis. In B. R. 
Sir Viliam Lee, Knt. Chief Juſtice. 
Sir William Chapple, Knt. 
Martin Wright, Eſq; Juſtices. 
g Thomas Deniſon, Eq; 50 
Sir Dudley Ryder, Knt. Attorney-General, 
The Hon, William Murray, Solicitor-General, 


Dominus Rex wer}. Turner et al. 


A RULE to ſhew cauſe why an appointment of overſeers 
for Cirenceſter ſhould not be quaſhed, was ſerved by a 
Quaker, and on his affirmation made abſolute ; this not being 
looked on as a criminal proſecution, though it is on the crown 
ſide, and the rule intitled in the king's name. 


Walrond verſ. Franſham, 


Swearing to a AY execurtix, in order to hold the defendant to bail, made 

debt as appears an affidavit that he was indebted to her teſtator (ſo much) 

by books will. as appears by the books of her teſtator. And it was held 

not hold to bail. . : 
inſufficient, and common bail ordered.“ 


een, Dominus Rex ver/, White et al. 


Quaker. 


No ſeire facias T HE condition of their recognizance was, to appear in the 


on recognizance 


. King's Bench the laſt day of Michaelmas term: on 


day the party Which day articles of the peace were exhibited, and the de- 


makes default. fendant White forbore to move to have his appearance re- 


_— 


— — 
— 


* Vide the caſes of Barclay et al aſſignees of Styles and another, verſus 
Hunt, Burr. Rep. 1992. and Touna, ſurviving aſſignee of Hitchcock and 
another, verſus Edwards, Burr, Rep. 2283, | | 


Want. "SEV ST corded 
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gorded (though he was there), and went to get bail. The 
proſecutor on this took out a ſcire facias teſted 28th Novem- 
ber. And partly for the ſharpneſs. of the proceeding, -atid be- 
cauſe the ſcire facias muſt be teſted in term time, and he had 
to the lalt moment of it to appear in, the court ſet aſide the 


proceedings, | 


Hand verſ. Lady Dinely. 


N afſump/it the defendant brought 87, into court on the 
L uſual terms of paying coſts to that time ; the plaintiff took 
it out, and taxed his coſts, and ferved the defendant's at- 
torney : and they nat being paid, went on to trial, and obtained 
a verdict for 71. 18s, The defendant inſiſted that he ſhould 
have no coſts for his ſubſequent proceedings, fince it appeared 
that he was over-paid ; but the court held, that as to the 
coſts, it was to be conſidered as if no motion had, been 
made, the defendant not having fulfilled the terms of her 
own rule, in which caſe it is not uſual to grant an attach- 
ment; but the plaintiff goes on, it being only a conditional 
rule. They ſaid they would make him allow upon the exe- 
cution for the 81. he had taken out of court, and ordered him 
the poftea in order to tax his whole coſts, 


Wilkins ver. Brown, . 
( OVENANT by the plaintiff as executrix of Bullock: 


the defendant pleads that there was another executor, 
who proved the will, adminiſtered, and is living; wherefore 
3s he is not joined, he prays the bill may be abated. The 
plaintiff replies, that the other executor named in the will is 
an infant of ſeven years, and never adminiſtered, and con- 
cludes with an averment : to which the defendant demurred 
generally : and on argument by ſerjeant Belfield and myſelf, 
the caurt held it an ill replication : the plea (they faid) con- 
tained full matter of abatement, if it was true; and the 
plaintiff ſhould therefore have joined iſſue upon it, and not 
gone over to a matter of infancy, which would have been 
properly under conſideration upon the ifſue : a probate granted 
to one under ſeventeen is not therefore void. And if the 
infant really was not joined in the probate, the plaintiff ſhould 
ſet it out on oyer, and have traverſed the never adminiſtering 
as executor. ide 1 Lev. 299. 1 Brownl. 101. and Smith 
v. Smith in Tel. and Sir T. feones's Reports. The judgment 
yas to abate the bill. | | 
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If the coſis are 


not paid on 
bringing money 
into court, the 
plaintiff muſt ge 
on, and cannot 
have an attach- 


ment. 


Where replica · 
tion ought to 
conclude to the 
country. 
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Loekeux verſe Nath. Ar Guildhall. 1 
Fraud cannot be IN debt for rent againſt the defendant as aſſignee of a term, 


Enteral replica. 1 he pleaded that he had made a further affignmeyt to oe 
tion of non a. Reed before the time for which the rent was demanded, tg p 
a — — 7 which the plaintiff replied, non afſignavit. And on the 5 
former aſſignee trial it appeared, that the defendant being weary of the 
to a beggar is aſſignment he had taken, employed a perſon to find hin WM” 
bet fraudulent, one who would take it off his hands; and Reed a poor Bi 
| woman, then a priſoner in the Fleet, was prevailed on 
to to accept it; and Naſh in conſideration of 5s. (which h 
as it appeared he lent her for that purpoſe) made a formal af. WM” 
ſignment. The defendant inſiſting that this was not proper 
evidence on non affignavit, but that the plaintiff . ſhould have 
replied per fraudem; the chief juſtice held, it could not be {Ml \ 
gone into on this iſſue, according to the caſe in Hob. 72. 166, 
The plaintiff became nonſuit. in 


And now a new action being brought, and fraud replied ; . 
it was debated, whether this was to be conſidered as fraudu. r 
Tent or not: and the chief juſtice directed the jury to find for | 
the defendant. He ſaid the defendant could not be charged 

upon the privity of eſtate, which was deſtroyed as againſt him 
by the legal aſſignment to Reed; and it was the folly of the 
plaintiff to diſcharge the original leſſee: that Reed's being a 
beggar did not alter the caſe, as was ſaid in Pitcher v. Tove), 
Salk. 81. 4 Med. 751. He grounded his opinion chiefly on 
two modern caſes in Chancery, where this. had been deter- 
mined to be no fraud. The firſt was Valliant v. Dodimead, 
2d May, 16 Geo. 2. and Huddle v. Hawkſby, 4th February 
1744, upon the foot that an aſſignee ought not to be charge- 
able any longer than he occupies the premiſes. 
This being merely a point of law, the chief juſtice told the 
jury they mult find for the defendant ; which they were very, 
-unwilling to doe and therefore to prevent their going con- 
trary to his opinion, I ſuffered a nonſuit. 


ul Dominus Rex ver ſ. Coningſby et al. 


The ſeſſions of HE accounts of the overſeers of Watford in Hertford- 
particular Ji- 1 hire having been allowed by two juſtices of the peace, 


| e an appeal was lodged at the county ſeſſions, which the juſtices 


— „ —y ( .  , —_ oo __ oo 


of appeals about of the peace there refuſed to proceed upon, being of. opinion, 


the poor, and that as Watford was within the liberty of St. Alban's, the 
not the county 


appeal ought to have been to the liberty ſeſſions. Upon this 
a mandamus was moved for, requiring the county juſtices of 
the peace to proceed, And it was inſiſted on, that by the 
” 2 413 Eliza 


DDP 
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43 Elia. c. 2. all appeals muſt be to the county ſeſſions: and 
{the liberty could have juriſdiction, it would at moſt be only 
z concurrent one, and the appeal might be to either at the, 
gection of the party. But upon ſhewing cauſe the rule was 
liſcharged, upon an affidavit that in fact the juſtices of the 
peace of the liberty do as ſuch conſtantly appoint the over- 
ers, and determine about them at their ſeſſions, without 
one inſtance to the contrary; which the court ſaid was to be 
conſidered as explanatory of the general words in the 43 El:z. 
and is now confirmed by the 17 Geo. 2. c. 38. which men- 
tons diviſions and. franchiſes which have four juſtices, and 
here are many more. 3 air . 


Creſſy verſ. Webb, & at. 
W EBB only pleaded to iſſue, the other defendants let 
judgment go by default. And it came on at Guild- 
hall to try the iſſue, and alſo to aſſeſs the damages as to the 
others. On the trial Webb was acquitted : and a doubt 
zrole whether the plaiptiff could go on: but the chief juſtice 
thought he might proceed, and he did ſo. 


Dominus Rex wver/. the Fraternity of Hoſtmen in 
. Newcaſtle upon Tyne. 
MANDAMUS.was granted to admit a perſon into 

this company: and by the return it appeared to be a 
queſtion, Whether the maſter he ſerved had been admitted to 
tis freedom in the corporation at large? Whereupon he moved 
for a general rule to inſpe& the books of the corporation. I 
oppoſed this on behalf of the corporation, as they were no 
parties to the diſpute: and cited the caſes of Cobb v. Old- 


Crew v. Saunders (ante 1005.) and the caſe of Dr. Bridge- 
man (ante 120 .] But the court faid, that every member of 
the corporation had, as ſuch, a right to look into the books 
for any matter that concerned himſelf, though it was in a 
dipute with others. And the return having pointed out the 
neceſſity. of inſpecting them for a particular purpoſe, they 
would affiſt him witk a rule; but it ſhould be confined to the 
book wherein admiſſions of freemen are entered.“ 


um XN. * a r * a. 11 i 4 
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Damages aſ- 
ſeſſed againſt 
defaulters, thoꝰ 
the defendants 
pleading to if« 
ſue, are ac- - 
quitted. 
Ante 50. 
1108. 


| ( 1223] 


Where books of 
a corporation 
may be in- 
ſpected on dife. 
putes to whick* 


they are no Pat 


Ti. 4 


held, (Hild. 4 Gee. 1.) and Shelling v. Farmer (ante 646.) 


Eaſter 
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Sir Vi 2 Le, Ent. Chief Jultice, 
8 + Martin Wright, E ſq; wb ex 
. K © Thomas Deniſon, Eſq; } Juſtices, 
1 4 ee Sir Michael Fo Fofter, Knit. 
Sir. Dudley Ryder, Knt. Attorney-General. _ 
The Hon. William Murray, Solicitor-General, 


WOLI0E 0 5x | Wilkes very Broadbent. | 
8 part of a L R ROR of a judgment in Clmmiuhi Banco, * in 


9. 3 laid treſpaſs the defendant juſtified under a cuſtom, that 
* Thee the lord of rhe manor of Halton, or his tenants of the 
will be void. collieries, have ſunk pits within the freehold lands, for 
working them, they have uſed time out of mind to throw the 

earth, ſtones, coals, ' &c.. coming therefrom, together in 

heaps on the land near ſuch pits, ſuch land being cuſtomary 

tenement and parcel of the manor, there to remain and con- 

tinue; and to lay and continue wood there for the neceſſary 

uſe of the pits ; and to take and carry away in carts, &c. 

art of the coals laid there, and to burn and make into cin- 

rs other part of the coals ſo laid there, at his and their free 

wills and pleaſures. And iſſue being joined on the cuſtom, 

there was a verdict for the defendant. But tlie court of 

Common . Pleas being of opinion it was a void... cuſtom, 38 

laid, gave judgment for the plaintiff upon the inſufficiency of 

[ 1225 ] the bar; and a treſpaſs being thereby acknowledged, whereon 

| | a writ of enquiry iſſued, he had final TRE for his da- 


mages and coſts. 
| | — go And 


* 


8 4 
| be we EP 4 


ment. 


Elizabeth Haſtings conveyed lands to truſtees for ſeveral cha- fol. per ann. 


— 4 1 — 
1 - * 
. . , 
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And after ſeveral arguments in Banco Regis the chief juſtice 
delivered the reſolution of the court for affirming the judg- 


* 


The queſtion he ſaid was, Whether this was a reaſonable 
lex loci © which they held it not to be, inaſmuch as it laid a 
great burden upon the land of the plaintiff, without any con- 
deration appearing, either public or private. That it ſa- 
voured of an arbitrary power, and might s laid) put it in 
the power of the lord, totally to deprive the tenant of the 
benefit of the land, there being no reſtriction in time, and the 
word near was too vague and uncertain, And though many 
caſes were cited out of Davis 32. b. as turning the plow on 
another's land, coming there to dry nets, erecting light= 
houſes, blowing up houſes, and the Ve ; yet thoſe were all 
cafes of neceffity, and ſingle points; whereas here it conſiſts 
of great variety, ſome of which are not neceſfary, particularly 
that of burning cinders : and if any part of the cuſtom be bad, 
it avoids the whole. 4 Co. 21. 2 Nich. 2. 3. 1 Roll. Abr. 
$b0- pl. 1. 21 Ed. 4. 8. 3. Litt. S 212. Litt. Rep. 233. 

et. 126. Hutt. 101. Palm. 212. 1 Leon. 11. 2 Rell | 
Abr. 266: the caſe of claiming a watren in all the lands 


\ 


held ill. 


Between the Pariſhes of Sheepſhead in Leiceſterſhire 
and Melborne in Derbyſhire. 
A PERSON was certified from Sheepſhead to Melborne, Officiating «s 


and ſtayed there ten years; during which time the lady — 2 


rities out of the profits, and (inter alia) the ſum of 10l. per does not gain 
amm. to the charity-ſchool at Melborne, to be paid to the * tettement. 
vicar thereof for the time being. In a ſpecial order of ſeſſionç3zs 
it was ſtated, that the certificate-man officiated as ſchool- 

maſter ſeveral years, and received the rol. per ann. from the 

vicar : and this the ſeſſions held gained him a ſettlement in 

Melborne, where they declared he had a freehold eſtate. 


Et per Curiam. The order muſt be quaſhed : for it does 
not appear how he came into this employment, and the legal 
right to receive the ſalary is in the vicar, who not caring to 
officiate himſelf, has therefore paid it over to this man as his 
deputy ; which could never give any perſon a ſettlement, 


much leſs to a certificate-man. 5 


— ---...Q . - Wightman 939 


9 
- A * F 
— © 8 * 
# — 


* * 


_ EASTER TEAM 18 Gro. 2, 
11226 Wightman verſ, Mullens. 
| ner 2 IN an action againſt the marſhal for an eſcape, it was laid, 


comment i, 1 that the priſoner being brought before fir William Chap. 
of record, ple, one of the juſtices of our lord the king, at his chambers 
in Serjeants Inn, was there committed to the cuſtody of the 

- marſhal at the ſuit of the plaintiff as by the ſaid commitment 

may more at large appear. * e | 

One of the To this the n demurred, and ſhewed for cauſe, 
King's juſtices that it did not appear the commitment was of record. And 
Judge of B. K. on argument the court held it ill; for he is not in point of 
lav in the marſhals cuſtody, till the commitment is entered 

on record; nor can the court take notice that ſir William 
Chapple had any power to commit him, he being only ſtiled 

one of the juſtices of the king, which every common juſtice 

of the peace is. 6 of FOR 0 | 


| 3 Claphamſon verſ. Bowman. 
* 822 T H E plaintiff's book · keeper ſwore that the defendant was 
for bail. * 4 indebted to the plaintiff in 3, 400l. for money had and 
Ante 1209. received by the defendant to the uſe of the plaintiff, as this 
deponent verily believes. And the court held it not ſufficient, 


| * to hold the defendant to ſpecial bail. 

s | Dominus Rex verſ. Freeman. 

i113 n indif- H E defendant was convicted, for that the Keeper of the 
ment lor A rei- 


N. go houſe of correction having A. in his cuſtody, who was 
pear for what. committed by virtue of a juſtice of peace's warrant, the de- 
the ,party was | fendant unlawfully reſcued him: and the court arreſted the 
NE” judgment, it not being ſhewn for what A. was committed, 

correction. ſo as to make the houſe of correction a proper priſon (which 

| prima facie it is not for all offences); and alſo becauſe the 
, court cannot judge of a proper puniſhment on ſo general a 
charge. | | | | | # 


[1227] Sir Watkin Williams Wynne, Baronet, verſ. Wil- 
e lam Middleton Eſquire. | 


| \ HIS was an action on the ſtatute 7 & 8 V. 3. c. 7. 
e © againſt the defendant as ſheriff of enbiehſhir "Zig 
falſe return on an election for a knight of the ſhire, in which 
the plaintiff recovered his double damages and coſts : of which 
judgment error was brought. And now the plaintiff moved 
- to amend, by adding a continuance, and a miſericordia ; 
- * _ the want whereof it was apprehended would not be aided, if this 
| . | . was 


22 


9 3 


* 


£ . 
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was deemed a penal ſtatute. It was for that reaſon oppoſed, 
actions upon penal ſtatutes being excepted out of the ſtatutes 
of jeofails. | Sed per Curiam. There is nothing excepted out 
of the ſtatute 8 Hen. 6. c. 12. (which is as gra ſtatute of 

amendment), but appeals and indictments of treaſon and fe- 
lony. And in a caſe of this fort, Trin. 1 Geo. 1. in Banco 
Re 


is, Philips v. Smith, amendments were made: the plain- 
17 therefore is at liberty to aſſign errors de novo. 


Dominus Rex verſe Elizabeth Nicolls. 


gf E was indicted at Hicks's Hall, for conſpiring with Ed- 
ward Bygrave, unjuſtly to charge William Frankland 
with a robbery, and for that purpoſe going before a juſtice of 
peace, where Bygrave ſwore it upon him ; Nicolls only came 
in and pleaded Not guilty. And the jury found that ſhe was 
guilty, but that Bygrave died before the indictment was pre- 
ferred. Before any judgment was given at the ſeſſions ſhe 
brought a certiorari, and the cauſe was ſet down to be argued. 


The firſt thing determined was, that this being in the nature 
of a fpecial verdict, there was no occaſion for the defendant's 


Ante 136, 


One conſpira- 
tor may be cone 
victed after the 
other is dead. 


appearing in court upon the argument: for ſhe is not conſidered 


as convicted, till after the court have determined upon the 
verdict. And it was therefore not within the reaſon of the 
caſe of moving for a new trial, or in arreſt of judgment; 


where there being a general verdict, it created ſuch a preſump- 
tion of guilt, that the party cannot move, without being pre- 


ſent in court. 


It then came on upon the merits; when exception was 
taken, that one alone cannot be guilty of a conſpiracy, and 
here is but one convicted : but the court over-ruled this, on 
the authority of Kinnerſley's .caſe, (ante 193.) where judg- 
ment was given againſt him before the other had pleaded ; 
ſo that there was a poſſibility of contradictory verdicts, which 


cannot be here. And J cited 1 Vent. 234. 24 Ed. 3. 34. b. 


24 Ed. 3. 73. 4. in point. 


But then a doubt aroſe, what the court could do, the cer- 


tiorari being brought before judgment: and this court not 


being apprized of the circumſtances of the offence, could not 


tell what judgment to give: and in Carth. 6. it is ſaid, they 
cannot give judgment. A rule therefore was made, to ſhew 
cauſe why the certiorari ſhould not be quaſhed, ſo as to remit it 
back to the ſeſſions; which was afterwards made abſolute. * 


PENS 
— 
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And in the caſe of the King v. Gwynne and others, Burr. Rep. 749. 
The cqurt (on a defended nations granted a procedendo, at the inſtance of 


Qu 


Ante 844. 968, 


[ 1228 } 


A verdict can. 
not be removed 
fromthe ſeſſious 
before judg- 
meu. 


12113 


Preſcription to 
take three 
buſhels out of 
every ſhip's 
cargo ot. barley 
fqr keyage is 


Fasrun TExM18 Grp, 2, 


| | oy 
Mes _ Sargent verſ. Reed. 
FARESPASS fort taking hree buſhels of barley ; the 
| defendant pleads, That Richard. Daniel being ſeiſed in 
fee of the manor of Penzance, of which the pier or key was 
parcel, he and all thoſe whoſe eſtate he had, at their own 
caſts had uſed and ought to repair it, and had of right taken 
a reaſonable duty called bufbelage, (vix.) three Wincheſter 
buſhels of barley out of and for every ſhip's cargo of barley 
brought upon the ſaid key to be exported in any ſbip; and that 


he by bargain and ſale, for the conſiderations therein mentione 


d 
ſold it to the corporation of Penzance, to hold to them and 


their ſucceſſors in fee-farm for ever, by virtue whereof they 


became and yet are ſeiſed of the premiſes in their demeſne as 
of fee : then he ſhews, that the plaintiff brought upon the 
key a cargo of barley, conſiſting of one thouſand two hun- 
dred Wincheſter buthels, out of which he, as ſervant of the 
corporation, and by-their command, took the three buſhels 
as by law he might. . The plaintiff by his replication denies 
the preſcription, ; and iſſue being joined, it went down ta 
trial, and there was a verdict for the defendant. ' 

It was now moved in arreſt of judgment, that the preſcrip- 
tion was unreaſonable and uncertain, the word cargo being 
too general; and three”, buſhels out of a ſmall parcel, as 


well as a large one, not being a reaſonable proportion. And 
2 Lev. 96. Raym. 233. were cited. | 


To this it was anſwered, and reſolved by the court, that 


the word cargo as referred to a ſhip, was very intelligible, and 
» muſt mean the whole loading. It may as well be faid that 


[ 1229 ] 


Pleading a bar- 
gain and ſale 
without ſhew- 
ing it 10 be for 


the word ſbip is uncertain, one being much bigger than ano- 
ther; and there are many caſes were words as general have 
been allowed. 4 Hod. 319. Stil. 224. 358. 1 Vent. 114. 
1 Sid. 98. Cro. Fac. 307. 1 Bulft. 126. 2 Vent. 67. 78. 
2 Sid. 174. Lutw. 1519. Heb. 85. 4 

Another exception taken was to the manner of ſetting out 
the title of the corporation, the bargain and ſale being only 
ſaid to be for the conſiderations therein mentioned, whereas 


_— — 


a = SOR” S - : my, OL. oi Ab Sad \ at; ed”. * o 4 ” 


the defendants, upon an indictment for an aſſault at the quarter-ſefions at 
Brecon, removed into the King's Bench by certiorari; becauſe the certiorart 
bad not iſſued till after the defendants had confeſſed the aſſault below: 
though the conviction was not after a trial, and though ſever-l of the juſtices 
were ſworn to be near relations of Mr. Gwynne one of the defendants, 
namely, his father, two brothers and an uncle. 


* 


it 
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it ought to appear to have been for a money, or valuabii con- 2 valuable con- 
fideration, according to x Lev. 170. Mo. 569. 1 Ce. Mild- N ym | 
may's caſe. 3 Lev. 233 Ces Ws pon 


| murrer, but 


To this it was anſwered, that the caſes cited were upot did er lla 
demurrer : but this is after a verdict, when it being laid, that iſſue on a col- 
virtute inde the corporation was ſeiſed, the court muſt take lateral fat, 
it, that there was a proper conſideration : beſides, it is laid 
to be in 8 which imports the payment of money: 

d 27 Hen. 8. c. 16. doth not require a money conſideration. 
In th 504. it is ſaid that it ſhall be implied in pleading, un- 
leſs the contrary appears : and though the verdict is upon the 
preſcription, and not on the conveyance ; yet it is as ſtrong 
againſt the plaintiff, being in the nature of a nient dedire. 


The court ſeemed to think this way of pleading it would 
be ill upon demurrer, but was now cured ; it not being a de- 
fective title, but a title defeCtively ſet out, according to 
Salt. 365. And the rule to ſhew cauſe was diſcharged. 


Dominus Rex verſ. Thomas Broughton, | 


O boy indictment for perjury, the caſe appeared to be, 2 8 42 
at one Wharram employed the defendant's brother allowed a wit, 
James to ſell an eſtate for him that lay at a diſtance, whom nels in pe: jury, 
Wharram charged to have ſunk 700. of the purchaſe mo- 
ney, and filed a bill, and obtained a decree for an account, 
upon the foot of an impoſition : after this James Brough- 
ton, pretending to have found a written account, wherein he 
had given Wharram credit for the 700. re-heard the cauſe, 
and examined the defendant, who ſwore that the account 
was ſent to him by his brother into Yorkſhire to ſhew Whar- 
ram, which he did ; and Wharram owned it to be his hand, 
and declared he had forgot it. The chancellor was of opi- 
nion, this account was a forgery ; and therefore did not vary 
his decree : but recommended the protecution of James, 
who thereupon ran away : Wharram then indicted the defen- 
dant for perjury, and offered himſelf as a witneſs ; which I 
oppoſed, on the authority of Dominus Rex v. Nunez, (ante 

1043.) and Dominus Rex v. Ellis, (ante 1104.) and the caſe [ 1236 ] 
of he King v. Whiting in Salk, 283. 3 ä 
The chief juſtice declared, he was for hearing the evidence 
of Wharram, becauſe as no bill of exceptions would lie, 
the proſecutor would otherwiſe be without remedy, whereas 
the defendant if convicted might move for a new trial: but 
he ſaid he would give no opinion at preſent, further than ob- 
ſerving, that in Nunez's caſe the ſuit in the Exchequer was 


| then 
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then ies whereas the ſuit here in any ſeemed to be 
at an end. 


Whereupon Whartam was examined, and contradicted 
the defendant in all the parts of his examination; but being 
only a ſingle witneſs on the point of the perjury, I inſiſted, 
there was no occafion to go into our defence. - And the 
chief juſtice being of that opinion, the defendant was ac- 
quitted.“ 


i 4 3. 
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vide ante 1043: 1104, 
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Dominus Rex ver Bambridge. = 


. exhibited articles of the peace, ſtiling herſelf How to take 
the wife of the defendant, ſetting out acts of cruelty, e the , 
and the pendancy of a ſuit in the Eccleſiaſtical court for re- faarflage is : 
ſtitution of conjugal rights. The defendant coming to put in difputed, 
bail, inſiſted the recognizance ſhould not be taken fo as to 

carry any admiſſion of the marriage. And the court ordered 
it ſhould run thus, To keep the peace towards our Sovereign 
Lord the King, and all his liege people, and particularly 
towards Hannah Penn, who hath exhibited articles of the 
peace againſt him the ſaid James Bambridge, by the name 
* of Hannah Bambridge wife of him the ſaid — and 
that he ſhall not depart the court without leave, c.“ 


Walker wer/. Robinſon. ; © 1232 1 


IN reſp aſs for an aſſault and taking a; rope, the j jury gave rum on. 
18d. 33 And Mr. juſtice Burnet, who tried the 4 Eliz, again 
cauſe, certified his approbation of the verdict, according to colts, 
43 Eliz. c. 6. in order to prevent coſts. The plaintiff how- 
ever moved (as it was a new caſe) for coſts de incremento, 
pretending here was an aſportation, which on 22 & 23 Car. N 
2. c. 9 has been always he'd to carry colts, But the court 
in 
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in this caſe refuſed it, for the 43 Eliz. takes in all but 2 
few excepted caſes, of which this is not one. And though 

| It has not been uſual to grant a certificate on this act, yet we 

tve often known it threatened. And in the cafe of White 

v. Smith in C. B. Paſch. 17 Geo. 2. chief juſtice Willes, in 

| an action for taking ſand on Hounſlow-heath, did certify, and 

# ::-7 | prevented cos, #7" „ 


© 


Between the Pariſhes of Saint Peter in Sandwich 
and Goolaſton in Kent, — 

Fervant going Ne PANT was hired for a year, duting which he, 
to fea with his with his maſter's leave, went to ſea upon the herring 


8 fiſhery, but hired another to do his work in the mean time: 


= 4 * 


* another todo he returned at the end of three weeks after the expiration of 


— 14 hs is his year, ſettled with his maſter, and regeived his Whole 
. year s wages. LU. 44 A e 
This the ſeſſions held was not a ſervice for a year; but 
the court on the authority of the caſe of Iſlip (ante 423.) 
and Beccles v. Leoſtoff, (ante 1207.) held it a ſettlement ; 
ſaying he was to be conſidered all the while as in the ſervice 
of his maſter, and the perſon he found to do his work was 
his fervant, and not te maſter's, wherefore the order was 
quaſhed. + RY 3 
T be Weavers Company gui tam verſ. Forreſt. - 

Miy deere N BILL of Middleſex was, to anſwer to the weavers com- 
qui tam tho” the ; pany : and the declaration was in the name of the com- 
E. not panp, qui tam for themſelves and the poor of a parifh where 
x the offence was committed: it was moved therefore to ſtay 
the prooerdings, becauſe the declaration differed from the pro- 
ceſs; but the court held it right, it not being uſual to inſert 
in the bill of Middleſex on what account or in what right 
the party ſues, as in the caſe of executors and adminiſtrators, 
the caſe of an aſſignee of a bail-bond, and the like, where 

the proceſs is only ad reſpondendum to A. 3. 
12331 Ther exeception was taken to the notice at the bottom of 
Ezeliſh otic the proceſs, which was only to appear at the return thereof, 
on proceſs necd being the 14th of June, without ſaying this inſtant, or ex- 
not expreſs the the year of our Lord, or of the king: but the court 
__ ſaid, it muſt be underſtood the next xgth June, and held it 
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Vide Sayer's Law of Coſtis. 
t Lide ante p. 42g. and various caſes there cited, 


Between 
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Between the Pariſhes of Maidſtone and . in 
F Wa 3 7 £ Kent, 4 


14 I DS ＋ ON E centificated Richard Burden ind Mar 
his wife, who came therewith into Hedcome, and had 
four children. And upon his becoming actually chargeable, 
they were ol feat back to Maidſtone by an order of two Juſtices 
Upon eat to the ſelnons, it was ſtated, that the man in 
1715 lawfully” intermarried with Ma Les, who then ap- 
peared in court, and by whom he had feveral children, who 
were all maintained at Maidſtone, as the wife and children. 
That ih 1730 he (in fact) mafried Mary Bromhall, who 
the woman that removed with him to Hedcome; and is 
e ſame that was now ſent back to Maidſtone ; but the 
ſeſſions conſidering they were both called Mary, and that 
Maidſtone actually. maintains Mary the real wife, and all her 
children; were of opinion, the others were not to be ſent 
back to. Maidſtone z and therefore confirmed the order of the 


two juſtices as to the man, and quaſhed it as to the woman 
and the children of the ſecond marriage. 


And now on debate in B. R. it was held, that the two 
jaſtices of the peace had done right in ſending them all back 
to Maidſtone, for the certificate is concluſive to Maidſtone : 


* 4 


4217 


. 


Certificate con- 


cluſiye to the 


pariſh that give 


4 


and upon the fact ſtated, it does ſufficiently appear, what 


Mary it was that was meant by the certificate: and that this 
caſe did not differ from that of New Windſor and White 
Waltham, (ante 186.) nor did it alter the caſe, that Maid- 
ſtone had the real wife and children to maintain alſo : they 
therefore confirmed the order of ſeſſions as to the man, 
qgaſhed jt as to the reſt,” and confirmed the order of the two 
2 of the peace in tota. 


Turner verſe Schomberg. 


Pa: HE defendant gave his note for 367. He was ator. 
wards diſcharged oh the inſolvent debtors act: after- 
wards mecting the plaintiff, he promiſed to pay the debt at 
two guineas per month, and paid twelve guineas accordingly. 
And being now ſued for the reſt, the court diſcharged him on 


common bail, faying it was no new conſideration, but the 
old debt.“ WL 
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Fa. 
Practice 2s to T H E defendant pleading a ſham plea, the laintiff ob- 
1 as will | T tained the common rule, that defendant ſhould plead 
n peremptorily on the morrow, and that ſueh plea ſhall not be 
£ -, waived ; and ſerved it on the defendant's attorney, who 
taking no notice of it, the plaintiff after the _— out 
ſigned judgement :. which the court on the maſter's report 


. 


held to be irregular, the firſt plea ſtanding, if the defendant 

did not lay hold of the opportunity given him of altering it, 
- whereby the plaintiff has the benefit of his motion. 
. Dominus Rex verſ. Hendricks. 9 


f 


B, R. will not Y 12 Ann. c. 16. the treble value is recoverable on an 
great informa- 


ee agen uſurious contract, one moiety to the crown, and the 
alter the ſuitzs Other to him that will ſue for the ſame. By 31 Eliz. c. 5. 
lapſedto the & 5. the common informer is limited to a year after the 


Gown. offence committed, and if no ſuch ſuit is brought within the 
» year, then the crown may ſue at any time within two years 
after the end of the firſt year. | es | 


In this caſe the year was expired ; but within the other 
two years, I moved upon proper affidavits, for an informa- 
tion, and obtained a rule to ſhew cauſe : but the court after- 
wards diſcharged it, being of opinion, that it was a matter 
left to the diſcretion of the crown, which the court had not 
power to exerciſe : and there never was an inſtance, where 
for a penalty veſted in the crown only, this court ever granted 
an information; but they are always filed by the attorney- 

general, who is the proper officer in thoſe caſes. 


Marſh ef af, aſſignees of May a bankrupt, ver . | 


| Chambers. 

Note indggſed aſſumpſit the defendant was proved to be indebted to 
to » debtor of » I the bankrupt in 208/.' By a ſet off, and bringing money 
_ into court, this whole demand would be diſcharged; if the 


bankruptcy. defendant was intitled to be allowed 125. upon a note of the 

2 let bankrupt's, which he claimed as indorſee, the caſe as to 
; which was thus : * x 

: 1 * One Scott who was poſſeſſed of this note at the time of 

92 the bankruptcy, applied to the defendant, who he knew 

| owed more money to the bankrupt's eſtate, deſiring him to 

| 0 er! take the note and claim a credit for it, on ſettling with the 

35 | aſſignees, according to 5 Geo. 2. c. 30. The defendant 

by  ſcrupled it, and the bankrupt would not conſent ; but at laſt 

' + - the defendant ventured, upon Scott's indorſement (who For 
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did was a good man) to pay the 1274. and upon notice to ſet 
565 Nee . 1 e allowed, it appear- 
ing to be an indorſement after the bankruptcy, whereas the 
words of the act are mutual debts before; and as it was an 
vrgult attempt in Seott, to get 205. in the pound. But the 
chief juſtice conſidering it meght be dangerous to inquire into 
the preciſe time of indorſing negotiable notes, directed the 
Jury to allow it; Which with much difficulty, and merely in 
deference to his opinion, they did. But upon motion for a 
new trial. the 'verdict was ſet aſide, with the concurrence of 
the chief juſtice, the words of the act being as before ſtated, 
and the defendant having no right to ſtand in a better. condi- ?. 
tion than Scott, who could only come in for. a dividend : 8 Rep, 

beſides, it would be of ill conſequence in trade, if debtors to 
the bankrupt's eſtate ſhould be allowed to buy up debts; in 
order to ſet them off in this manner. They gave no opinion 


how it would be, if the nature of the tranſaction. and the 


time of the actual indorſement did not appear. 
Dominus Rex ver/; Sir Henry Penrice. : 
| AN DA MUS, ſuggeſting that Matthew Hubbard was Return is good 
in Eaſter week choſen churchwarden of Heſton, and - it par gs * 
eommanding the defendant to ſwear him in, or ſhew cauſe to Ari 

the 28 To this he returned, that Hubbard was not 

elected in Eaſter week, and that upon his offering to ſwear 

him in Hubbard refuſed to accept the office. 


Td this I excepted, for that the return had confined it to 
a particular time, and was in the nature of a negative preg- 
nant, for he might be choſen at ſame other time ; and returns 
which are not traverſahle) muſt be certain to every intent. 
alk. 432. And Hubbard's refuſal could be no reaſon, for 
he might change his mind, and the pariſh had an intereſt in 
making him ſerve the office. And the court held the latter _ 
part of the return inſignificant ; but as to the firſt exception, 3h 
they held it good, as it-purſued the ſuggeſtion of the writ : my 
e therefore allowed the return. - | 


; Sparrow verſ. Caruthers. - . [| r236J 


HE defendant inſured goods to London, and until the Goods loſt aſter 
- ſame ſhould be ſafely landed there, The ſhip arrived in the owner has 
the port of London, and the owner of the goods ſent his — 
lighter, and received the goods out of the ſhip : but before into a lighter is 
they reached land, an accident happened whereby the goods no charge onths. 
were damaged; for which this action was brought againſt + - 
the inſurer. © For the defendant it was inſiſted upon, that the 
accident happening after the owner had taken the goods into 
nnn 7 R 2 75 f his 


Le 


Tamiry Tax 18 . 


his poſſeſſion, it was x Joſs” after the jüfüranee was fret 


To which T anſwered, that if this had been an Action again 
the maſter or owners "of the ſhip, that wor 
good an{wer ; for they were certainly ane but in thi 
action it could be no anſwer, for during e voyage it 
might as well be faid the gaods were ini te p 0 7575 of the 

aſſured, who took the ſhip to freight, and 154 the 
maſter was to this purpoſe, as much Nas the c eden ad 


have b been 2 


theſe words are put into policies, to guard againſt, all ſorts 


loſſes, till there is an actual landing; becauſe in the caſe of 
thi ps of great burthen, that are forced to lie off; there may be a 


carriage for many mites in boats or lighters, Poo it was in the 


courſe of trade for the owner of the goods 10 {end his lighter, 


But the chief juſtice held, the inſures was. diſcharged. He 


faid it would have been otherwiſe, had the goods been ſent 
by the ſhip's boat, which is conſidered, as part of the ſhip 
and voyage. And 'the jury (which was of merchants) ex- 
preſſing, they thought it turned upon that alten — 
in a verdict as to chis point againſt the — 


. . 
* 1 * 
* ak 2 * 
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Sir Wi M am tA Kut. Chief Joltice: 

Sir Martin Wright, Kant, 9 7 
Sir Thomas Deniſon, Knt. . Juſticeess. 
Sir Michael Fofter, nt. A 
Sir Dudley Ryder, Kut. Attorney-General. | 
The Hon. of 0m Var een, 


4 
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Finch et . verſ. Duddin et ar. 


JN an action for a battery of the plaintiff's wife by the Jed Baron and 
fendant's wife, there was a judgment for the plaintiffs, NS 
and the wife of the defendant was only taken in execution. Mich, 238 2 
dhe moved to be diſcharged, but upon affidavits of endeavours 2 . Z 
to take the huſband, and it not appearring there was any de- the ſame point 
ſign to ſcreen bim, the court refuſed it, on the authority of rulcd again, 


Fitt v. Meller et ur" ö ante 1167. 


7 * 
' 4 


Henbury wer Roſe. b n 


0þ ihe back of the iſſue was wrote, Tale notice of arial, Practice. 
at the next ies. And though there was no date, or 5 
county, or attorney's name mentioned, yet being on the. Þ— © -» 
back of the iſſue, . the court held it good; but that it would: 

not be fo yon a Teparate paper, 


Mattiſon qui tam ver ſ. Allanfon, Jene 


AY action was brought upon the late ſtatute againſt horſe- New trial _ 
racing for the penalty; and the jury found a verdict for 859 

the defendant, contrary to plain evidence; and the court de- 

. e 


* 
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the defendant, an e with the jury. And this was within 
2 reaſon of caſes in the Exchequer, where verdicts for de- 
dants are neyer ſet aſide. for penalti of duties; 
| and this is excepted out of the nes = Jeofails, as much 
5 indictments. | 
© HRT} I'S Cary verſ. Holt. * 2 
In treſpaſs the H E plaintiff declared in treſpaſs übott de 5 Fonleton ; the 
ay / apr r makes title, and gives colour to the plaintiff; 
Aebadantæ the plaintiff replies, de injuria ſua praprig, and traverſes the 
title. title ſet out by the defendant : and upon demurrer, a and on the 


authority of Goſlin v. Williams,” P. 5 Geo. 1. the court 
held this a good replication; for it lays the defendant's title 
out of the caſe, and then it "ſtands upon the plaintiff's poſ- 


ſeſſion, which is enough Igainſt a wrong doer; and he 

plaintiff need not reply a 18 Judgment Proguer 

The 11 . Sc. of Nort ampton wiſe Thomas Ward. 
Erefling a fel plaintiffs declare for a treſpaſs. committed by-the 
in a market is pe ewes in breaking and entering their clofe, called 


* reg. the Butcher Row, and erecting a ſtall there. The defendant 


paſs 1 1s the pro- pleaded ſeveral pleas, which went to iſſue, and were found 
per remedy for againſt him. But his third plea was, that there is a public 


** market held every Saturday in the locus in quo for ſelling of 


butchers meat; wherefore. he entered the market with his 
mates, in — 4 to ſell it, and for that purpoſe. erected a fall 
© 8 in the open market, for the 1 5 l. expoſing his meat to 
* ſale, and laid his meat upon the ſtall, prout ei bene licuit, 


* que 94 eadem, & c. The plaintiffs replied, that they were 
7.4 ſeiſed in fee of the cloſe and market, and that the defendant 


' without their licence, and of his own wrong, entered and ſet 


up the ſtall. To this there Was a W rejoinder, and a 
demurrer. Ons in 


It was three times 3 at the "wg and inſiſted on for 
- the defendant; that he had not only a right to come into the 
[ 1239 : market, but alſo to erect a ſtall there; and that if if he had not, 


yet treſpaſs was not the proper remedy. 
And now Lee C. Tr delivered the reſolution of the court, 


As to the firſt point, they were all of opinion, that though 
euer perſon has of common right a liberty of coming into a 
ublic market for the purpoſe of buying and ſelling, yet he 

2 not of common right a liberty of placing a ſtall there, but 


he muſt acquire that by a compenſation which is catte& 


frallage: and in Blunt's Law Dittionary,' Minſbeu s, Beyer 


e Bebe and Spelmay's  Glaſary, is defined tobe a 
| 255 ſatis faction 


We 


5 2 — 
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ſatisfaction to the owner of the ſoil, for the liberty of placing 
a ſtall upon it; -and if in the erecting one the ſoil is broke, it 
is called piccage. And this of ſtallage is ſo fixed to the owner 
of the foil, that in Ao. 474- it is held to deſcend to the Bo- 
rough Engliſh heir, though the right to hold the market goes 
to the eldeſt ſon, It is not properly a toll, which can only 
be due by grant or : preſcription ; whereas ſtallage is de- 
mandable in the caſe + a new erected market ; and the ſoil 
is.no. farther conſidered as dedicated to the public, than the 


common right of entry goes. 2 Inf. 220. 1 Ld: Raym. 149 


As to the ſecond point, they were all of opinion, that an 
action of treſpaſs was the proper remedy for the owner of the 
fail, againſt one who, wrongftlly places a ſtall there; and he 
could have no other remedy: he could not diſtrain damage 
feaſant,, or if he could, it would not follow that treſpaſs does 
not lie. He cannot bring debt or afſump/it, for there is no 
certain duty or implied contract. Spelman ſays, the /falla- 
giator mult facere redemptionem cum præpoſito burgi, ſecun- 
dum guod cum eo convenire poterit. | 


In all caſes of exceeding the authority given TX law, the, 


party. is a treſſpaſſer. 6 Carpenter's. caſe, 8 Co. 2 Roll. 
Ar. 561. G. 1. And this is not ſo properly a non-feaſance 
as a mis- feaſance. Though a man has a right to go into a 
church, yet he has no right to erect a pew there, without the 
direction of the ordinary. "ves | 


They held therefore, that the plaintiffs had a right to a 


ſatisfaction as owners of the ſoil, and that they had purſued 
the proper remedy: wherefore judgment was given for the 
plaintiffs. e 


Between the Pariſhes of Croſcombe and St. Cuthbeit 
in Wells. N 


A combe. He continued to ſerve on there without any 
new agreement for a quarter of a year, when the maſter re- 
moved into a houſe in St. Cuthberts, where the ſervant 
continued with him for half a year, and then married. The 
queſtion was, Whether this was a ſettlement in St. Cuthbert's 
within the reaſon of thoſe. caſes that have held the ſettle- 


ment to be gained where the laſt torty days ſervice Mas? 
And the court held it a ſettlement there, for it is ſtill a conti- 


nuing in the ſame ſervice within the meaning of 8 H 9. 3 
c, 30. though there is no new agreement. And upon the 
whole there has been between this maſter and fervant a hiring 
and feryice for above a year, Ante 1164. | * 

Oe 1 | Dominus 


0. 
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SERVANT was hired for and ſerved a year in Croſ- Servant remo-: 


ving with his 
aſter in the 
econd year 
gains a ſettle. ; 
ment, though. , 
there was na 
new hiring. 1 
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H No e os at een 0.60) 
Dominus Rex ver/, Baker. 
Conviftion I a conviction for keeping à lottery office contrary to the 


| good where late ſtatute, it was ſtated that Jones gave information be- 

— 2 fore two Juſtices, and Martindale a credible” witneſs proved | 

Vn read to the tlie fact, whereupon” due ſummons iſſued, and the defendant WW 
partye ©, appeared; and the information aforeſaid, and the ſaid evidence tl 
EVE, thereupon given, being now here read unto and fully under. f 
Yo 0 by the ſaid Francis Baker, he is aſked” what he has 0 
to y. 4% RA. * V T Ad. p10) Ren 2 
I objeRted, that it ſhould appear; the evidence was given in a 
the hearing of the defendant ; whereas jt was only read, u 
 Whereby'the defendant loſes the benefit of a croſs examina- fl 
tion; but the court held it well enough, for all is a hiſtory © 
in the t tenſe, and ſuppoſed to pafs at the ſame time: t 
and if it had been heard, it might be faid to be only hearing n 
255 it read. In theſe cafes it is enough, that it does not appear c 
Ante 608. to be wrong; and it is laid to be fully underſtood by him. u 
In the caſe of Theed on the candle act, it was held not to t 
de neceſſary to aver the entry of the officer to be in the day n 
Y time, and not in the night, when a conſtable's preſence would | 

be neceſſary, The conviction was confirmed, . . 

C r24r } The Weavers Company qui tam verſ. Forreſt, and ] 
four others, in ſeparate Actions. Ante 1232. , 
Defendant who HE Company brought actions as common informers p 
1 1 for the penalties in the ſtatute 7 Geo. 2. c. 5. for ſellin d 
it in bis plea. printed calico, arid ſet out their charter to ſhew they had t 

M. B ltwas power to ſue and be ſued, with a prefert. The defendants n 
beld in C. B. demanded oyer, and had a copy of the charter delivered to D 

| (where other. them; after which they put in the general iſſue of Nil debet, f 
— _—_ taking no notice of the oer. The plaintiffs made up the 9 
that the worde iſſue, and inſerted the prayer and oyer at the head of the pleas, t 

ol Geo.'2. and demanded to be paid for it; upon which the court was { 

| — ny moved to expunge it, for though the defendants had a right 
| a eorporation to fee whether the plaintiffs may ſue, yet they are not bound L 
| could not fue as to inſert the oyer, but may plead to the merits. ( 
| a COM man n- 5x4 | ö a ˖ 
former. On the other ſide it was inſiſted, that the demand and \ 
giving eyer is the act of the court, whoſe acts either party has ; 

a right to record. And Carthew' 301. Id. Raym. 969. ; 

1055. 1 Saund, 306. Lutw. 680. 1 Vent. 37 2 Mod. 189. . 

Cro. Fac. 679. Co. Litt. 260. a; were cited. R g 


But the court held, that if the plaintiffs would ayail them- 
. felves of the letters patent being ſet out at large, they ought to 
do it by praying them to be infolled at the head of their repli- 
W «>; cation, 


MtouAgsLMASs Trim ty Cid) 2. 1225 
cation, and ought not to do it at the defendants expence, and 
therefore ordered the oyzr to be expunged, | 
Jones ͤ8verſ. Edwards. . 
V the 0 11 Geo, 2. c. 19. it is provided, that the Conſiruftion ot 
landlord may make himſelf a defendant in ejectment, the act for mak - 
though the tenant refuſes to appear; and though judgment is 1 
fgned againſt the caſual ejector, the court ſhall order a ſtay cje&ment, 
of execution, until they make further order tbereimn. FTA 
In this caſe the landlord appeared without the tenant ; and GN 
after a verdict for the plaintiff, he brought a writ of error, . | 
n Which the plaintiff moved to take out execution; which 
the court refuſed to grant, for though it is left to their diſ- 
dretion, yet that can only be a legal one. The act intended 
to put the landlord in the place of the tenant, that he ſhould 
not be ſtript by any act of the tenant, and it ought to be 
conſidered as if the tenant had brought error, which would * 
undoubtedly be a ſuperſedeas, This court cannot take upon [C 12 42 J 
them to judge, whether there is error in the proceedings or hho dep. 
SO tid ot. 
Forbes ver}. Lord Middleton. 
Ne the defendant pleaded the general iſſue, and pr gice. 
1 alſo the ſtatute of limitations: the iſſue was found againſt 
him at the aſſizes; but as to the ſpecial plea there was a re- 
plication, rejoinder, and ſur- rejoind er, to which the defen- p 
dant demurred, and the plaintiff joined in demurrer. This 
term the plaintiff made it a concilium, put it in the paper, and | N 
no body appearing to ſupport the dequrrer, obtained judg- 
ment. It was now moved to ſet this aſide as irregular, - the 
rule for the concillum having never been ſerved, or any notice 
given of putting it in the paper. But the court held it not 
to be regular, and that it was the duty of the defendant to 
ſearch, - ſince he muſt expect the plaintiff would proceed. 
Then it was moved to ſet it aſide upon payment of coſts, 
upon the foot of ſetting afide regular judgments. But the 
court ſaid, that was never to be dgne, but where the defendant 
was to plead to the merits ; not to give him the advantage of e 
a nicety in pleading. And if there was any ground for the | 
demutrer, (as in fact there was) he might bring a writ of er- X 
for, but they would not relieve him, though he offered to 
waive a writ of error. 5 | 
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Dominus Rex verſe Magrath. 
The court will E was committed for manſlaughter: And it appearing 
oo B * to be no more, upon the depoſitions before the coroner, 
e * © the court admitted him to bail, according to Salk. 104. Trin. 


_ Ante 911. 5 Geo. 2. Rex 9. Dalton, and Mr. Clifton's caſe, 1 


L eee Wilſon very Rogers et dP. 
| Accels granted 1 plaintiff was ſued in the court of conſcience in Lon- 
—_ _ I don, and was taken in execution, for which he brought 
ſcience, treſpaſs and falſe impriſoment z and now moved for liberty 
to inſpe& the book of proceedings; which upon debate was 
granted, ſo as related to the ſuit againſt himſelf only. Upon 
| Ante 1223. this ground, that every man has a right to look into the pro- 


| ' ceedings to which he is a party. 
IL 1243] De Balf verſ Mackenſie. 
ode mall be H E plaintiff recovered in the court of Meudon in France 


common bail 1 damages and coſts for a malicious proſecution to 2, 500). 
dada cout. he arreſted the defendant here, and held him to bail, on an 
28 affidavit of ſo, much being due to him upon à judgment or 
decree. And the court held, this did not warrant holding 
to bail ; for upon a decree here there can be no bail, and 
| whatever might be the caſe of a. money debt contracted and 
E. TAG ſued for abroad ; yet this being a caſe of damages for a mali- 
cious proſecution, can never be conſtrued to raiſe a debt here, 

So common bail was ordered, x16 5 


Maſſa verſ. Dauling. At Guildhall, 


vary. | P ON uſury pleaded to an action againſt the defendant 
| | as indorſee of a note for 200/, the caſe was, that 
Grace took the note upon advancing 1971. when the note 

had three months to run, and at three months end took ano- 

ther note for 200/. upon advancing 31. for other three months. 

It was inſiſted, that this was not uſury, being a purchaſe out 

and out of the notes : and boch parties becoming bankrupt, 

and the commiſſioners refuſing to let theſe notes be proved, a 

petition was preferred to the lord chancellor, who directed 

an iſſue upon them. And now Lee chief juſtice held, that 

. this was uſury within the meaning of the ſtatute 12 Ann. c. 16. 
which prohibits taking more than 51. per cent. upon any 

contract directly or indirectly: however he left it to the jury 

upon the queſtion, Whether this was to be deemed a purchaſe 

or a loan? who found x to be the latter, and the defendant 

had a verdiR, Rs 1 50 n | 

5 f þ 0 Whaples 
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Waples ver /. Eames. At Guildhall, 


THE ſhip Succeſs was inſured at and from Leghorn to 
T the port of London, and till there moored twenty-four 
hours in good ſafety. She arrived 8th July at Freſh-wharf, 
and moored, but was the ſame day ſerved with an order to 

back to the Hope to perform a fourteen days quarentine. 
he men upon this deſerted her, and on the 12th the cap- 
tain applied to be excuſed going back, which petition was 
adjourned to the 28th, when the regency ordered her back; 
and on the zoth ſhe went back, performed the quarentine, 
and then ſent up for orders to air the goods. But before ſhe 
returned the ſhip'was burnt on 23d Auguſt, And now the 
queſtion was, Whether the inſurer was liable? , 


For the -defendant it was inſiſted, that the ſhip ariving and 
being moored on 8th July, and remaining ſo till the zoth, here 
was a performance of what he had undertaken, and his riſque 
ought not to be extended to ſo long a time as between 8th 
July and the burning 23d Auguſt, © © 
Hut it was ruled, that though the ſhip was ſo long at her 
moorings, yet ſhe could not be faid to be there in good ſafety, 
which a, mean the opportunity of unloading and diſcharg- 
ing, whereas here ſhe was refed within the twenty-four 
kours ; and the hands having deſerted, and the regency taken 
time to conſider the petition, there was no default in the maſ- 
ter or owners. And it was proved that till the fourteen days 
were expired, there could be no application, to air the goods, 
Wherefore the jury found for the plaintiff, 


1227 i 
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Inſurer is liable 
where ſhip goes 
back to perform 
quarentine, | 


[ 1244 ] 
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| a Watkins verſe Hanbury. 


g G ＋ H E defendant being taken upon a . ad Paget 
tion may con-„- dum, paid part of the debt, and gave a warrant of at- 

| ek wy a0 torney to confeſs a ne judgment for the reſt, upon time given 
ee per it. This was moved to be ſet afide,; becauſe no 
| an attorney. attorney was preſent on the part of the defendant. when the 
p55, warrant was executed, according to two ſtanding rules of the 
| court of Car, 2. and 4 Ges. 2. the firſt of which indeed 
= ſpeaking of perſons in cuſtody of arreſts, may extend only to 
|  meſne proceſs; but the ſecond is general, and relates to any 

| ſort of cuſtody. ' But the court held the warrant of attorney 
3 to be well given, for the defendant had a benefit by it in gain- 
ning time, and the ſecond rule muit be conſtrued being in 
cuſtody as aforeſaid, the only intent of that being, to make it 
neceſſary to have an attorney on the part of the defendant, 


| b Mod. 144 whereas under the former rule, an attorney for the plaintiff 
| | 7 was nat likely to adviſe the defendant for the beſt) was 
Y ſufficient, 

1246 ] Vaughan ver/. Fuller. . In Middleſex. 


I an action upon a promiſſory note by the indorſee ; pn 
an indorſer, it was proved that the defendant had paid part 


| you of a note, 


| -  Tfindorler pays 
emand on' the 


| drawer is un- of the mon And chief juſtice Lee held that ſufficient, to diſ- 
A aan * with ch the proving a demand Ny the maker of the note, 
i $71 4 - 32 N. 
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HFubbard v#/, Sir Henry Penticſe. . 
5 mandamus to ſwear the plaintiff church- warden of of common 
Henſton in Middleſex; the defendant returned, that right the elect- 
he was not duly elected. And in the courſe of the trial the Ahab 
queſtion was, Where the common right of chuſing church parton aud pu» 
wardens reſts? The plaintiff inſiſted, it was in the pariſfioners riſhoners. . . 
at large as to both, and would therefore have left it upon the 
defendant to ſhew a cuſtom, or right in the parſon, to name 
one ; and cited Carth. 118. Ny. 139. for that purpoſe. 
The defendant on the contrary rnfiſted, at of common right 
it was in the parſon and pariſhoners, and therefore it lay upon 
the plaintiff to prove a cuſtom in the pariſhoners to chuſe 
both; and cited Cro. Fac. 532. Cro. Car. 551. Ney 31, 
1 Vent. 267, And of this opinion was the chief juſtice, and 
that though there are ſome dictums to the contrary, yet they 
had never been regarded. The plaintiff therefore went on 
to prove a cuſtom to chuſe hoth by the pariſhoners, but 
failed in it; it appearing that though the parton had gene! 
left it to the pariſhoners, yet he had ſometimes interfered-. 
The chief juſtice likewiſe held, that a curate ſtood in the A — 
place of the parſon for the purpoſe of nominating one church- wok dro gent gr, 
warden; and cited 2 Vent. 41, that a curate may make 4 church- warden. 
preſentment. + ö Ia, 125 Re 


: * 


ere 


23 „ 80 


Dominus Rex verſ. Magaret Coopèr. [24710 
H E was convicted on an indictment for being a common. | 

I and turbulent brawler, and ſuwer of diſcord amongſt her Nene 8 
uiet and honeſt neigbbours, ſo that ſhe hath flirred, moved, can be indicted 
and incited, divers ftrifes, controverſies, quarrels and diſ- by general 
putes, among/t his majeſty's liege people, contra pacem, &e, 
It was moved in arreſt of judgment, that the charge was 

tog general, and did not amount to being either a barretor or 
common. ſcold, which are the only inſtances in which a gene- 

ral charge will be ſufficient. x Sid. 289. 6 Med. 311, and 
2 Roll. Abr. 79. 2 Med. Caſes 52. Hawk. 198. 226. and 

Rex v. Taylor, Mich. 3 Geo, 2, ante 849. were cited for 
e od. blue 

It was likewiſe objeRed, that if the words did amount to 

a deſcription of a ſcold, yet it ſhould be laid to be ad com- 

mune nocumentam of her  neighbaurs, for every degree of 


10 
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can be entered 
- but ona war- 


rant agreeable 
to the rules, 
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 fuſpeR, to avoid being bound to 


HILARY TEAM 19 Geo. 2. 
And the court was of opinion (abſente C, J.) that the 


judgment ought to be arreſted on botli exceptions, for none 
of the words here uſed e ee eee and it mut 
| tee the common: nuiſan gte. 


Fitzgerald ver /. Plunket. 8 th 4 | 


HE court ſet afide a judgment entered up on a war- 
| rant of attorney given in Ireland by the defendant, 
uſt in cuſtody on My ne procels at the ſuit of the plaintiff, 
— no attorney was preſent at the giving it, according to 
the rule of 4 Geo. 2. and ſaid that was an univerſal rule, and 
this plaintiff, if he would make uſe of this court, muſt con- 
form to its rules; comparing it to the caſe of ſtamping 
foreign deeds before they can be read here. 


William King vert The Inhabitants of the Hundred 
| of Biſhop's Sutton in Hants, 


Y 9 Geo. 1. c. 22. the hundred is made liable for 
damages ſuſtained by the wilful burning of barns, Ce. 


and it requires the party injured to give notice within two 


days, and within four days after #9 4 in an examination 


upon oath, whether he knows the perſon dr perſon that com- 


mitted ſuch fact, or any of them < and if he confeſſes he 


| knows them, then he is to be bound by recognizance to 
, proſecute, 


In an action upon this ſtatute, the oath RO was, that 
Be had good reaſons to ſuſpect the fact was done b Robert. 
Gibbs and William- Langford, both of ſuch a pari And 


| a doubt ariſing at the aſſizes, whether this was ſufficient or 


not, a cafe was made and twice argued at the bar. 


And upon the ſecond argument the court were of opinion, 
that the examination did not maintain the action. The oath. 
required is a condition precedent, and for the fake of the 
hundred, and to prevent ſcreening the offenders. There is 
2 great deal of difference between ſuſpecting and knowing: a 
man who knows the offender may 1 wer þ y ſtop at the word 

ute : and though it 
would be equivocating, yet it on hardly be a perjury 
aſſignable ; it bein 1 7575 a ſuppreſſion of part of the truth. 
He hould have ſaid, I ſuſpect them to be the men, but I de 
not Fnow it, It will be dangerous to let them go out of the 
words of the act; and therefore the defendants muſt have the 


res, and 0 plaintiff pay the colis of a nonſuit. 
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Fletcher verſ. Sandys. At Guildhall. | FIT 


A BANKER's note for 500/. was paid to the plaintiff Within what - 
& after dinner, who ſent it the next morning at nine, n 1 

when the banker had ſtopt payment: and it was ruled, that be — 
there was no laches in the plaintiff, ſo as to fix the Joſs on Ante 1175. * 
him; and that in all theſe caſes there muſt be a reaſonable _ _..1 
time allowed, conſiſtent with the nature of circulating: paper i 


credit. ths | | 
We Dick ver /. Barrell. At Guildhall. 


H E plaintiff inſured intereſt or no intereſt on any ſhip Policy, 

1 he ſhould come in from Virginia to London, beginning 5 

the adventure on his embarking on board ſuch ſhip ; the 

money to be paid, though his perſon ſhould eſcape, or the | 

ſhip be retaken. | 1013 L | 
He embarked on the Speedwell, but ſhe ſpringing a leak at 1 

ſea, he went on board the Friendſhip, and arrived ſafe at 1 


« 
- 


London; but the Speedwell was taken after he left he 
And now in an action againſt the underwriter he was hel LE fy 
liable, for the inſurance is on the ſhip the plaintiff ſet outing 'N 
and had that got ſafe home, and the other been loſt, the ; | 
plaintiff could not have recovered upon the foot of having 2 3 
removed his perſon into that ſhip in the middle of the voyage. i 


Barjeau verſ. Walmſley, Ag [ 1249 } th 


T HE plaintiff and defendant gamed together at toffing up 22 i 
for five guineas a time. And the plaintiff having won with i wg RO. 
all the defendant's ready money, lent him ten guineas at a void. 
time, and won it, till the defendant had borrowed one | ff 
hundred and twenty guineas. 32 hs 81 
In an action for money lent, it was inſiſted for the defen- 
dant, that by the ſtatute g Arr. c. 16. the plaintiff could 
maintain no action: for by that act all notes, bills, bonds, 
“ judgmencs, mortgages, or other ſecurities, or convey- 
“ ances, given, granted, drawn, entered into, or executed, Fl 
for money knowingly lent and advanced to game with, are 148 
% made void.” And the borrowing on an agreement to pay, . 14 
is a ſecuritʒ. 5 2 . 

But the chief juſtice held this was not a caſe within the 
act, for there is not the word contract, as in the ſtatute of 
uſury : and the word ſecurities, as it ſtands in this act, muſt 
mean - laſting liens upon the eſtate, The parliament might "eo 
think there would be no great harm in a parol contract, ; 
where the.credit was not like to run very high ; and therefore 280 
5 7 5 2 hee. A 55 1. os. FEES * confined 


* 


| *- Hast Ts EM 19 ORO 2. 
* conſined the act to written rg. N tho Plaintiff 


obtained a Yeu for 1261. 
21571 Mi Unie it 7 
en Foſter h Wiltfier.” 10 | 
Amintention . "ou E ans was from Senden to Liſbon, and at * 
keys Tote foes from thence - to Briſtol : jt appeared, the captain had 


| the under- taken in falt, which he was to deliver at Falmouth, before he 

Writers. went to Briſtol ; but the ſhip. was taken in the direct road to 

both, and before ſhe came to tlie point where ſhe would turn 
off to Falmouth. And, it was held, the inſurer was liable; 

for it is but an intention to deviate, and that was held not 

- 1. Jofficient to diſcharge the underwriter. In the caſe of Carter 

b. the Royal Exchange Aſſurance Company, where the in- 

ſurance was from Honduras to London, and a conſignment 

. $6:Amſterdam : a loſs happened betore:ſhe came to the divid- 

ing point between the two voyages, which the inſurer was 


Wien „ 
Dean 20, Dieker. 


In 18 was an inſurance on goods by the Purley mY 
© intereſt or no intereſt, at and from Jamaica to Briſtol 

=py Fo paſſage ſhe was taken by a Spaniſh privateer, and carried 
| beiog in an ito Mores, a port in Spain, Kept eight days, and then cut out 
82 2 an Engliſh ſhip, And the plaintiff inſiſting, that this, though 
* — on goods, Was ts beconfidered as 4 wager on the bottom of 
with ver T the ſhip, brought his action as upon a total loſs. The defen- 
*ney. - - dant inſiſted, that by the ſtatutes of 13 Geo. 2. c. 4. and 
e rem 1+ Geb. 2. c. 34. this ſhip is to be reſtored to the owners 
upon paying ſalvage, and conſequently this is only an average 
bes; and the plaintiff can only recover upon a total one, 
But the chief juſtice held, that in this caſe the plaintiff ought 
to recover; for his is a wager upon a total loſs in the voyage, 
and here has happened one; for the being carried into port 
and detained eight a makes one. And. where the 17 

is intereſt or no intereſt, the proviſions 34 the acts in the caſe 
of valued policies cannot take place. 'I'he act does not de- 
clare the property is not gone by ſuch a capture, but only 
A provides for reſtoring the ſhip to whom it did and ſhall be 
proved to have belonged. He ſaid it might be otherwiſe, 
where the recapture was before the ſhip was carried intra 
praeſidia, or in the caſe of goods aQually on board, and upon 


* 5 


. a valued PORT; 


Victorin verſe Cleeve. 


What is de. ＋ HE plaintiff inſured on goods in the John and Jane 
8 22 from Gottenburgh to London, with a warranty to 
Davey. nh with convoy from 3 In July 1744 the ſh oy 
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filled from Gottenburgh to Fleckery, and there ſhe waited 
for convoy two months ; on 21ſt September at nine in the 
morning three men of war, who had one hundred merchant 
ſhips in convoy, ſtood off Fleckery, and made a fignal for 
the ſhips there to come out, and likewiſe ſent in a yaul to 
order them out. There were fourteen ſhips waiting, and 
the John and Jane got out by twelve o'clock, and one of the 
firſt; the convoy having failed gently. on, and being two 
leagues a head. It was a hard gale, and by ſix in the after- 
nooh the ſhip came up with the fleet, but could not get to 
either of the men of war for ſailing orders, on :ccount of the 
e of wind. It was ſtormy all night, and at day break the 
ip in queſtion was in the midſt of the fleet, but the weather 
was ſo bad, that no boat could be ſent for ſailing orders. A 
French privateer had filed amongſt them all night, and the 
22d it being foggy, attacked the John and Jane about two, 
who kept a running fight till dark, which was renewed the 
next morning, when ſhe was taken. 


For the defendant it was inſiſted, that this ſhip was never 
under convoy, nor is ever conſidered ſo till they have re- 
ceived failing orders ; and if the weather would not permit 
the captain to get them, he ſhould have gone back. But the Tae 4 
chief juſtice and jury were both of opinion, that as the captain pal! poſt term. 
had done every thing in his power, it was a departing with Mich 20 Geo, 
convoy: and theſe agreements. are never confined to the * He cle. 
ww words ; as in the caſe of departing with convoy from 

ndon, when the place of rendevous is Spithead ; a loſs in 
going thither is within the policy. So the plaintiff re- 
covered, 


Tonge ver/. Watts. 


T HE plaintiff inſured on ſhip and freight at and from The freight a 
Jamaica to Briſtol, A cargo was ready to put on mit would | 
board; but the ſhip being careening, in order for the voyage, of the Fa ot 
a ſudden tempeſt aroſe, and ſhe and many others were loſt. unleſs the goods 
The rigging and parts of her were recovered and fold ; and“ * 
the defendant paid into court as much as upon an average he 

was liable to for the loſs of the thip : but the plaintiff inſiſted 

to be allowed 6007. for the freight the ſhip would have 

earned jn the voyage, if the accident had not happened. 

But as the goods were not actually on board, ſo as to make 

the plaintiffs right to freight commence ; the chief juſtice 


held, he could not be allowed it, and he was called, 


The owner and 
not the freighter 
is liable => a 
Joſs of gold ſent 
by the ip. 

. 


(1252) 


Hivany. Tra e, 


Pariſh verf. Crawford. 


Tu E defendant was ſole owner of a ſhip, which "fo 
one Fletcher for a voyage at a certain ſym, and Fletcher 
was to have the benefit of carrying goods. The plaintiff ſent 
a quantity af moidores, and bad bills of lading ii by tho 
captain 5 and many of the moidares not being delivered ac- 
cording to the con ent; an action was brought againſt the 
defendant, the owner of the ſhip, to make him hable as far ag 
the ſhip and freight was worth, according to 7 Geo, 2c. 15. 
For the defendant it was inſiſted, that though the ſhip was 
his property, yet he was not ſo owner as to be liable to the 
laintiff: and that Fletcher is for this purpoſe the owner, 
ut jt appearing the defendant had coyenanted for the condi. 
tion of the ſhip, and the behaviour of the maſter ; the chief 
juſtice held, he was liable to the plaintiff, and the freight he 
Had in general from Fletcher was ſufficient, though the 
identical freight for the gold belonged to the other, and 


Fletcher had only the uſe of the ſhip, but no ownerſhip, 
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19 Georgii 2 Regis. In B. R. 1 
Sir William Lees Knt. Chief Juſtice, | 4 
Sir Martin Wright, Knt: | 
Sir Thomas Deniſon, Knt; þ Juſtices; 1 
Sir Michael Fofter, Knut.. 1 
ay Sir Dudley Ryder 5 Kant. Attorney-General. | if 
The Hon: William Murray, Solicitor-General. 1 
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Holdfaſt, on the Demiſe of Anſtey ver; Dowſing. 


PIECTMENT for lands in Cambridgeſhire: on the de- One of the faba 
E miſe of Chriſtopher Anſtey, D. D. and Mary his wife: ſeribers 15 the 
And upon a trial at bar the jury found this ſpecial verdict, #teftation of « 

k n | will had an in- 
That James Thompſon, eſquire, being ſeiſed in fee of the tereſt under it, 


premiſes in queſtion, and of ſound mind, ſigned, ſealed and EC ” 


publiſhed a paper writing purporting to be his laſt will, dated vines within 
toth February 1942 ; and which is found in haec verba : by the ſtatute, 
this he declares, that he deviſes to the defendant the lands 


in queſtion for life, remainder to his firſt and every other ſon 


— 


— —— CERT TI OE HL IEG: Dr I Prey” 
— — 2 . — 


and ſons in tail- male, remainder to his daughters as tenants 1 
in common, with a reverſion in fee to the right heirs of the 7M 
deviſor : then he charges all his real and perſonal eſtate with ft 
particular annuities and legacies, and particularly an annuity of # 


200. per ann. to Elizabeth the wife of John Hailes for her life 

and to her ſeparate uſe ; and he alſo gives a legacy of 10/. each 

to John Hailes and his wife for mourning. That to this will . 
there are three perſons who ſubſcribe their names as witneſſes, [ 1254 ] 
whereof John Hailes is one: and that in their preſence, and of 

no body elſe he ſigned, ſealed and publiſhed the paper writing 

as and for his laſt will; and they three atteſted the fame in 

his preſence, and ate all three mie, They find the iden- 
tity of John Hailes the legatee and ſubſcriber, and that Eli-.. 
| | 9 zabeth 


DSoerth. 38. 
Show. 18. 
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F4ASsTET TEAM 9 Go. 2. 
zabeth his wife is ſtill living. That the deviſor died 28th 
May 1743, without iſſue, and ſeiſed as aforeſaid; and that 
Mrs AKulien (one of the leſſors) is his aunt and heir at law. 
They find that before and at the time of the trial the defen- 
dant made a tender to John 'Hailes of 201. for his and his 


_ wife's legacies, which he refuſed to accept, and that thoſe le- 
-  gaciesare not diſcharged. Then they find the entry and de- 


miſe by the leſſors, Sc. ſed utrum, c. 


This cauſe was three times argued at the bar, and this term 
the chief Juſtice delivered the reſolution of the court. 
The queſtion upon this ſpecial verdict is, Whether in the 


light Hailes now ſtands, he is to be conſidered as a credible 


' witneſs within the intent of the ſtatute of frauds'? And ve 


are all of opinion he is nat. 


SHA. +: S444 a0 3 £4 
The right to deviſe!in this caſe is not a common law right, 
it being inconſiſtent with the notion of a feudal - tenure, 
IWright's Tenures 174. but it depends upon powers given by 
ſtatutes, which muſt ail be conũdered together, as creating 
one general parliamentary rule: the particulars of which are, 


that it muſt be in writing, ſigned, and an atteſtatation of three 


- gredible witneſſes in the preſence of the deviſor. Theſe were 


Mod. 262. 
umb. 174+ 


4 1 


7 


checks introduced to prevent men from being impoſed upon; 
and certainly meant, that the witneſſes (who are required to 


be credible) ſhould not be ſuch as claim a benefit by the will. 
Though a will may be read, on proof of all the circumſtances 
by one witneſs: yet that is upon a ſuppoſition, there are 
two others, who could be allowed to give the ſame teſtimony. 


If the tender would be equal to the payment of the two 
money legacies, (as it is not) yet the annuity charged upon 
the eſtate deviſed would ſtill ſubſiſt; and though it is charged 
both upon real and perſonal eſtate, and the perſonal (which 
is not found to be ſufficient) would be the firſt fund; yet it is 
for Hailes's advantage to enlarge the fund by taking in the 
real eſtate; and we muſt at law confider the huſband as be- 
nefited by the annuity, though given to her ſeparate uſe; or 


it is his money the moment it is paid into her hands, or if 


not, it eaſes him in point of maintenance. 
It was objected, that nothing veſts till the death of the de- 
viſor, and therefore at the time of the atteſtation he had no 


intereſt. But the anſwer is, that he was then under the 


temptation to commit a fraud, and that'is what the parliament 


intended to guard againſt. n 


Another way by which it was attempted to be ſupported is, 


that it may be void as to the annuity, but good as to the de- 
| viſe to the defendant ;- which is grounded upon an expreſſion 


EAS TER TERM 19 Geo. 2. 
ere report of the caſe of Hilliard v. Jennings 514. 
that the will was void, quoad the deviſe of lands to the plaintiff. 
But whoever reads that will from the record, will ſee- that 
there were no other lands deviſed; and therefore it is equal to 

ſaying it is void as to any paſſing of lands; and it was proper 
to confine the invalidity of it to lande, becauſe as i; e 
— ir was certainly a good Will. 

{Conſider what a door this would open to Sad; 4 man has 
four eſtates, and is beſet by four, who fraudulently procure a 
will, whereby each has a ſeparate eſtate deviſed to him. If 
one is allowed to be a witneſs for the other three, they thereby 
Sſtabliſn it for the whole. In x Ld. Raym. 730. it is held, 


229 


that there muſt be an ability as to the whole will, and not as 


to a particular legacy. In the caſe of a will conſiſting of ſe⸗ 


Feral ſheets of paper, as 3 Mod. 263. the. party benefited in . 55 


one ſheet, cannot be ſet up to prove every other ſheet. 


It was agreed this man could not be examined; How then 
is he that credible witneſs that the ſtatute requires ? 


The true time for his credibility is, the time of atteſtation; 
otherwiſe a ſubſequent infamy, which the teſtator knows 
nothing of, would avoid his will. 


And as to what is ſaid in Sw¾inb. 296. it relates only to 
wills of perſonal eſtate, and cannot affect the conſtruction of 
the ſtatute, 


The Digeſt, lib. 28. tit. 1. J. 22. De teflibus, ſubſcripti- 
one, et fignis, is exprels : Conditionem teſtium tunc inſpicere 
debemus, cum ſignarent, non mortis tempore, and ſo is the 


Code, lib. 6. tit. 23. J. 1. 


We therefore hold this not to be a good atteſtation of a 
will of lands; and then the title of Mrs. Anſtey, the leſſor of 
the plaintiff, as heir at law, is not defeated by what is ſet up 
as a will: and conſequently the plaintiff muſt have judgment. 


Birween the Pariſhes of Oſgathorpe and Diſeworth, 


A PERSON was honed by order of two juſtices of 
the peace from Diſeworth to Oſgathorpe, which order 
on appeal was diſcharged, He was by a ſecond order ſent 
from Diſeworth to Oſgathorpe as a certificate-man : and 
upon an appeal it was ſtated, that the firſt removal was before 
he became chargeable, and the ſecond after he became o ; 
and the ſeſſions were of opinion that the firſt determination 
was not final between the pariſhes, and therefore confirmed 
the ſecond order of removal. 
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What orders are 
final between 
two pariſhes, 


And. 
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And it was moved to quaſh theſe two laſt orders, on the 
=thority of Salk. 492. 524+ which fays, a reverſal is final 
between the parties. Sed per Curiam. So it would be, if the 
ſpecial matter did not appear; a certificated perſon cannot be 
ſent back until he is actually a charge; a removal before is 
ature. The conſequence of which only is, tliat he muſt 


be ſuffered to remain till he does become ble, but not 
eee eee ede l 


| muſt be confirmed.: 
Dominus Rex verſ; james tt af. 


Seffions has no -NDICTMENT at Cumberland ſeſſions for fiſting 


EP me . nets acroſs the river Eden, contrary to the ſtatute 2 Hen. 6, 
Aloud expreſs Ge. x5. There were many exceptions taken to it; but the ob- 
words. jection for which it was quaſhed was, that the ſtatute gives a 
. 6. penalty of 100s. but gives no juriſdiction to the ſeſſions, and 

* cannot F 


new created r 


* 
. 
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Trinity Term 
10 Georgii 2 Regis, In B. R. 


Sir William Lee, Knt, Chief Juſtice. | 
Sir Martin Wright, Knt, 
Sir Thomas Deniſon, Knt, | Juſtices. 
Sir Michael Fofter, Knt. 
Sir Dudley Ryder, Knt. Attorney-General, | 
The Hon. William Murray, Sqlicitor-General, 


Ut Lloyd verſ. Vaughan, rm l 


T TPON error to reverſe a common recovery ſuffered at reverGoner f 
the grand ſeſſions in Wales, 5 Ann. the error aſſigned cannot have er- if 


was, that Jane Lloyd, the tenant in tail, who was youched 2 8 1 
as a feme ſole, was then under coverture, and died without Ii. die 'y ai 4 
iſſue in 1739. Wherefore the plaintiff, who was the rever- accrue till aſter i 
ſioner, brings the writ af error. The defendant in error - 
pleads a bar by the ſtatute 10 W. 3. c. 14. as not being a a ; | 
writ of error brought within twenty years after ſuffering the 14 
recovery, 'To this it was replied, that his title did not accrue io 
till 1739, the time of the death of Jane. And to this there 
was à demurrer, and joinder in demurrer, = 
-- After ſeveral arguments at bar, bath upon the point of the 4 
error and the ſtatute of limitations, it was this term deter- 4 F 
mined upon the latter point; the court ſaying they had no | " 


occaſion, to ga into the other queſtion, being of opinion the | 
writ of error did not lie, NR | 


And what they grounded this apinion upon was, that the ſ 1258 
| flatute was . poſſeſſions, and to fix one certain ( 5 ] 
period,” beyond which fines and recoveries ſhould not be im- 
peached: the words are expreſs, Twenty years after the ra- 
ropery fuffered'; and it has not the words that are 4 £36 


1 . 


1240 Tu INIT NR NM 19 Geo, 2. 
B ſtatute of fines, after" the title accrued. And though there ig 
a proviſo for perſons under diſabilities within the twenty years, 
yet that can only introduce the diſabled perſon,” "ang 
who never was under any diſability, The terminus a quo is 
the ſuffering the recovery, and if we exceed it there will be no 
| end; a reverſioner after an eſtate- tail that ſubſiſts an hundred 
„ '” © years might, at this rate, reverſe a recovery; whereas theſe 
reverſioners were never the object of the legiſlature's care. It 
is enough that he has a chance of the reverſion's falling 
within, twenty years, and then he may have error, They 
ſaid they muſt keep to the words, as in 1 Lev. 31. where 
the court's not being open was held no anſwer to the ſtatute 


"ol of limitations, as not being one of the | exceptions in it. 
1 Therefore they gave judgment that the plaintiff ſhould take 
nothing by his writ of error. N 


Forteſcue Aland verſ, Maſon. Ante 861. 

Where on error THE defendant in error being come of age, the plaintiff 
from 2 in error took out a ſcire facias ad audiendum errores in 
— ver ny wr B. R. in England, Bat it was ruled that this court could not 
ment is - proceed ; for though. if they had reverſed the judgment far 
— 0ol abt the parol to demur, they might then do as the court in 
ſent back, and Ireland ſhould have done, by going on to examine the errors; 
B. R. in Eng- yet having affirmed their proceedings, the record muſt be re- 
n mitted to the King's Bench in Ireland, for them to warn in 
b. ron the heir; elſe it would be judging per ſaltum of the errors, 
| without the intervention of that court. So the record was re- 
moved by an award nunc pro tunc. 


0 Moore verſ. Fernyhoutbõb. 


Venue cannot HE venue was laid in London, and it 'was moved to 
LoL; up ard of change it into Salop, upon an affidavit that the cauſe of 
action ariſes action aroſe in Denbighſhire, and Salop was the next adjacent 
in a Welch Engliſh county. But the court ſaid jt could not be done 
— without conſent. And Mr. juſtice Denifon ſaid it was denied 

to him, Mich. 8 Gee. 2. Lloyd v. Williams. Ld. Raym. 1418. 


[ 1259 ] Dominus Rex verſ. the Churchwardens af Weobly. 
No mandamus H E court refuſed to grant a mandamus, directing to in- 


eg ur ſert particular perſons in the poor's rate, upon' affidavits 
pours me. of their ſufficiency, and being left out ta prevent their having 
votes for parliament-men ; for that the remedy was by apy 
peal, and this court never went further than to oblige: the 

making a rate, without meddling with the queſtion, who is to 

; put in or left out? of which the pariſh officers are the 


Markham 


proper judges, ſubject to an appeal. 


\ 


\ 
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Markham verſ. Middleton. 
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aſide for 


H E defendant owed the 2271 3331. for an apothe- Writof enquiry 


© cæaryss bill, and ſuffered judg 


ent to go by default; and — 


allneſs of da- 


the plaintiff s attorney, on executing the enquiry, produced mages, 


the foreman, who had told him he could prove the bill ; but 
when the jury was ſworn he declined giving any evidence. 
Upon which the ſheriff was defired to adjourn, which he 
thought he could not do, and the jury thereupon found one 
penny damages only. OE 

This was moved to be ſet aſide upon the head of furprize, 
and miſtake of the ſheriff ; upon the authority of Woodford 
v. Eades, (ante 4s.) Parry v. Niblett, (Paſch. 10 Gee. 1.) 
and Coleman v. Mawby, (ante 853). | | 

The court thought it hard the plaintiff ſhould be paid fo 
large a debt, with one penny, as he would be if this verdict 
ſtood ; or that his caſe ſhould be worſe for the defendant's 
-letting judgment go by default: for had he pleaded, the 
plaintiff could have ſuffered a nonſuit. And therefore they 


* 


ſet aſide this, and ordered a new writ of enquiry on payment 


of coſts. 
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An adminiſtra» 
tor or executor 
« may indorſe 

bills or notes, 

within the 
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Sir Martin Wright, Ent. 10 
Sir Thomas Deniſon, Knt. Juſtices. ab 7 0 
Sir Michael Fafter, Knt. r 
Sir Dudley Ryder, Ent. e 


5 The Eon. Milliam Murray, Solicitor-General. 


Robinſon verſ. Stone. 


ON error from C. B. it appeared to be an action by indorſee 
of a promiſſory note, indorſed by a woman as admi- 
niſtratrix: a demurrer to the declaration, and judgment for 
the plaintiff. 


cuſtom of mer- 


chants, 


[ 1261 l 


It was objected, that an adminiſtratrix was not within the 
cuſtom of merchants in the caſe of bills of exchange. And 
the ſtatute 3 Ann. c. 9g. makes notes aſſignable only in the 
fame manner as bills of exchange are. Sed per Curiam. We 
cannot ſay this upon a demurrer. It ſhould have been 
pleaded, or found, not to. be within the cuſtom : and it is 
every day's practice to have indorſements made by executors. 


It was then objected that there was no profert of letters of 
adminiſtration. 8.4 per Curiam. That is only required 
' where the action is by an adminiſtrator, but not where a 


third perſon only derives through one, * he jud _ was 
_ affirmed, 


\ 
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Caſe of the: Overſeers of Weobly in-- Herefordſhire. | 
- H ER were two ſets of overſcers appointed 40 both It is not enough 25 


1 quaſhed; one becauſe the perſons a Amed were de- ra ir te 
wel only as bat bebe, 1 of Sufi the cp! inhabi- 
words of the ſtatute of 43 Fliz. c. 2. which are ſubſtantial ., 
bouſeBolders : and the other becauſe it only called them ſub- | 
ſtantial houſeholders, without — there, or in the pariſb; 
and this too was not in tlie body of the appointment (as it 
ought'to be) but only in the direction at the foot of it. * 
Lowfield werſc Stoneham, Executrix. At Guildhall, 
1 ON plene adminiſtrauit pleaded, the qutſtion was, Parol evidence 
Whether 1080“, received by the defendant was due td con admitted io 

her in her own right, or as executrix- of her huſband, and words of à will. 
conſequently aſſets? And it aroſe upon the followihg deviſe; 
1 give to my loving brother John Stoneham 1000. and in 
« caſe of his death, to his wife Suſanna,“ (who was the 
defendant;) It appeared that John Stoneham: ſurvived the 
teſtator ; and therefore the plaintiff inſiſted; this 1 
(which the defendant admitted to have received) veſted abſo- 
lutely in him, and was aſſets in her hands. 0 

On the part of the defendant it was offered to give in evi- 
denee, that the teſtator in extremis declared; he meant only 
to give his brother the-intereft of the 1000. and that the 
defendant ſhould have the principal in caſe ſhe ſurvived him. 


This parol evidence was oppoſed by the plaintiff's counſel, 
as being contradictory to the plain words of the will. And 
the chief juſtice ſaid, it could not be allowed; and that in 
the caſe of Selvin v. Brown, the Houſe of Lords had re- 
fuſed it, even where it was to ſupport the legal interpretation of 
the will; and lord Harwicke about two years ago held it in 
the ſame manner in the caſe of the earl of Inchiquin v. Obrian. 
1 ir writ was returnable in Eaſter Term, and a bail- p. gice 
bond taken: the plaintiff never ſtirred till 24th October, l 
and then took an aſſignment of the bail-bond : and ſpecial © 
bail being put in the next day, the queſtion was, Whether on 


ſtaying proceedings the bail-bond was to ſtand as a ſecurity ? 
The defendant inſiſted, it ſhould not, becauſe the plaintiff 


Bad 


Merryman ver /. Carpenter. | [ 1262 ] 4 


hs. 
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did not deliver à declaration de bene eſſe, as he might have 
done, and thereby quickened the defendant. But the court 
held, he was not bound to do ſo; and the defendant was in 
the firſt fault; whereby" The phineiſ ad loſt a trial. So the 
defendant was forced to conſent to let the bail- bond ſtand as 
- a ſecurity; Ante 8114. | 6 0 


1 SLE „ roar op White wer/; Haugh, | 
 Sherif camot FF HE ſheriff had the defendant in execution on a cap;as 
2 . ad ſatisfaciendum ; and the plaintiff delivered him a 


payment of fees, P4Þeas corpus, in dyder to remove him into the King's Bench 
priſon: the ſheriff upon this inſiſted to be paid his poundage on 
the execution, before he parted with the body of the defen- 
dauant; and would have diſtittguiſned this from the caſes in 
Salk. 330, 331, 332. inaſmuch as he had here actually exe. 
_ cuted the proceſs, and thoſe cafes 69 only againſt his inſiſting 
to be paid beforehand. And that there is nothing in the ſta- 
tutes 29 Elia. c. 4. or 3 Geo. 1.c.15. $17. againſt it: and 
offered on payment of his poundage, to bring up the body. 
But the court ſaid, they could not be making bargains with 
people to obey their proceſs, which they would inforce an 
obedience to, and leave the ſheriff to his action of debt for 
the fees, which was his legal remedy. It went off at laſt, 
upon the ſheriff's ſubmitting to carry him to a judge's cham- 
ber. And Foſter juſtice ſaid, If he was brought to him, he 
would not turn him over, till the pqundage was paid. 


Hilary Term (42831 


20 Georgii 2 Regis. In B. R. 2 
Sir William Lee, Knt. Chief Juſtice. 
Sir Martin Wright, Rut. 
Sir Thomas Deniſon, Knt. | Juſtices. | 
Sir Michael Fofter, Knt. NGN ec be - 
Sir Dudley Ryder, Knt. Attorney-General. 4 


The Hon, William Murray, Solicitor-General. * | 
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Dominus Rex verſ. Sir Robert Cann. 


OM E orders of ſewers having been made upon him, he Orders ot 
removed them by certiorari. And upon the motion to file, ſewers, 


the commiſſioners offered to try any iſſue the defendant could Practice chere. 


take upon them: he refuſed to come into any iſſue, and the f 
court inclined to grant a procedendo for that reaſon : but upon 
further conſideration, they thought they could not refuſe to 
hear the objections ; but then they would not file the orders 
firft, but debate the objections upon the motion to file, ſo as 
to have it in their power to ſend them back again. TT 


Dominus Rex ver}, the Inhabitants of Polſted. 


| Ro E AL was made to the quarter-ſeſſions in Suffolk A quarter-ſer- 
held 7th April 1746, againſt an order of removal. The fions once dropt 
ſeſſions was adjourned to gth April at Woodbridge, where fund be re" 
for want of a ſufficient number of juſtices nothing eould be | 
done, The 11th of April a ſeſſions is held at Ipſwich, and [ 126 7 
oy to the 14th at Bury, where the appeal was al- + 
owed. 5 | 
It was moved to -quaſh the order of ſeſſions, as made 
without juriſdiction, the ſeſſions ending for want of an ad- 


1 jourument 
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journment at Woodbridge. And of that opinion was the 
| court, for the words in 2 H. 5. c. 4. and more often if need 
8 be, were never conſidered as giving more than one original 

ſeſſions in a quarter, but only i ering a rents. The 
country muſt take notice of adjournments, but are not ſuppoſed 
to expect a new ſeſſions till the uſual time. The order of 


9 CN ſeſſions was quaſh "a pow > 
1 4 1 131 wi A1 
Dayrell verſ. Bridge. 


New poſica Na motion fot a new trial the. paſtaa was brought into 
O court; Wader the new ar ly been denied, the 
poſtea could not be found. And the court (on debate) or- 
dered a new one to be made out from the record above and 
— 0 
i 1 161 "10-34 
Smith ver. Pelah. At Guildhall, _ 
3 pl T HE chief juſtice ruled, that if a dog has once bit a man, 
uſed > bas © and the owner» having notice thereof keeps the dog, and 
lets him go about, or lie at his door ; ati action will lie againſt 
him af the ſuit of a perſon who is bit, though it happened 
by ſuch perſon's treading on the dog's toes: for it was owing 
to his not hanging the dog on the firſt notice. And the ſa 
of the king's ſubjects ought not afterwards to be endanger 
The ſcienter is the git of the actio . 
Elton ver. Brogden. At Guildhall. 
It abe ſeilors T H E ſhip Mediterranean went out in the merchants ſer- 
_— lows _— 1 vice with a letter of marque, and bound from Briſtol 
courſe of the to Newfoundland, inſured by the defendant. In her voyage 
ty 5. 57g not ſhe took a prize, and returned with. it to Briſtol, and received 
r deviauon. pack a proportionable part of the premium. Then ano- 
ther, policy was made, and the ſhip ſet out with expreſs orders 
from the owners, that if they took another prize, they ſhould 
put ſome hands on board ſuch prize, add ſend her to Briſtol, 
but the ſhip. in queſtion ſhould proceed with the merchants 
goods. Another prize was taken in the due courſe of the 
voyage, and the captain gave orders to ſome of the' crew to 
* carry tlie prizes to Briſtol, and deſigned to go on to New- 
[ 126 5 3; foundland : but the crew oppoſed him, and inſiſted he ſhould 
SENS : go back, though he acquainted them with the orders: upon 
which he was forced to ſubmit, and in his return his own. 
ſſmip was taken, but the prize got in ſafe. "= 
And now in an action againſt the inſurers, it was inſiſted, 
that this was ſuch a deviation, as diſcharged them. But the 
court and jury held, that this was excuſed by the force = 
ANNIE: . ' | the 
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the maſter, which he could not reſiſt; and therefore fell within 

the excuſe of neceſſity, which had always been allowed. 

Phe plaintiff's counſel would have made harratry of it; but hat is not 
the chief juſtice thought it did not amount to that, as the ſhip barrauy. 
was not run away with in-order to defraud the owners, 

So the plaintiff had a verdict for the ſum inſured.” 


Gordon ver, Morley. © f BETS 
Campell verſ. . Guildhall, 2 


ON =» inſurance from London to Gibraltar, warranted to , hip may go” 

| depart with convoy; it appeared there was a convoy ap- to the gene- 
pointed for that trade at Spithead, and the ſhip Ranger having - * 
tried for convoy in the Downs, proceeded for Spithead, and — 


* « the under wri- 
was taken in her way, thither. ters, > 


The infurers inſiſted, that this being the time of a French 
war, the ſhip ſhould not have ventured through the channel, 
but have waited. in the Downs for an occaſional convoy. And 
many. merchants and office-keepers were examined to that 
purpoſe. But the chief juſtice held, that the ſhip was to be 
conſidered as under the defendants inſurance to a place of ge- 
neral rendezvous, according to the interpretation of the words, q 
warranted to depart with convoy. Salk. 443. 445. And if + | 
the parties meant to vary the inſurance from what is com- | 

monly underſtood, they ſhould, have particularized her de» 
parture with convoy from the Downs. 

Ih he juries were compoſed of merchants, and in both caſes | 
found for the plaintiffs upon the ſtrength of this direction. : 
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Thompſon verſ. Tiller. | 

-aBiice. 2 HE defendant by leave of the court pleaded non aſſump- 
| fit, and the ſtatute. of limitations; and delivered it to 
the plaintiff's attorney, who made up the iſſue, and delivered 
it with notice of the trial to the defendant's attofney, who 
paid for it. The plaintiff's attorney finding afterwards, it 
ſhould have been made up with the clerk of the papers, went 
and paid him his fees, made up the record, and went to trial. 
And the court refuſed to ſet it aſide, though the defendant 
made no defence. For per Curiam he was in the firſt fault, 

' in not leaving the pleas 1n the office, 


Baxter, Widow and Executrix, verſ. Burfield. 


3 * debt on bond, conditioned for Matthias Anderſon's per- 
eee formance of the covenants in an indenture of apprenticeſhip, 
Te theexes whereby he was bound to the plaintiff's teſtator, who was a 
cvtor of the mariner: the defendant pleaded, that Anderſon ſerved faith- 
maſter. fully to the death of the teſtator: the plaintiff replied, that 
[ 1267 I ſince the death of the teſtator, Anderſon had abſented from 
her ſervice : to which there was a demurrer. And after ar- 

gument. at the bar, the chief juſtice delivered the * 

* | | le 


os 1 


/ 


— 


EASTER LEERNM 20 Geo, 2: 


the court, viz. That they were all of opinion, the defendant 
- ſhould have judgment; and the extcutrix could maintain 


no ſuch action. The binding was to the man, to learn his 


art, Aid ſerve 
as the words are confined, ſo is the nature of the contract; 
for it is fiduciary, and the lad is bound from à perſonal 
knowledge of the integrity and ability of the maſter, ( Hob. 134. 
Vaugb. 182. 3 Keb. 519. and 1 Keb. $25. 1 Sid. 216). 
and they denied the caſe in 1 Lev. 177. An award (Hil. 
8 Am. Horne v. Blake) that an apprentice ſhould be aſ- 
ſigned, was held void; unleſs there was a cuſtom, or the con- 
cutrence of the apprentice. And they 
terial, that according to Cru. Elix. 55 3. the aſſets were liable 
on the maſter's covenant to maintain. 


pro aef*. 


Blatkbourn wer. Matthias, 


T HE defendant pleaded the general iſſue, but forgot to 
| give notice at the ſame time of a ſet off. And upon 

motion in time, the *court gave leave to withdraw the plea, 
in order to deliver the ſame plea again with a proper notice- 
to ſet off. And ſaid it had been done ſo before. 
1 | 

Vide poſt 1271. as to bringing money into court on the ſame 
reaſon. | 6 


Keen, on the Demiſe of the Earl of Portſmouth 
et aP,-verſ. the Earl of Effingham, 


Oo N a trial at bar, wRerein the validity of two common 
recoveries in 1714 and*1721 game in queſtion, it was 
ruled by the court, that though at ſuch a diſtance of time 
proper tenants to the præcipe ſhall be preſumed, where no 
deed appears; yet in this caſe, it appearing that there were 
deeds inrolled for that purpoſe, wherein ropes parties did not 
Join, and the uſes were declared to have been warranted by 
ſuch deeds ; the court could not preſume there were any 


held, it was not ma- 
Therefore judgment 


Strange 


Bim, withourinytrention of excttors. And 


Practice as to 
a ſet off, 


Where 2 bad 
deed to make 
a tenant appear 
the court will 
not preſume a 
good one tho? 
to ſupport an 
old recovery, 


Ante 11 29. 


others. And fo directed the jury to find againſt the recove- 


ries, - which they did accordingly. 
| Anderſon verſ. Baddiſlade. 


ON a writ and declaration of this term, and an eight days 
rule to plead given, the defendant at the end of the 


eight days put in a plea in abatement : which the court on 
my motion ſet aſide, for they only gave that time to plead 
in chief, and never intended to enlarge the time for a dilatory. 
Vo. II. 7X Dominus 


— 


7 | 
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Iadictment not 
quaſhable. 


Q. Whether | 
indiQable for - 
= taking an 
rentice. 
Pg 9 W. 3 3+ 
c. 90. \ 5. 


ay es 


S | 


usr EA EAN 20 Gxo. a, 


| Dornius Ras wer. King et FY 


. H E court would not quaſh an indictment againſt over. 
ſeers for not paying over money to their ſucceſſors, as 


quaſhing was not ex debito juflitiae, and this is a-growing evil, | 
Dominus Rex verſ. George Trevilian, Eſq; 


A* indictment for not receiving an apprentice was qdaſhed, 
becauſe it did not appear to be a binding within 43 Eliz. 

And the court ſaid, that was not barely matter of evi- 
pa but the circumſtances muſt be averred. They would 


not meddle with the general queſtion, VIEW an 2 


would lie or not 19% 


[ 125¹ ] 


Trinity Term [ 1269 J 
221 Georgii 2 Regis. In B. R. 


Sir William Lee, Knt. Chief Juſtice; 
Sir Martin Wrigbt, Knt. | PE FG 1 

Sir Thomas Deniſon, Knt. | Juſtices. 

Sir Michael Foſter, Knt. 
Sir Dudley Ryder, Kant. Attorney-General, | 
i The Hon. Milliam Murray, Solicitor-General. 
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Symonds verſ. Parmenter. * 


N umb . t by otiginal againſt two defendants, the plaintiff matter that 
ſhewed that he had outlawed one of them; and the other does not bar 
pleaded in bar, that his partner ſo outlawed was beyond ſea at 3 3 "EY 

the time of the outlawry. And upon demurrer it was objected, ry in ſtay of 
that this could not be pleaded in bar : to which it was an- 3 ro 
ſwered; that it could not be pleaded in abatement, becauſe 0 => + —- 
the deferidant could not give the plaintiff a better writ ; and able in abate- 
the court would take notice, that it was in the plaintiff's ment. 


power to prevent its being a bar, by diſcontinuing. 


Sed per Curiam. If this matter is ever to be pleaded, 

p bn will be an end of fuing partners whilſt any one is 
road, which is often the caſe, However it can never be 
as a general bar; for though the defendant cannot give 

the plaintiff a better writ, yet he might demand judgment 
(if there was any thing in the merits), whether the court 
ould (as the record now ſtands) compel him to give any 
4. at anſwer. T OO they gave judgment for the 


plaintiff, 


. | ? 


* See this caſe more fully ſtated in 1. Blackſtone's Reports, p. 20. 
7 X 2 Tindale 


= — mug 
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11270 Tinndale verſ. Gwynne. 
4 | FOTWITHSTANDING the caſe of Moore. Ferny. 


houth, (ante 1258.) I prevailed to have a rule to ſhew 
RES why the venue och not be changed from London 


d to Carmarthen ; and it was * abſolute on an affidavit of 
ſervice, 


Richardſon ver. Jelly. 


practice. Pp E R 2 Where the bail do not apply to ſlay the 
proceedings pending error, till their time to ſurrender is 
but ; we will not give them any time for that purpoſe, but 


only four days to pay the money. in, hog the Jn is 
affirmed. 


Colller ol Hague. 


Practice. laintiff on going beyond ſea made an affidavit 
| on 0 1 1744, that the defendant was indebted to him 
in 3 166. 6d. for goods ſold and delivered. On this 
affidavit proceſs was taken out qth May 1747, and marked 
for bail. But the court ordered the defendant to be diſcharged 
on common bail; for though he oed ſo much in 1744, he 
might not owe it in 1747. And the act requires an oath of 
ſubſiſting debt at the time of ſuing out the proceſs. 


Allam ver/. 29 


Whats alles (YN vious per deſcent pleaded, it appeared that. the anceſtor 
cee. XZ deviſed the lands. to the heir: for payment of debts ; 
and the court held, that notwithſtanding they were a charge | 
on the land; yet the heir was in by deſcent ; for. the tenure. 

is not altered. Caſes cited were Salt, 242. Hob. 5 
Dy. 124. Sti. 148. 3 Leu. 12,7. Mo. 644. Cro. E 
| 833- 919% 1 2 Ab. 626. J. Lutw. 797. Cro. Car. 
| 161. 2 Mod. 286. Ld., Raym. 728. And the ſtatute of 
[1271 King William only charges other deviſees. | 


Practice at niſi 


prius, 150 Guy et u verſ. Kitchiner et * 


IN aſſzilt and battery, the memorandum was 3 of 
Michaelmas term, and the fact on ſon aſſault proued, was. 
on a day within the term, viz. 27t x October. And 
a caſe being made of this, it was held well enough ; for 
the plaintiff needed have given no evidence on this plea, un- 

leſs to agg Sale ies damages; and the court will not nonſuit 
him, beca e it is 3 þ a new bill. 


Hookin 


TRINTTY TERM 21 Gro. 2. 


Hookin verſ. Quilter. 


HERE were three counts in the declaration as exe- 
1 cutrix, and the fourth was for the uſe and occupation of 
the plaintiff's houſe. Judgment by default in C. B. and re- 
verſed on error. For per Curiam. There being no verdict, 
we can preſume nothing, but that the fourth count is, as it 


appears, in her own right, which cannot be joined with the 


others; and the damages are intire. 


Martin verſ. Chauntry. 


HE court held on error from C. B. that a note to de- 

liver up horſes and a wharf, and pay money at a parti- 
cular day, could not be counted on as a note within the 
ſtatute ; and therefore reverſed the judgment. 


Remington verſ. Stevens. 


* was held, that the ſtatute of limitations may be re- 
plied to a plea of a ſet off. 


Tarlton verſ. Wragg. 
T HE court gave leave to withdraw the general iſſue, in 


order to bring money into court, and replead it; with- 


in the reaſon of Blackbourn v. Matthias (ante 1267.) not 
delaying the plaintiff. | 


Howel qui tam verſe. James. 


N information was filed in the crown-office on 8 Geo. 1. 
c. 19. which in caſes of the game gives the penalty be- 
tween the informer and the poor. And the court held, that 
the crown having no intereſt, the defendant could not have 
the benefit of the act of grace, ſo as to ſtay proceedings on pay- 
ment of coſts. | | 


Harriſon ver/. Bearcliffe et ur. a 
DOTH were arreſted for her debt dum ſola - and the 
D court diſcharged her, and ſaid the huſband muſt lie till 


he puts in bail for both. 1 Lev. 51. 216. and 1 Ven. 49. 
denied to be law. | 


Oates verſ. S'iepherd. 


HE term in ejectment ing near expiring, it was 
| amended, without any cc aſent, from five years to ten 
years. | | 5 pa | 
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Executor can- © 
not add a count 


in his own 
right. 


What not a note 
within the 
ſtatute. 

Ante 629. 


Statute of li- 
mitations re- 


plied to a ſet off. 


Practice. 
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Act of grace, 


Baron and femes 


W 


* 


Amendment. 


- : 


1264 


a in 

another county 

does not make 
a ireſpaſſer, |, 


| 

Tzrinirty TEAM 27 Gro. 2. 
Gimbart verſ. Pelah. In Middleſex. 

H E defendant juſtified impounding cattle damage {et 


T fant. And on evidence it appeared he put them 
.into . next pound, though it happened to be in another 
county. And on 3 Lev. the chief juſtice held, it did not 
make him a treſpaſſer, though it ſubjected him to the 
penalty in the tute 1& 2 Philip & Mary, & 12. Verdict 


pro def 


' „ 


— 
/ 


$7 


— AB LE 


or THE 


NAMES of the 


CASES. 


The cafes printed in Jtalic are cited caſes, 


(I The figures refer to the paging in the margin. 


A. 
NONYMOUS caſes Page 86, 95, 
A 116, 142, 308, 313, 384, 407, 413, 
4 45 423» 446, 479, 50g, 527» 533» 


659, 584. 633, 686, 6 


urton 
Aberyſtwith's caſe 
Acheſon v. Fountain 
Adams v. Broughton 
Adams v. Ruſh 
Adams v. Verells 
African Company v. Mafon 
Aires v. Hardreſs 
Albrighton v. Skipton 
Alcock v. Carter 
Aldenham v. Abbots Langley 
222 v. Walby 
Alford v. Alford 
Allam v. Heber 
Allhallows v. St. Olave 
Alridge v. Snowden 
Alſton v. Lucan 
Ambroſe v. Clendon 
Amies v. Stevens 
Amyon v. Shore a 
Anderſon v. Baddiſtade 
Anderſon v. Buckton 
Anderſon v. Coxeter 
Andrews St. v. Bride St. 
Andrews v. Dingley. | 
Andrews v. Franklin 
Andrews v. Fulham 
Angleſea v. Altham 


Anſtey v. Dowling 
Anne's St, LeQurer's caſe 
Anſtruther's caſe 


491 
1157 
557 


1078 


1133 
497 
227 
100 
300 
545 
853 
22 
604 

1270 
554 


443 
201 


1042 
128 
621 


1268 
192 


Appleby v. Biddle 
Archer v. Frowde - 
Archer v. Snat 
Argyle v. Hunt 
Armory v. Delamirie 
Arnold v. Johnſon 
Aſhbrittle v. Wyley 
Aſhley v. Aſhley 
Albley v. Kell 
Aſplin v. Gray 
Aſtell v. Andrews 
Aſtley v. Reynolds 


Aſton v. Blagrave 


Atherton v. Barton 

Atkin v. Barwick 

Atkinſon v. Atkinſon 

Atkinſon v. Coatſworth 
Attorney-general v. Elliſon 
Attorney: gene ral v. Sutton et Tana 
Atwood v. Dent 


Aylesford Earl's caſe 
; B 
Backhouſe v. Wells 


Batlee v. Vivaſh 
Baker James's caſe _ 


. Baker v. Campbell 


Baker v. Lord Fairfax 
Baker v. Turberville 
Baker v. Wall | 
Baker v. Weſtbrook, 
Baldwin v. Church 
Baldwin v. Morgan 
Ball v. Boſtock 

Ball v. Knight 


Ball v. Wymerſley hundred 


\ 


Page 219 


1107 


608 
1142 
1207 

211 


915 


1182 
165 


512 
19% 


- 231,800 


119 
» ! 
9g 
- 
: 
$4 
- 
'T. 
17 by 
it 
"i 


jr f U 
F, 51 | 
1 


1 — — 
- G 
- — 

— — 


bs 4g # * > AY Fe 
** 2 - N 5 5 = -, 
— — — nga» 5 — . 8 — 
— 7 2 
1 Wo * "02 FI hh * »-* — I ——_ 
. m_—_— rut wa EH 
> _ —— — b . 
, — 
C2 + <—_= — 
Ry * 
FT 


— — —— = egy 
. 


A Table of the Names of the Caſts. + 


| Blake v. Dodemead 


- 


Baller v. Delander Page 427, 682, 785 | 
Banbury Earl s caſe 989 
Banbury v. Liſlett a 1211 
Bank of Len Morrice © Loon, 128] 

_ Banks Facob's | * 204 
Barber v. Boken, 314 
Barclay v. Earl * 1194 
Bat foot v. 3 933 
Barjeau v. Walmeſley 1249 

| Barker v. Dixie 1051 
Barker v. Forreſt 532 
Barker v. 8 $175 
Barleycroft v. Co coverton 40 
Warned v. Peterſoh 1069 
Barr v. Satch wel! 816 
Barras v. Andrews 779 
Barry v. Barry : 717 

Balingitoke mayor v. Bonnet 

Batchelor v. Dennis 472 
Bateman v. Wallts 50 
Bateman's caſe | | 869 
Bates v. Pettypher 954 
Batſon v. Sayer 728 
Baxter v. Burkeld 1266 
Bayley v. Boorne j 392 
Bayley v 8 | 4M 
Bayley v wy 420 
Baynes v. Forrel | 892 
"Baynham v. Matthews 871 
Beacon v. Peck 226 
Beale v. Moore 1168 
Dean v. Elton 1097 
Beardeſley v. Baldwin 2151 
Beaſton v. Sciſſon a. 114 
Beaufort Dutcheſs's caſe 568 
Beccles v, Lowſtoff 1267 
Beck v. Nichols ö 577 
Relifante v. 2 _ 
Bellamy v. Barker 94 
Bellew v. Aylemer 188, 808 
Belle w v. Scott 440 
nett's caſe 787 
eee v. Goodtitle 2084 
fon v _ 1 2 
entley v. Epi 2 
26H Co 7 876 
Berkley v. Howard 907 
ernard Lord v. Saul 498 
errington v. Parkhurſt 2086 
Þertie v. Clutterbuck 1102 
Hertie v. Falkland 451 
15 vis v. Lindſell 1149 
dley's caſe 104 
Riron v. Philips 235 
Biſhop v. Chitty 1195 
B:ſhop v. Stacy 94 
Biſhop's Hatfield v. St. Peters 794 
— 2 v. Somerby 232 
lack bourn v. Matthias 1297 
ackbourne v. Freeman 2131 
Block well v. Naſh 535. 
Blackwood v. South-Sca Company 106 
® Blag rave v. Odell 114 
77a 


W. p Mas 7 
hx: he 
0 : 
- — 


( 


. 


| 


ne v. Birmingham _ Page 1132 
Bland v. Pakenham 530 
Bland v. Per ' N 644 
Blewett v. Bbinard N 70 
Bloſs v. Cutting 5 1194 
Blunt v. Mither 2 = 645 
Boddy v. Smith AN © 595 
Bogg v. Roſe 1164 
Bolle v. Sellers 641 
Bolton v. Prentice 1214 
Booth v. Garnett 1082 
Boſſiny alias Tentagel 's caſe 1003 
3 v, Hearne hs . 1085 
ottomley v. Harriſon A 80g 
Bb. MH y- 994 
Bourne v. Mattaire ky 1015 
Bourne v. Turner 632 
BLawen's ca of 1204 
Bowers v. Mann - 819 
- Bowington v. Parry 822 
- Bowles v. Bridges 932 
Bowyer v. Bampton 1155 
Boyce v. Fiſher 6og 
Boyfield v. N PAN 1065 
Braceby v. Dalton ” 705 
Bradſhaw v. Mottram 167 
Braithwaite's cafe 387 
Brampton vi Crabb 46, 50 
Braſſey v. Dawſon- _ 978 
Bredou v. Harman 701 
Brett v. Minter 7 8 
Brewer v. Turner $33, 606 
Bridges v. Williamſon 814 
Bridgnorth bailiff's caſe | 808 
Briggs v. Greenfield and Benger 610 
Briſtow v. Woodward 678 
Brittain v. Grenville 1121 
Brocas v. Civit' London 235, 307 
Bromley v. Frazier f 441 
Brooke v. Ewers 113 
Broome v. Rice . 873 
Browne v. Barkham i - ®: 4.4.08 
Brown v. Hardwick | 611 
Brown v. Hodges 614 
E v. Newman 666 
Brownjohn v. Doy ley 846 
Brownſmith v. Cain 738 
Brownſon v. Avery 507 
Bruce Lord's caſe 6a? 819 
Buck v. Atwood 761 
Buckley v. Nightingale | ; 665 
Buller v. Luſitano de Pinna 880 
Bullock v. Lincoln 914 
Bullock v. Noke 57% 
Bulſtrode v. Gilbourne 1027 
Burglear v. —— 16, 266 
Burgeſs v. Brazier „ 594 
Burleigh v. Harris 975 
Burleſcombe v. Sampſord Peverell 544 
Burnaby's caſe 653 
Burroughs v. Willis 922 
Burrows v. Jemino 738 
Surry v. Perry © 936 


Förton v. Fitzgerald 
Byrry v. Croſs ' | 
Buſby v. Greenſlate ©” 
Buſh v. Gower 
Buſhel v. Miller 
Butler v. Ide 
Butler v. Maliſſy 
UH 6 - 
Callonell v. Briggs 74 
Callowell v. Clutterbuck 
alne borough's caſe 
Calvery Lady v. Leving 
Campbell v. Bourdicu 
ampion v. Nicholas 
Carbonnell v. Davies 
Carr v. Goddington 
Cart v. Marth © 
Carter v. Dormer 
Carter v. Fiſh 


Carter v. Royal Exchange In ſurante 


Carvil v. Munby 
Carp v. Hinton 
Cary v. Holt 

ary v. Jenkins 

ary v. Webſter 

aſs Lady v. Title 
Caſtell v. Bambridge 
Caſtell v. Carter 
Caſtell v. Richardſon 
Caſwall v. Martin 
Caſwell v. Norman 
2 v. Catlin 
. Catten v. Bar wick 

Chadwick v. Allen 
Chambers v. Robinſon 
Chancy v. Needham 
Channell's caſe 
Chapman v. Barnardiſlon 
Chapman v. Houſe 
Chapman v. Lamb 
Chapman v. Maddiſon 
Chapman v. Pointer 
Chartres v. Cuſaick 
. v. Nainby 
-heſter v. Crawley 
Chetley v. Wood 
Cheval v. Nicholls 
Chew v. Brig 


Compton Martin | 
Chewton v. Compton Martin 


Child v. Hardiman 
Child v. Sands 
' Chriſtchurch caſe 
Church v. Throgmorton 
Claphamſon v. Bowman 
Clare v. Froſt 
Clarke v. Elwick 
Clarke v. Codtrey 
Clarke v. Othery 
Clarke v. Sarum Epiſc. 
Clarke v. Tyſon 
GClews v. Bathurſt 

Vor. II, 


Page 1078 


| Cudden v. Gilſtrup 


Aa of ibe Mies of the Gift. 


Clifford L 
Clowes v. Brooke | 


bv. King fall 
Cockyv. Wortham 
Coffin v. Gunner | 
Colbdurne v. Stockdale 
Cole v. Buckland 33 
Cole v. Hawkins 
Colebrooke v. Diggs 


Colechurch St. Mary v, Radliffe 


Coleman v. Earl 
Coleman v. Manby 
Coleman v. Sayer 
Collier v. Hagiie 
Collins v. Butler 
Collins v. Taylor 
Comber v. Hill 
Combes v. Blackhall _ 
Combe v. Weſt wood hay 
Coningſby Lord's caſe 
8 v. Martin 6 
ook v. Champn 
Cooke v. bes thy 
Cooke v. Hamilton Duciſſ, 
Cooke v. Latimer 
Cooke v. Wingfield 
Cooper v. Ginger 
Coopet v. Le Blank 
Cooper v. Spencer 
Cork v. Baker 
; Cornwall's caſe 


Cortifos v. Munoz 
Cotefworth v. Moore 
Cotleigh v. Stockfand 


Coventry Counteſs v. Earl 
Coulſon v. Coulſon 
Council caſe 
Courtney v. Collett 
Courtney v. Satchwell 
. Cowne v. Barry 
Cowper v. Oſborne 
Cox v. Crown 

Cox v. Hickford 
Cox v. Robinſon 

Cox v. Hymas 


Crawford v. Satchwell 
Creſſy v. Webb 
Crew v. Saunders 
Croft v. Pawlet 
Crokat v: Jones 
Crompton v. Ward 
Crook ſhank v. Thompſon 
Croſcombe v. St. Cuthbetts 

Croſſier v. Ogleby 
Crowe v. Rogers 
Crutchfield v. Scott 


7 * 


— 


ay v. Burlington 
Clinton Lord 715 | 


lutterbuck v. Lord Huntingt 


— __— 
— — 
- * 


r — — — 
— = — - 2 * _ 2 
— = - 

» 

. — — 

* 5 4 w * 


+ Coroner of Weſtminſter's caſe 


Cotton Sir R. Saluſbury v. Davies 


Cranly v. St. Mary Guilford 


1 


_ PERS LECT * 8 _ * 
* Ay Wo 4 44 
COS - 2 — 
— —ñ— é —ę— —— < 
- "_ 
_—_—- = 


_— 


3. 


>» 
2 * IM — 
— >” a > 


+1144 
* 
a o 
, 
1 14 1 
0 
* 
+ y ' 
* 
} - o 
1 + » 
1 _ l { 
i i i 
1 , { 
14 1 L 
7 5 
wr | 4 
— * 
i y 
: * 
o 5 *8 
: * 
f 197 * 
% * 
170 
1 if 
48 7 4 
2 
+ * . 
i 15 
. 1% N 
E 
18483) 
My, \ 
19 ( 
+ Ft p 
10 
8 I . 
5 * o 
© 7 4 
E 
** 1 
19 * 
1 
1 
| 
- 
0 
4 
3 


2 — 
— = * 
— ** * * 


X 


ns — —ͤ— 
412 a. uh. i 
r 


— — — — - — — — r 5 


— — and Aras 
LY 


— — 
— 
_— 


— 


8 2 — — — 
1 
— 2 * _ 
— — — 
- — & 


— 


- 


* 


Cymber.v, Wwene Page 46 
Cunningham V. Houten 92 0 
Curenden v. Laland Nn gog 
Curtſos v. Munos 924 
Corwen v. Fletcher 520 
Cutler v. Goodwin 11 $29 
| 7 D. Irit 71. Py 
acolta v. Ruſha Co | 1783 
a v7 Villa tel 4 
Dale v. Johnſon 1 568 
Darby v. Wilkins 957 
Dartford vicar's cafe 4 $107 
Davers v. Davers — Nun 764 
Davila v. Herring 300 
Davis's caſe _ 1060 
Dwvis v. Fuller * 225 
Davis v. Hoyle 574 
Davis v. Miller 1169 
Dawkins v. Burridge 734 
x Dawſon v. Lowther 1110 
 - Dawſon v. Myre 712 
Dey v. Searle 968 
Dayrell v. Bridge 1264 
Dran v. Dicker - 1250 
Dicbalfe v. Mackenzie 1243 
Deddington v. Dunfrew . 1199 
Deighton v. Greenville l 
| 13 s caſe 1 Fe 8 
Delthe”s ca 1 50 1 398, 397 
Denham benen e 1004 
Denniſon v. Spurling 4 506 
Denny v. Aſhwell 53 
Vent v. Coates 1145 
v. Lingood 683 
Dent v. Prudence 853 
Derby Earl's caſe 68 
Deſbordes v. Hor 959 
Deveniſh v. Mertins 974 
Dewey v. Sopp 1185 
Dibben v. Cook / 1005 
Dick v. Barrell 2248 
Dickinſon v. Davis 80 
Dickinſon v. Fiſher 58 
Dilly v. Polhill 5 23 
Dimmock v. Chandler 90 
Dix v. Brookes 61 
Dobbs v. Edmunds « 681 
Dobbs v. Paſſer 973 
24 v. Saxby 1024 
odfon v. Taylor 1055 


Doe exdi m. Hamilton duciff. v Hatherleyr152 
Doe ex dim. Hamilton dueiſſ. v. Robinſon 


1120 
Minder v. Feaſt 80 
Dolling v. Brewcomb Lodge $12 
Dormer v. Parkhurſt 1086, 1105 
Dottin's caſe 6347 
Douglaſs's caſe - 575 
Drake v. Taylor 87 
Dryer v. Mills | 61 
Dublin Archiep, v. 2 262, 916 


Duckett v. Martin 


. 95! 
Dudley v. Nettlefold 8 737 
Noel V. Harding | 


Rs 


41 


Eaſt- India 8 v. Atkine 


E India Com 


7 Elleſton v. Commins 


1 Flower v. Com. Bolingbroke , 4 


1 


4 Tableof the Naittes of the Caſts, 


* 


Dung v, Vacher © 

| Dunſtwell v. Upotery 
Dunſley v. Weſtbrown 
Dupleſſis v. Chalk 
Dutch v. Warren 


e 85 


i 


Dutch Weſt-India cen v. Van Miſes 
612 

Duthy v. Tito | 120 
4197 


n v. * 


E. * 
Fader v. achſon 4d 
Earl v. Þ po 
Eaſſ v. Hing ton 


- 


Eaſt- India Company v. Chitiy 
Eaſt-India Company v. Glover 
any v. Pullan 
Esſtland v. Weſthorſley 

' Eaſtwoodhay v. 9 
Eden v. Wills 

Edgworth v. Smalridge 
Edwards v. Blunt 

Edwards v. Carter 


Elliott v. Cooper 
Elliott v. Smith 
Elmes v. Martin 
Elſted v. Holliburn 
Elton v. Bregden 
Elwell v. Ouaſh 
Elwood v. Kneller 
Emery v. Bartlett 
Enys v Mobun 
Ereſkine v. Murray 
Evans v. Higgs 
Evans v. Hor wood 
Evans v. Thomas 
Everall v. Smalley 
Everett v. Grey 
Eveſham borough's caſe 
Evingdon attorney's caſe, 
Eyre v. Hatton 


— 


F. , 
Falconbridge Lad v. Foteſt 
Fazakerly v. Wiltſhire 
Ferguſon v. Cuthbert 
Ferguſon v. en 
Ferrers v. Cherry - 
Field v. Curtis 
Fielding v. Villars 
Filkes v. Allen 
Finch v. Duddin 
Fiſher v. Emerton ,. 
Fiſher v-«Hughes 
- Fitchet v. Adams 
Fitzgerald v. Plonket 
| Fleming v. Langton 
Fletcher v. Sands 


Folkes v. Docminique 
* Foote v. Prowſe 
Forbes v. Lord Middleton 


1 ; 


F . Flemin 
ard v lem * 


N 


f v. Monk | | * 


iter. v. Wilmer 
Forteſcue Aland v. Maſon 
ofton v. Carlton 
otheringham v. 11 
Fowler v. Samwell 
les v. Dineley . 
dx: v. Glaſs 
Franklin v. Folland 
ranklin v. Reeve 
Frederick v. Fr ederick 
Freeman” s caſe | 
French v, Coxon 
Frepch v. Wiltſhire 


* 


Fre ſcobaldi v. Kinaſton 


Freſhwater v. Eaton % 
Frontin v. Small Aci 
Froſt v. Woolveſton 
v. Carey 

Fuller v. Jocelyn 
ee v. Ma 
184 d. . 
ale v. Lin 

Gully v. Selby 

Gatabier v. Wright 
\Gammage v. Watkin 
Gardner v. Claxton 

Gardner v. Mei rett 
Gardner v. Walker 
Gardiner v. Holt 

'Gbrland v. Burton 

Garner v. Anderſon 
Garth Dr. v. Lady Beaxfry a 
Gazelet's caſe 
. Gee v. Brown 

Gegge v. Jones | 
' Gearge St. v. St. Catharine 
- George St. v. St. James | 
George St. Rector v. Stewart 
© Gibbon's caſe 


; Gibſon v. Hudſon's Bay ————_ 


"Gifford v. Lechmere 
Gilbert v. Bath 
Giles's caſe 


Giles St. v. Ever ſley Blackwater 


man v. Smith 
Simbart v. Pelah 
Myn v. Yates _. 
Su v. Lord Deriy 
+ Goater v. Nunselß 
"Goddard v. Cox 
Godfrey v. Norris 
Gomer Serra v. Munoz 
"Gyodburn v. Marley 
Soodchild v. Chaworth 
Goodright v. Hart 
©Goodright v. Pullin 
© Gooduight v. Wright | 
title v. Holdfaſt ) 
. Gopdtitle v. Meymott 


Gainſborough v. Follyard 


v. Cale ner 
ter v. Graham 


323991 


785 


867, — 


5 
633 
1122 


82 


Am dhe Names of the Gaſet. 
" 


oodtitle v. Petto ; 
vodtitle v. Thruſtout 
Goodtitle v. Walton 
Gorden v. Morley 
e v. Gotton 
Gore v. Gore 2 
in v. Williams IA 
ofwill v. Duukley 
Gouch v. London Epiſc. 
Gould v. Coulthurſt 


Gradell v. Tyſon 


Graham v. Benton 
Grammar v. Nixoc 

bo — v. Hedges 

ay v. Mendez 
treat Charte v. Kennington 

Green v. Brown f 
Green v. Giffard 
— v. Guantlett 

Green v. Waller 
Gregg v. Jones bh 
Gregſon v. Heather 

Grey v. Jefterion 

Griffin v. Scott 

. Grindney v. Toufter 
Groenhouſe v. Cleaver 
 Groenvelt v. Burwell 
Grumble v. Bodilly 
"Gulliver v. Wicket 
Gunſmiths Company v. Turville 
Guy v. Kitchiner 


Gynn v. Kirby 
Gyſe v. Ellis 


H. 


Hacket v. Marſhall 
Hagſhaw v. Yates 
Hale v. Cove 
Hales v. Hales 
Hales v. Taylor 
Haley v. Fitz Gerald 
Hall v. Hill 
Hall v. Howes 
Hall v. Stone 
Halton v. Haſſell 
Hamelton v. Style 


Hamond v. Steward 
Hamond v. Ainge 
Hand v. Lady Dineley 

Hanmer v. Elleſmere 


—— 


- Hardwick v. Chandler 

» Harford v. Jones | 
Hargrave v. Rogers 

Harman v. Delany. 

Harris v. Benſon 

Harris v. Bernard 7 
Harriſon v. Bearcliſſe 
Harriſon v. Buckle 


| Harriſon v. OS Archiehs 


Hamilton Ducheſs v. Incledon 
Hammer ſmith Churchwardens caſe 


Graham or Garnham v. Bennet | 


Gyles St. v. Everſley Black water 


Hanover Square rector v. Stewart 


— 


, - 


. 


Hayward v. Bank of England 
Hayward v. Newton % 
er v. Savage 
Hazard v. Treadwell 
Heath v. Percival 
' Heath v. Street 
Heath v. Walker 
Heathcote's caſe _ 
Heathcote v. Goſlin © 
3 v. Held 
enbury v. Roſe 
Henderſon v. Williamſon 
Henriques v. Dutch India Company 
Heptonſtall v. Evingdon 
Herbert v. Griffiths 
Hetherington v. Lowth 
Heuitt v. Flexttey 
Hickman v. Colley 
Hicks v. Foot 
Hicks v. Jones 
2 v. Sherburne 
iggins v. Jennin 
| Hices v. 5 — . * 
Hill v. Bateman 5 
Hillerſdon v. Skildtoy 
Hilliard v. Jennings 
Hillier v. Froſt 
' Hillier v. Plympton 
Hinchliffe v. Payne 
Hoare v. Dacoſta | 
© Hoare v. Mingay 
Hohy v. Kingibury '-* 
© Hockley v. Merry 
© Hodgſkins v. Corbett 
Hodſon v. Backhouſe Wl 
Heldfaſt v. Dowling 5 
8 Holdfaft v. Freeman 
Holliday v. Fletcher 
Holliday v. Pitt | Ao. 
| Hollingſhead v. Hulling fleas © - 


C 7 \ 


"3 


TE of e Neunes of he Cafes 


: Rerriton v. Grundy Page 1178 ] Holliſter v. Coulſon „ Neige 
T Pot v. Weldon 5 911 {| Holloway v. Smith i 408 on 
| * v. Winchcombe 0 © ns 9 4 1 415 

Harrow v. Edgware ; 984 J "Holt v., War n 50, 937 

Hayrow v. Frencham a 83 | Honeycöſhb v. Waldroen 6 1064 
| | Havtneſs v. Barrington 104 | Honiton's caſe 1 5 

Hartop v. Hoare 1187 | Hookin v. Quiker Yd 

Harvey v. Harvey 1141 Hooker v. Wilk 

| Harvey v. Porter 411 Hos per v. Dale 

| Hari v. Furley 1131 Hooper v. Shephard 
[ Haſket v. Strqng on 689 Hopkins v. Neale 

y Haſlegrave v. N33, 810 Hopman v. Barber 
Haltet caſe aii Hopſon v. Trevor 
Ha ſwell v. Chalie 1 11 24 Horncaſlle v. Boſtori 
| | tch v. Bliſſet | | 80 1 * v. Booſey 4 
| Hatton v. Hatton 8635 orke v. Blake er 7 
| Hatton v. Iſemonget 64: | Horne v. Buſhell nom en 
Hatton v. Walker 1 846 ' Horſham v. Shipley 
ug hton v. Kendrick AP 974 Horſpoole v. Harriſon 

| Haughton v. Starkie | 82 Howard v. Poole 

| Hawkins v. Perkins 406 | Howarth v; Willett 

| Hawkihaw v. Rawlings '23 Howell v, James | 

Hayes v. Warren | 933 * v: Lord Cornwallis 

Hayman v. Rogers 232 Hubbard vi Penrice 


Hud ſon V. Aſh ad * 
Huggins v. Durham 


Hunt's caſe 


Hunter v. Wiſeman 


- Hyde v. Hallagan 


Jenkins v. Purcell 


-Incledon v. Duciſſ. Hamillon 
I Ingoldſby v. Martin | | 
Jocelyn v. Hawkins 


Jones v. Edwards 


: s* © : 
% 4 i . 
; . . - 


14 


Huddle v. Hay, 


Hugbes v. Alvarez 
wo Level caſe 


Humphrey's caſe 4 
Hunter v. Sampſon | 


Huſſey v. Phydal 
Hutton v. Strowbridge 
Huxley v. Burton 


. oe oe a ˙ CEE LEECSCE_CISSCR_RTz. O£Ocvcg  Cecoc_b_bCLle\ccQcaQocOQOoacwmu cc cacwunw rd 


n J. 
Jackſon v. Giſling / 
ack ſun v. Moſes - 

—.— v. Hatſield 
Jervis v. Hayes 
Jefferies v. Dyſon 
Jefferies y; Auſtin 
Jet! v. Wood 


enkins v. Bates 


Jenny v. Herle 

Jennys v. Fawler 
ernegan v. Harriſon 

Jewel v. Hill 
nehiquinv, O Brian 


— * 1 ' 
v va 4 _» W 


e 446 
24, 219, 762 
—99— 6529 


elyn v. Laſerre 
— 8 v. — 2M 
John St. v. St. James _ or 
ohnſon v. Lancaſter 
ohnſon v. Lowth 
Johnſon v. Wollyer 
Jones, Landen's caſe 


"A 


A- Table of the Names of the Caſes. 


Fortes v. Civynne Pege 978 


nes v. Harris _— 
ones v. Maſon | © © 1 833 
s v, Pearle 556 
ones v. White Ge 68, 382 
braan v. Harp et 616 
Jordan v. Lewis 1122 
ſon v. Fowen 8 1142 
Ivinghoe v. Stonebridge 4563 
. K. | 
Keen ex dim. Com. Portſmouth v. Com. 
Effingham 4 1267 
Keene v. Whiſtler 1267 
Keilway v. Keilway,  *© 710 
Kellock v. Robinſon 745 
Kelfey v. Sedgwick 322 
Kempſler v. Nelſon 80g 
Kent v. Kent Fs 971 
Kent v. Kerry | 625 
Kent v. Pocock « 2168. 
Rilburne v. Podyer 473 
Kildare Lord v. Fiſher 71 
King's Bench priſon's cafe 678 
King v. Bolton | 117, 141 
King v. Biſhops Sutton 1247 
King v. Jones | 811 
King v. Morris og 
King v. Wilſon | | 73 
King's Norton v, Cambden > 2 
Kinver v. Sto | 6; 
Kirton v. Weſton 1156 
Kite v. Worceſter Epiſe. 138 
Kitfon v. Fagg mY, f 60 
Knight v. Cambridge and Dodd 581 
Knott v. Long 1025 
Kynaſton v. Shrewſbury mayor 1051 
Ty L, | 
Lade v. Shepherd 1004 
Ladock v. St. Ennidore 2164 
Lambell v. Prettyjohn - 690 
Lambert v. Branthwaite 945 
Lamley v. Hamond 241 
Lampen v. Hatch 9234 
Lankaddock v. Langwined #7 ee 
Lancaſhire v. Killing worth 3 616 
Lancaſter v. French | 


Land v. Harris 
Landinaboe v. Much Birch 
Landon v. Pickering | 
Lane:v. Santeloe 
Langley v. Baldwin 
Lanquit v. Jenes 
Lang flaffe v. Raine 
Laſerre v. Johnſon 
Lavender v. Oakes 

under v. Cripps 
Law v. Davis 
Law v, Law 0 
Lawrence v. Jacob x 
Leapidge v. Pongillionne 


Leeds v. Power 


Lee v. Aan ſome este 
Lee vi Welch 793 
Vor. II. 


nan 


 Lechillv. Reynell 30 
| Legliſe v. 8 $20! 
Leighton v. Leighton 210, go8, 404 
' Lekeyx v. Naſh ' 1221 
Leber v. Cermain N 1t 
Lertridge v. Hoſkins 693 
Letois's caſe 464 
Lewis v. Farrell 114 
Lewis v. Fogg ; | 944 
Lewis on demiſe Earl Derby v. Witham 118g- 
Lidd v. Rod 6998 
Lidney v. Stroud 950 
Lilly v. Hedges 353 
' Limehouſe caſe 391 
Limmington conſtable's caſe 798 
' Liſter v. Baxter 695 
Little Bitham v. Somerby , 232. 
| Littlebury v. Butkley 569 
Little Dean caſe : 555 
Liverpoole v. Cancell. Lancaſtr. 151 
Lock v. Major | 533: 
Lock v. Wright 5869 
Lockhart v. Graham 35 
Lockey v. Dangerfield 1100 
Lockyer v. Savage 47 
Loddington v. Kyme 04 
Lomax v.. Holmden 940 
London Biſhop v. Mercers Co. 925 
London city v. Clare 39 
Long v. Beamont 41 
Long v. Buckeridge 106 
Long v. Miller 1192 
Lorimer v. Holliſter 693 
Loving v. Ave 917 
Lowfield v. Bancroft 910, 934 
Lowfield v. Stoneham 1261 
Loyd v. Lee 94 
Loyd v. Williams 1238 
Loyd v. Vaughan 1237 
Lucas v. London 958 
Ludlam v. Lopez 529 
Lud well v. Hole 59 
Lumley v. Palmer 1000 
Lydlynch v. Hilton 1168 
Lynne v. Moody 832 
M. | 
Macarty v. Barrow 949 
Macdonnell v. Welder 550 
Maccleod v. Snee 262 
| oops v. Dething 393 
Maidſtone v. Hedcome 1233” 
Mallory v. Jennings 878 
Man v. Man | 905 
Manyaring v. Harriſon 308 
Manwaring v. Sands 706 
; Mazgarets St. v. St. Martins 924: 
| Marks v. Marks 229” 
Markham v. Middleton 21239 
Marlborough PDuciſſ. v. Widmore 890 
Marriott v. Marriott 55 666- 
| Marſh v. Chambers 1234. 
Marſh v. Lellowley 1106 
9957 Marſhall 


s 
iv 
il 
KN 


-— — ww 2 
— 5 
— > I S. 3 
2 
+ 4 — 


— >» » — " — 
= FF" 3nT £- + . K 4 —— ͤ —— ä — 


WW Mar ſhalt v. Cope . 
Marſhall v. Riggs 
Marſham v. Gibbs T 


Matten v. 2 
— v. Chauntry 
Martin v. Davis 


83 


— 


| 4 | 
artin v. Horrell 847 | 
ant in v. Moore | 2 |. 
artin v. K TR 2' | 
artin ex dim, Tregonwell v. Strahan 12 | 
artin v. Wyvill A = 2 
Mary St. v. St. Lawrence 4 
Mary Colechurch v. Radcliffe - 594 | 
Mele v. Dawling N | 1243 
alihews v. Spicer 806 | 
Matti ſon v. Allanſonn 1298 
Maud v. Branthwaite 9439 
Maundy v. Ma und 1020 
Maurice St. v. St. Mary Calendar 2014 
v. Lewen | 569 
May v. May . 412273 
Maylin v. Eyloe 809 
Mayne v. Somner 814 | 
» Mayo v. Archer 513 | 
Mayo and Parſon's caſe 2391 |] 
Mead v. Gallas d - : 531 1 
Mead v. Hamond 505 
Meard v. Philips | | 
edlicot's caſe. 851 
adapace v. Humfr 1585 1073 
Mercers Company „. Epiſc. g25 
Mercers of Cheſter v. Booker 6539 
Merret v. Rane 458 
Merrifield v. Berry 765 
Merrill v. Jocehn 317, 699, 714 
Merryman v. Carpenter 18262 
Michael St. v. St. Matthew 831 
Michael St. v. Nunny 544 
Middleton v. Croſt 2056 
Middleton v, Price 1184 ( 
Milbrook v. St, Foln's E 831 
Mills v. Bond ; 399 
Mitchell v. Reynolds 740 
Mitford v. Cordwell 1198 
Monk v. Cooper | 763 | 
 Moddy v. Thurſton { © 2044 481 
Moore v, hai ee 12358 
Moore v. Goodright 899 
Moore v. Haſtings mayor 1070 
Moore y. Jones 814 
Moore v. Warren [Y5 
Moreland v. Bennet 52 
Morfoot v. Chivers 631 
Morgan v. Luckup 1044 
Morgan v. Williams 142 
Morris v. Barry | 1180 
Morris v. Lee 9 
Morris v. Martiag 647 
Morris v. Nixon f 2144 | 
Morſe y. Roach 96i. |. 
Mountacue counteſs v. Maxwell 236. | 
Mountcan v. Wilſon © - $68 


Oates x Machen 


Abi of the Names of the Caſes - 


Page 917 


Newcomb v. Green 


Newell v. Pidgeon 


Newman v. Holdmyſaſt 


New Windſor v. White Waltham | 


Nicholls v. Backhouſe 


| Nichgls v. Delahunt 


Nicholas St. v. St. Peters 
Nicholas St. v. Woolverſtone 
Nicholſon v. Simpſon ' 


Noaks v. Watts 


Noke v. Caldecott 
Noke v. Wyndham 


Norcott v. Orcott 


| Noreroft v. Matthews 


North v. Wiggins 


Northampton mayor's cafe 
| 23 mayor v. Ward 


1 . - 
| Mala v. Lie, 


Nutton v. Crow _ 
Nympsfield v. Woodchefter 


0 


P 
Page v. Page 


Page v. Round | MG 


1 


Murray. v. Thornhill IF Page 777 
Murrey v. Wiſe K gag 
Muffley v. Grandborough 97 
Muſgrave v. Bovey 946 
Mulgrave v. Nevinſon 84 
Muttit v. Denny box 
Myer v. Arthur 419 
Mynot v. Brid 1178 
Mytton v, Cock 1099 
N 

Neal on dem. Duke Althol v. Wilding 1151 

| 2 v. Dewatpre 2083, 811 
eedham v. Grano 14t 
Neots St. v. St. Cleer 1116 


1197 


Oates v. Robinſon 284 
| Oates v. Shepherd Las 1272 
| Oates on dem. Hatterley v., Jackſon 1172 

Obrian v. Frazier e 634 

Ogburn v. Berrington 127 

Olave jewry pariſh's caſe. os 594 

Olivant v. Perineau + 1191 
Olive v. Ingram 111 
Oliver v. Lawrence boy 

Olmius v. Delany 1216 

Onflow v. Booth 705 

Onflow v, Orchard 492 

Openkeimer v. Levy 2082 

Oſborn v. Guy's hoſpital 728 

2 v. Diſe worth ad 2256 
Oſgood v. Lyon | 1216 

Otway v. Ramſay 2090 

Overton v. Steventon 83, go, 878 
Ovingdon v. Northoram 2132 
; Ovington v. Neal 819 


OO LL. GE . at an . . CC fo dd Rl SS RR R_-_TOO7O/21_D**D._D_L__ciRMCS 


* 


Paine v. Maſtere 
grave v. Windham 
Amer v. Ekins > 
Palmer v. Exon Epiſc. 
Imer v. Wadbrooke' 
Paneraſs v, Rumbald .. 
ariſh v. Crawford | 
Parker v, Godin 
Parker v. Parker 
Parker v. Stanton 
= V. _— 
rmnter's ca ſe 
Pa rry v. Niblett 
aternoſter v. Graham 
later ſon v. Taſn 
atter ſon v. Scott 
aulſbury v. Woodon 
—4 v. Burnham 
yne v. Fry | 
Peachy v. Somerſet Nuke 
Peake v. Bourne 
Pearſon v. Parkins 
Peeie v. Capel 
Peele v. Carliſle Earl 
ces v. Major. Leeds 
endrell v. Pendrell 
Pennell v. Wallis + 
Penryn mayor's cafe 
epys v. Lambert 
erry v. Edwards 
— v. Shelton 5 
eter St. v. Chipping Wycom 
Peter St. Goolefion® 05 ä 
Peter and Paul St. in Marlborough 
Peterborough v. Atkins 
Pew. v. Creſwell 
Peyton Vs Bladwell 
Peyton v. Burdus 
Philips v. Biron 
Philips v. Knightley 
Philips v. Smith 
Philips v. Wood 
Philly brown v. Ryland 
. Phyfictans college v. Weſt 
Pierce v. Hopper 
Pike v. Badnering 
Pitt v, Coney 
Pitton v. Walter 
Pitts v. Carpenter 
Pitts v. Evans 
Pitts v. Mellar 
Pocklington v, Peck 
Poole mayor v. Bennet 
Poplewell v. Wilſon 
Portman v. Came 
Poultney v. Holmes 
Powel v. Gay 
Powel v. Hurd 
Power v. Jones 
Pratt v. Pratt | 
Preſton v. Lingen 
Nice v. Brown 
124 


= 


9 


A Table 


of the\ Names of the Caſes... 


— 
9 


Puckington v. Chepton Beencham Page 538 
Purrett v. Weeks © bu 417 


Pye v. George 96 
PYle v. Grant | 8:8 
ES" i 
Radley. v. Rud 738 
| N King a 858 
Ramſden v. Ambroſe 127 
Ratcliffe's caſe 267 
Ratcliffe v. Beſley 1141 
Ratcliffe Culy v. Exall 211 
Rattle v. Popham 992 
Ravenhill's caſe © 608 
Rawbone v. Hickman 551 
Rea v. Meggott 2000 
Read v. Chambers 191 
Read v. Chapman 937 
Read v. Fenamie 299 
Read v. Waldron 1 
Real v. Macky 937, 1206 
Reeve v. Trindal 402 
Regula generalis 2 
Rejindoz v. Randelph 34 
Relſ's caſe 661 
Remington v. Stevens 1271 
Rex v. Acton 831 
i Aldenham pariſh + 91 
Allington b I 678 
All Saints inhabitants 1110 
Almanbury inhabitants 96 
Armagh Archbiſhop 516, 837 
» Armftron 824, 1103 
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Barber 444 
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Bell 985 
Bennett 101 
Bentley 479 
Beſtland . 1202 
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| Daley 920 
Davie _— /”' 
Davis 103, 9445, 1048 
Davis et Goſling - * * 
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Hertford ręcorder 67 Mlary St. in MarlEorougb 700, 932 
Hello 974 Naugridge | 77% 
_ | | 799  Melling 15 175 27, 80g 
iam 263 | Mendez | 47 
5 Hodſon ag "8 TE: Middleſex Juſtices [3 12 
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'F Hornſey inhabitanty 132 Mirichinhampton inhabitants 874 
; Horwell 998 Minify 6848 
Hotch 352 Moiſe „„ 
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Jeffries 124% 125, 446 Munden {+ .  "_ 
Teffs | 984 Munnery 76 
enkins 1050 Munoz : „ eee Gans 
ennings © 920 Nathan * 880 
ocamb \ 953 . Newcaſtle hoſtmey - 2223 
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Kinnerſley et Moore 193 Nunez. 1043 15 
Lambeth inhabitants 626 Obrian 1144 . 
Landaff Biſhop 1006 | - OlaveSt. pariſh \ | 51 if | 
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Seaward 739 Weſtbeer * 1183 
Sergi ſon 1181 | | Weſton . 623 
Sewers commiſſioners . 963 Weſtwood inhabitants „ 
Sheldon © 748 Whaley 1139 
Sherburne inkabitants | 1165 White 1220 
Sherrard 593 Whitlock 263 
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Savily, Kirby 1100 
Scarborough corporation caſe 2189 
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Steele v. Manby go 
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Vat v. Green 
Vaughan v. Browne 
Vaughan v. Evans 
Vaughan v. Fuller 
Vergen's bail's caſe 
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1 'Walrond v. Franſham 119 
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Windſor v. White Waltham 186 
Wingham v. Sellindge 2199 
Winkworth v. Clarke 735 
Winter v. Lightbound 3580 
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Withers v. Warner 309 
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Abatement. ? 
12 in information of quo 


warranto do not abate by death of the 


ä 


Accodd, 


The giving a note for gl. cannot be pleaded 


in ſatisfaction of an aſſumpſit for more 


king \ Page 782 mone Page 426 
The king's writ of error in quare impedit | A feoffment is not pleadable in ſatisfaction of 
abates by his death 843 a ſpecialty 615 


Prohibition at the ſuit of huſband and 1 


does not abate by the death of the huſband ſhewing an acceptance 573 
+ . | 1063 
| Coverture of the defendant after action Account, 


brought cannot abate the plaintiff's ſuit 811 


Plea in abatement muſt come in within the 
firſt four days 1192 
Afﬀidavits are requiſite to a plea in abatement 
in the Crown-office 1161 
Plea that the original was not returned muſt 
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Pleading a ſatis faction is not ſufficient without 


In account a diſcharge to a common intent 
is ſufficient 680 


Actions popular. 


Leave given to compound, on affidavit of the 
defendant's poverty 167 


be verified by affidavit e 1 . 
* | gs ſtaid, for the cauſe ariſing in an- 
Plea of privilege without affidavit ſet 3 other county than where B. R. fits. 415 
A dilatory cannot be pleaded ate en d.] Ude, det extend te abladen penal fa” 
parlance 523» 532 | tutes 1081 


Matter of record pleaded by way of dilatory, 
if of another court, muſt be ſub pede ſigilli 


320 

A trader may be ſued by his degree, and the 
writ ſhall not abate unleſs he pleads another 
degree | 556 

Plea of wrong addition muſt give another ad- 
dition of the ſame kind 1 

One part-owner brings treſpaſs without his 
companion, it muſt be pleaded in abate- 
ment | | 820 

That there is another obligor bound in the 
bond, muſt be pleaded in abatement 30g 

Judgment on demurrer _ a plea in abate- 
ment muſt be, quod re 


See Alien, 


ame, Joint and 
ſeveral, n - 


7 


| 


— 
acc 


pondeat, &c. 332 


| 


| 


No information lies at the aſſizes for non- 
reſidence 1103 
The ſtatute 21 Jac 1. c. 17. does not give = 
new juriſdiction to the aſſizes, &c. 110g 


Where the plaintiff is out of the land, pro- 


ceedings ſhall ſtay till ſecurity given 697 
Plea of a recovery in a former action muſt 
ſhew the day each bill was exhibited 116g 


A corporation cannot ſue as a' common in- 


former 1241 
Defendant cannot plead double in a qui tam 
| | 10 
A qui tam information cannot be quaſhed * 
motion | 953 
Action ſur Caſe. 


For malicious proſecution muſt ſhew how it 
was determined 114 


832 Where 
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Where the a& is lawful, as the fixing a ſpout, | 


and the conſequence is injurious, the te- 


medy-1s by eaſe and not treſpals- Page 934 


Action lies for a malicious proſecution o 
dad indictment 691 


Treſpaſs on the caſe is not within the ſtatute 


Will. 3. that gives coſts to an acquitted 
defendant 100 
Lies for knowingly keeping a dog uſed to 


bite, though the damage happened by ac - 


cidental treading on him 1264 
Addition, 
Late commoraney is & good addition g24 


See Abatement, Name. 
Adjournment. 


Of adjournments into parliament propter 
difficultatem , 2380 


Adminiſtratoz. 


Mandemus granted to commit adminiſtra- 


tion generally en ss 
Mandamus lics not for an adminiſtrator du- 
rante minori ætate | 892 


The Spiritual court may revoke an admini- 
ſtration if granted on wrong ſuggeſtion 911 
The Spiritual court may award a commiſ- 
ſion of appraiſement before granting ad- 
miniſtration with the will annexed 936 
As to what acts the adminiſtration ſhall re- 
late | JR - | 
Though a feme has power to make a will, 
et the baron ſhall bave adminiſtration 891 
Where the huſband has departed from all in- 
+ tereſt in the wife's fortune he ſhall not 
have adminiſtration 1111 
Though the wife has a ſeparate eſtate at her 
. diſpoſal, and makes a will, yet if there be 
no aſſent of the huſband he ſhall have ad- 
miniſtration b 1118 
The Spiritual court may take a bond for a 
due adminiſtration” cum teſtamento an- 
nexo 1137 
An adminiſtrator pendente lite about a will 
may bring actions * N FA 7 
An adminiſtration may be pleaded puis dar- 
rein continuance to juſtify a retainer 1106 


Form of declaring againſt adminiſtrator in 
Admiralty. - 


Carpenter may ſue in the Admiralty for 


©. wages 0 707 
Boatſwain may ſue in the Admiralty for 
wages * | 858 


Mate who afterwards becomes maſter can 
ſuc in the Admiralty only for his wages as 


a mate | nous I 937 4 
Where the contract is under ſeal, mariners 
caunqt ſuc in the Admiralty 968 


— 


* 


Prohibition to the Admiralt 


If a ſuit is 


The Admirelt juriſdiQtion for wages ry 
be ſuperſeded by agreement Page 405 


One part-owner may ſue another who is going 


to ſea, to give ſecurity for the ſhip 890 


One part-o ner may ſue without the others 


on the ſtatutes of R, 2. 1045 
of the Cinque. 
eee to ſtay a ſuit for piloting ſhips not 
eing of the ſociety 249 
The maſter cannot hypothecate the ſhip be. 
fore the voyage begins 69 
Where a deed comes in by incident, the AP 
miralty may try whether it be fraudulent 


* 1 
ing in B. R. againſt Baya 
the Admiralty cuſtody, he muſt be turned 
over to the marſhal 936 
Sentence of a foreign Admiralty condemning 
a ſhip as unfit, not to be read in an action 
on the charter-party 1078 


Advowſon, 


Mortgagor ſhall preſent to a living till fore« 
cloſure 403 
Advowſon is aſſets | 879 
Areſentation makes and proves the ſeiſin of 
an advowſon 1011 


See Muare impedit. 
Aflidavits. 


Affidavits ſworn before a judge in Ireland 
read in England 545 
On motion to _— to a fine, affidav its read 
denying the fa 642 
How affidavits mult be intitled 704 
Affidavits requiſite to a plea in abatement in 
the Crown - office 1161 


Suppletory oath, in what caſe to be ad- 


mitted | 80 
Old affidavits not ſufficient to hold to bail 1270 


See Abatement. 
N 


In what caſes the parol ſhall demur on a 
writ of error 86 


Agreement. 


Agreement made upon good conſideration is 


to be conſidered in equity as performed 


45 
Specific performance decreed, where the 
party inſiſted to forfeit the penalty $533 
The poſfeſfor of an eſtate has a power to 
make a jointure, but dies before a com- 
2 execution of the power according to 
his marriage articles; the remainder- man 
decreed to perfect it i 


| 6 
The huſband covenanted to take up his po 


dom in London, but did not: his eſtate 
diſtributed according to the cuſtom 455 
. E 


5 A Table of the Principal. Matters. 


No carrying a voluntary ſettlement into exe- 
cCution N. Page 738 


4 Alien. 


Not to be pleaded to a perſonal action, with- 
out alledging the plalutiff to be anenemy1082 


_ -  Ambaſſadozs, 
Privilege of Ambaſſadors 797 


Amendment. 


Appearance by attorney where it ſhould be 
by guardian amended, the attorney hav- 
ing undertaken 114 

Appearance of infant by attorney, held not 
amendable after error 445 

Leave given to file a new bill to amend by 


583 

Declaration amended by bill filed, atter 
ſpecial demurrer and argument 954 
In an action againſt a returning officer, for 
refuſing a copy of the poll, ſeveral miſ- 


takes amended 136 
Action for double damages on a falſe return 
amended after error 1 
Amendment after plea in abatement 11 
Intravit for intraverunt in à declaration 
amendable | 807 


An aſſumpfſit laid to the teſtator, amended aud 
made to the executors, after iſſue joined 890 
On plaintiff's amending, defendant may elect 
to have an imparlance or coſts. 959 
Amendment of the declaration by the bill 
filed, after verdi& 1151 
Like amendment aſter verdi by ſtriking 
out quod cum .. 2162 
Entering continuances or other miniſterial 
acts amendable after the term at common 


law - 139 


Amendment by adding continuances 734 
Defendants plea amended by the counſels 
draught 846 
Replication to a ſpecial plene adminiſtravit 
not amendable aſter trial and verdict ſet 
aſide 1002 


Plaintiff may change the venue by amending 


1162, 1202 

Declaration in ejectment held not amendable 
W 1211 
Ejectment amended by making the verbs in 
the plural 807 
Declaration in ejectment amended by en- 
larging the term without conſent 1272 


Incertainty of a judgment as to the term in 


ejectment amendable 68a 
Scire facias not amendable, but muſt be 


quaſhed 401, 1163. 


An information amended i85, 871 
after plea in abatement 739 
Jaformation aot amendable in the venue 911 


— 


| Counts in an indiament eannot be firuck 


out age 1026 


| Plea to ſcire facias at the ſuit of the crown, 


amended 686 


| Plea io information of quo warranto a- 


mended ' 976 
Name of a juryman amended at the trial 1214 
Want of a ſimiliter not aided or amendable 


641 
Writ of inquiry amended by the judgmeat 
68 


Amendment of judgment by the verdift 785 
Variance in the niſi prius roll amended by the 
plea roll in indictment for forgery 843 
Should recover, for do recover, amended 
after error, 1182. Shall recover 1156 
Judgment amended after error, by inferting 
that the plaintiff ought to recover 1182 
Poltea amended by the Judge's notes 1197 
Special verdict, that a bankrupt bought and 
ſold great quantities, amended as to the 
quantities, on affidavit that they wefe 
proved at the trial © nts 514 
An old judgment by confeſſion is not to be 
. : | 12.09 
What writ of error is not amendable 3807 
Writ of error amended by ſtriking out a 
plaintiff 892 
Writ of error amended without coſts 86g 
The court ex officio may amend a writ of 
error = 
Writ of error returnable before judgment 
given, not amendable 807 


A new roll ordered to be made up, the for- 


mer being loſt | 33 
A new writ of inquiry ordered to be made, 
on loſs of the former 1077 
A new poſtea ordered, the former being 
loft . 1264 
The ſeſſions cannot amend orders by adding 


new averments 1148 


After error in the Exchequer chamber, the 
amendments muſt be made in B. R. 837 


Amends, 
See Treſpals, 


Amercement, 


; / 
In miſericordia, &c..is a good entry of the 
amercement of a peer 2 


Where a nolle proſequi is entered, the . 


tiff need not be amerced 814 
Malt be by the court, and not by the jury 


847 


Where a Man ſubmits by coveyant to anſwer, 


Fe ſhall not protect bimſelf by pleading 
penalties 168 


Appeal 
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© Rn, 1 1 1 | 
Appeal to Sellions. 
Appeal may be diſmiſſed for want of the no- 
tice appointed by the ſeſſions Page g15 
Appeal muſt be to the next ſeſſions after re- 
moval, not date of the order 831 


Appeal of Felony. Guy 


Acquittal on an indiftment for murder is a 
foundation to bail upon an appeal 83g 
Appellee convicted on the indictment and 


pardoned, not pailable 338 | 
Appearance. 
Defect of ſummons cured by appearance in a 
conviction before juſtices 261 


— — 


If an infant refuſes to name a guardian to ap- 
pear by, the plaintiff may do it for him 1076 


See Amendment. 
Appꝛentices. 


The ſeſſions have an original juriſdiction to 


diſcharge apprentices 143, 704 
Diſcharging an apprentice without 4 
a good reaſon in the order is ill! 704 


They cannot diſcharge for ſickneſs 99 
Uſing him unkindly is not a ſufficient reaſon 
in an order of diſcharge 1014 
Cannot be diſcharged without appearance 
or {ſummons of the maſter 1013 
Juſtices cannot order money to be returned 
when they diſcharge him 


Apprentice bound and inrolted in London 
may be diſcharged by the juſtices where | 
his maſter lives 669 

- Apprenticeſhip is diſſolved by death of the 
maſter 1266 

Apprentice' after his maſter's death turned 

over by his widow with his own conſent, 


gains a ſettlement 1113 


Bankreptcy of the maſter does not diſcharge 
the apprentice, though it may be a reaſon 

for diſcharging him ..- 588 
Aſligument of apprentice bound out by the 
juſtices, not to be vacated by the ſeſſions 48 
Que of the juſtices to allow a binding mult 
appear to be of the quorum 1110 


Money allowed for cloaths is not chargeable 


with the ſtamp duty 1132 
Apprentice bound for four years gains a ſettle- 
ment | 1066 
Indictment for not receiving an apprentice 
muſt ſhew the binding to de according to 
the ſtatute 1268 
Where the apprentice duty is not paid, the 
apprentice gains no ſettlement 903 


See Settlement. 
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Arbitration: 
Rule made upon a witneſs to a fubmiſſion ts 
arbitration, to make affidavit of the exe. 


cution 15 Page 1 
The ſtatute 9 W. g. c. 15. does not extend to 
ſubmiſſions by rule of court. got 


Executing an award by proceſs of contempt 
is diſcretionary | 695 
Arbitrators award a party to pay coſts, the 


maſter ſhall tax them 737 
Award that A. ſhall execute a covenant to 
indemaify B, is good 3 
In debt on an award a mutual ſubmiſſion 
muſt be ſhewn 923 
Award to give ſecurity ſor an annuity, not 
ſaying what ſecurity, uncertain 1024 
To ſtay proceedings, not final 1024 
Award to pay coſts to be taxed by one not an 
officer for that purpoſe, is ill 1025 
Awarding the giving a note is the ſame as 
awarding payment at a future day 1082 
A demand as executrix is within a general 
ſubmiſſion to an award 1 


1 
An award cannot be complained of till Fo 
_ ſubmiſſion is made a rule of court 1178 


Arreft: 


Juſtice's warrant, where he has not power ts 


grant one, will not juſtify the officer 1002 
A battery cannot be juſtified by an arreſt only 


See Bail, 85 9 
| Allets. 


An heir hath lands by hereditary deſcent, yet 
he ſhall not be liable for the debt of his 
anceſtor any farther than to the value of the 
lands deſcended 665 

Ad vovſon is aſſets 879 

Where a bond is forfeited in the life time of 
the teſtator, the penalty is the legal debt, 
and on the iſſue what is due mult cover fo 
much aſſets; but on a bond where the day 
of payment is not come, the aſſets or fy 
can be covered for the ſum in the condi- 


tion | 1028 
Lands deviſed to; the heir for payment of 
debts are aſſets by deſcent 1270 


Allumpũt. 


To pay for a ſet of ſails upon eſt, 2 ſpe. 
| xy requeſt need not mr 36 
Forbearance is no conſideration, where there 
was no cauſe of action before 94 
On a ſtock contract the difference held to be 
money received to the plaintiff's uſe 406 
Where the thing contrafted for is not deli- 
vered, the money paid for it is reccived to 
the other's uſe 15 407 
A firanger 


— 


CL 


A firaniger to the conſideration can maintain 
no action | Page 592 


Where there is a ſpecial agreement, the 


plaintiff cannot go upon a general inde- 
itatus aſſumpſit, unleſs the agreement is 
fully performed on the plaintiff's part 648 
Where a debt is to atiſe upon a condition 
ſubſcquent, there muſt be an exact per- 
formance, to intitle the plaintiff to recover 


on a general indebitatus aſſumpſit 653 
No aftion lies for work done in expectation 
'of a legacy 728 


Fees to uſher of black rod recovered 747 
Maſters of ſhips and owners are generally 
liable for repairs, unleſs done on a particu- 


lar undertaking 816 
Where money is extorted by dureſy of goods, 
aſſumpſit will lie for it 915 


Afſumplit will not lie for a paſt conſideration, 
unleſs it was at the requeſt of the party 
933 

Where a man has covenanted to account for 
money to be received ro another's uſe, aſ- 


ſumpfit will not lie 2027 
Attachment, 
Granted on the firſt motion for uſing the pro- 
ceſs contemptuouſly 18 


Q. If an attachment goes abſolutely where 
contemptuous words are ſworn only by one 
witneſs | | 1068 
On attachment the party is not bound to an- 
ſwer what may convid him of another of- 
fence 444 


dee Contempt. 


Attomey. 


The different manor of proceeding againſt 
attornies in B. R. and C. B. 76 
The manner of inrolling them 77 
Bound by his undertaking to appear for an 
infant | 114 
A general admiſſion of a prochein amy to 

* proſecute all ſuits is ſufficient 30 
The attorney ordered to pay coſts, where the 
plaintiff cauld not be found . 402 
Where the papers are loſt, the attorney on 
the other {de ſhall give a copy 414 
Replication non eſt attornꝰ muſt not conclude 
al pais | 532 
n what caſes the court will order an attorney 
to deliver deeds 547 
Attorney ordered byvrule to deliver wigs 
| 21 


Attornies muſt deliver bills before they bring | 


an action for them 633 
Where an attorney undertakes to appear, the 
court will oblige him to, do it in all events 


5 693 
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Where werrant of attorney is given to execute 


a deed, it muſt be executed in the name of 


the principal Page 70g 


| Where there are two executors and one un- 


der age, they may ſue, but cannot be ſued, 
by attorney 784 


An attorney of C. B. muſt plead his privilege. 


in B. R. and cannot be diſcharged on com- 
mon bail 519 864 
The executrix of an attorney pays no coſts, 
though a ſixth part of the bill is taken off 


1056 
Attorney preſent at putting in an anſwer, not 
obliged to give evidence 1123 


Clerk of the Crown- office may have a rule 
for the original client to pay him, 4126 


See Pzivilege. 


Attozument. 


Grantee of a reverſion could not maintain 
covenant without attornment before the 
ſtatute 4 Ann. 78 

Grantee of a rent before the ſtatute 4 Ann. 

cannot diltrain without attornment 106 


y Averment. 


In B. R. calling the defendant adminiſtrator 
in the declaration is ſufficient, without a 
ſpecial averment 784 

On a covenant to ſtand ſeiſed for love and af- 
fection, one named in the deed may aver 


himſelf a relation 934 
Where a ſcilicet, or ſciens may amount to an 
averment 233, 904 


Avowry. 


In avowries commencement of particular 
eſtates muſt be ſhewn | 796 
In avowry for an amercement in a leet, the 
avowant mult aver that the plaintiff was 
guilty ; aliter in treſpaſs 847 


Authozity. 
An authority in matters relating to public 
juſtice 18 joiut and ſeveral 117 


Audita querela. 


The court refuſed to ſet aſide execution on a 
releaſe of the teſtator, which was contro- 
verted, and left deiendant to his audita 


querela 1198 
Where nichils are returned on a ſcire facias, 


the court will, relieve upon motion, if the 
party applies in reaſonable time 1075 


Award. See Arbitration. 
Bail 


* 


2 — — 
E = _ 
4 1 * — < 7 
— 4. - w 8 — 
— + _ D —_ _— — > — foo o——_ - —— — — 


L 


ſeded ONO 
A debtor diſcharged on an inſolvent act 
makes a new promiſe, he ſhall not be held | 
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I what caſes bail is required, | 


9 
* 


H E act requiring affidavit. of 10l. due, 
a in order to hold to bail, does not · ſu- 
pPerſede the act of 11 Will. g. which re- 
- quires affidavit of 201, in the counties pa- 
_ latme 0 range 
Affidavit of a debt as appears by the hond, is 
not ſufficient 8 , 1157 
Affidavit of belief of a debt is not ſufficient 
F + * 4+ 1209, 1226 
As appears by the teſlator's books is not ſuffi- 
Tient ö *r 121 
An old affidavit is not ſufficient to hold to 
bail 1270 
Defendant after a non prof; held to bail in a 
. ſecond action | 439 
Held to bail in debt upnn a judgment, where 
he might have pleaded bonkiupicy in the 
firſt action | | 477 
No ſpecial bail in action on a ſecond judg- 
ment Mes 782 
Where the original debt does not require 
bail, the addition of colts will not warrant 
the holding to bail on the judgment 975 
No ſpecial bail on judgment, after defendant 
bas been ſuperſeded 
Special bail required in 
ſor money loſt at-play 1079 
Special bail may be required in trover with- 
- out ajudge's order | | 
On a ſecond writ (pending a firſt) common 
bail ſhall be taken 1209 
Where a defendant has been diſcharged on 
perjured bail, he may be held to bail on 
- @ ſecond writ before the firſt is diſcontinued 
| 1216 
Common bail ordered in action on a new 
note given after the former action ſuper= 
1218 


to bail 5 | 1233 
Common bail ordered for money recovered 


in a-foreign court 1243 


Putting in bail where not * N does not 


preclude the court from ordering common 


ail 1077 


| Bail to the ſheriff and bail above. 


T he ſheriff cannot take bail on an attachment 


479 
Sheriffs officers ought not to be bail $90 
If the defendant neglects to put in bail, the 
_ bail-bond is forfeited, though the plaintiff 
© | took no ſtep to quicken him 1262 


A bail:bon@ to appear to a writ returnable 


out of term is void on the face of it 399 


If the principal dies between the returu of 
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i 


the ca. ſa, and of the ſecond ſcire facias, the 
bail are liable Page 71 75811 
Bail- bonds need not purſue the words of the 
proceg 1135 
Sunday not computed as one of the four days 
for putting in bail 1782, 914 
Upon bonds the bail muſt juſtify to double 
what is really due t 
The bail to the ſheriff may put in bail above 
ga gainſt the defendant's will 876 
Bail may ſurrender before a right action 18 
brought | Re Ot 6 
Where more is recovered than the bail iz 
taken for they are liable pro tanto ga 
The King's debtor may be brought up by 
his bail at the ſuit of a private party, and 


| ſurrendered , _-. 641 
Bail of a convict allowed to ſurrender in 
diſcharge of themſelves 1217 


Proceedings againſt bail. 


| Bail-bond- can not be aſſigned by the under. 


| ſheriff's clerk | 60 
Sheriff may aſſign the bail-bond out of his 
county, and the action may be brought 
where the aſſigument is made 727 

In action on a bail bond the arreſt is not tra- 
verſable 444, 643 
What amounts to the ſhewing a bail-bond ta 
be taken by the name of office, 893 


Natter aſſignable for error by the principal, 


not aſſignable by the bail | 197 
Proceedings akin bail ſtayed, pending error 
by the arincipal, 419. But not till bail in 
error is put in oof gs EO 781 
Proceedings not ſtaid on error brought-when 
the time for ſurrendering is lapſed 443 
But the bail may have four days after affir- 
mance to pay the money 1270 
If the plaintiff obtains execution on a, ſcire 
facias againſt the bail, pending error, the 
court will not ſet it aide | 526, 
Bail who have neglefted to ſurrender, may 
have execution ſtaid till after afirmance of 
the principal judgment 872 
Where no bail in error is required, the bail 
applying to ſtay proceedings muſt under- 
take for the colts on the writ of error 877 
Fiſteen days between the teſte of the firſt, and 
the return of the ſecond ſcire facias are ſuf- 
ficient 1139 
Plaintiff cannot call for a return of the ca. f. 
pending error 1186 
Scire facias on the recognizance cannot bear 
teſte the ſame day that the pai ty makes de- 
R 170 1220 
May be teſte the day of the return of the ca. {a 
866 

Capias ad ſatisfaciendum lies againſt hail 
without a fieri facias 822» 2139 
Equitable coſts not allowed out of the penalty 
of the recognizance B26 

1 Scire 
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$cire facias, againſt bail is not 

| | Rs ; Page 1165 
Perſons becoming bail in fiftitious names, 
ſet in the pillory a 383 

Bail in error. | 
No bail required in error on outlawry, till 
reverſal 95¹ 
Os error of a judgment on a bottomree bond 
bail required 476 
On a ſccond writ of error there muſt be new 
in tae | $627 
An executor is not obliged to give bail in 
error, but the court may take it - 745 
Bail in error js not required on a bond to pay 


for ſuch beer as ſhould be delivered 1190 


Bail in criminal caſes. 


The common recognizance on a certiorari to 
remove an indiftment, does not oblige to 
the payment of coſts 1165 
Bickneſs, unleſs cauſed by the confinement, 
© no inducement to bail one committed for 
high treaſon | 4 
A year's impriſonment without cg 
_ » "inducement to bail in high treaſon 5 
Appellee of murder found guilty cannot be 

a Þailed without conſent, though the appel- 
lant delays the proſecution 402 
Acquittal on inditment of murder is foun- 
dation to bail upon appeal 
Appellee convicted on indictment and par- 
doned, not bailable 858 
One charged with a murder in Portugal, not 
bailed | 848 
In order to bail, the court will not examine 
Whether the offence for which he is com- 
mitted is of the ſame kind with others of 
which he has been acquitted 851 
The depoſitions taken 1 the coroner, 
'- and not the verditt, are to guide the court 
+ asto the expedience of bailing for murder 
: 911, 1242 
Court will not order a wounded perſon to be 
viſited; in order to bail the oftender 547 
A priſoner poſitively charged with a rob - 


835 


bery, not to be bailed on affidavits of in- 


nocence 1138 
Information againſt a juſtice of peace for 
bailing a felon _ | 1216 
Convid for a libel, being ill, bailed before 
- judgment | 9 
Where a ſtatute inflicts impriſonment the 
court on a certiorari returned may admit to 
bail, and after confirmation impriſon for 
- the reſt of the time 531 
Where bail is required on pleading a pardon 
Vor. II. ' 1203 
1 | 


1 - 


[ 


Ona bare leaving a ching in another's 2 


of the. Principal Matters. 


amendable | 


Balil{f,- 
An act of an agent cannot be affirmed as to 
part, and avoided as to the reſt Page 839 
A man ſells goods or lays out money wrong 
fully, the owner may charge him as bailiff, 


860 


or as a wrong-doer, at his election 


Bailment. 


Delivery to the uſe of a creditor, veſts the 
property before agreement, if he does not 
diſagree after "165+ 
A parol gift, without ſome act of delivery, 
will not alter the property 955 


the law reiſes « promiſe not groſly to n 
» leQor abuſe it 1099 
A factor cannot pawn 1 178 
Bailee for fafe cuſtody cannot pawn 1187 
Where goods are fold by a factor at his own 

riſque, the vendee held not anlwerable to 

the owner 1188 


Bankrupts, 


A farmer who buys and ſells potatoes may 
be a bankrupt | 513 
He who has the body in execution cannot be 
a petitioning creditor 653 
A debt cont called after an act of bankruptcy 
is no ground for a commiſſion 744 
Note of above ſix years ſtanding ground for 
commiſſion of bankruptcy 746 
Aſſignee of a bond cannot petition for a com- 
miſhon of bankruptcy 899 
Note indorſed to a debtor of a bankrupt 
after the bankruptcy cannot be ſet off 12g 
Going out of town to gain the term, an a 
of bankruptcy 8 
Bankrupt not admitted to prove his own 2 
of bankruptcy 828 
Aſſignee of a commiſſion may declare on a 
promiſe to the bankrupt 697 
What meddling with the effects of a bankrupt 
is a converſion 813 
A ftranger diſpoſes of a bankrupt's money in 
purchaſes, the aſſignee ſeizes part of the 
purchaſed effects, this affirms the whole 
tranſaction, and he cannot maintain trover 
5 oe the money TOY 889 
upon contin not yet happene 
— be 2 * * ö 7586 
All bonds, &c. payable at a future day arg 
within 7 Geo. 1, c.g1. 1811 
How far certificate is evidence of bank- 
ruptcy | 583 
The baukruptey of the obligor does not dit- 
charge a bond condition for his executor 
to do an act | 4 00 


8C Priktopy 


—_ - 


A Table of the Principal Matters. 


Bankrupt diſcharged from bills drawn before 
his bankruptcy, though proteſted and re- 
turned after \ Page 949 
Not diſcharged from a recognizance of bail 
on error where the affirmance is after the 

. bankruptcy | 
Diſcharged of a contempt in not performing 
an award 1152 
Where the breach of a bond is after a bank- 
ruptey the bond is not diſcharged:, 1160 
A bankrupt diſcharged from a judgment given 


after his bankruptcy for a debt due before 


p | 11 
Separate creditor may come in under a joint 
commiſſion of bankruptcy 
A joint commiſſion diſcharges each partner 
as to his ſeparate debt bY 1157 
Future effects of a ſecond bankrupt continue 
his property till ſeized 1207 
Bankrupt diſcharged' for faults in the com- 
mitment N | 880 
The fortune of a wife may be ſettled on huſ- 
band till he fails, and then to her ſeparate 
uſe 8 947 
Delivery to the uſe of a creditor veſts the pro- 
perty before agreement, it he does not diſ- 

. agree after 165 


Bargain and Sale. 


Pleadin a bargain and ſale without ſhewin 

it to 

be ill upon demurrer, but is cured by ver- 
dict, or taking iſſue on a collateral ſact 1229 


Baron and Feme. 


May join in an action for rent of the wife's 

land 229 
The huſband alone may ſue for malicious pio- 
ſecution of the wife per quod he was put 


to expence 44 | | 977 
Shall join in action for the eſcape of one in 
execution for a debt to the wife 726 


In action by huſband and wife, defendant not 
allowed to controvert the marriage on the 

. general iſſue, 840 
Treſpaſs for entering the plaintiff 's houſe and 
beating his wiſe | 61 

. Meat and drink found for the wife not al- 
lowed in evidence as found for the huſ- 
band 
Where a wife goes away with an adulterer, 
the huſband cannot be charged for neceſ- 
| ſarics 647 
Huſband not chargeable for goods ſold to an 
Adulterous wife 706 
What elopement prevents the haſband's being 
charged with debts contracted by the wije 


| 875 
The huſband not charged for neceſſaries for 


the wife at a ſpunging-houſe when ſhe is 
committed for an offence 


1122 


for a valuable confideration, will 


1043 


995 


' 127 


g 
a 
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A huſband who turns away his wife withont 
cauſe, and refuſes to provide for her, can- 
not make a particular prohibition Page 1214 
Wife of one defendant not a witneſs for the 
other on an indictment 1095 
Wife witneſs on behalf of defendant to prove 
goods delivered on huſbarid's credit 5 
Declaration of wife evidence againſt her buf 
band in a cauſe for nurſing a child $24 
Wife evidence againſt her huſband on ind. 
ment for aſlaulting her 633 
Wife de facto may maintain treſpaſs againit 
her huſband x 79 
Wife de facto acquires for her huſband during 
cohabitation So, EY 8 
Huſband cannot ſtop the wife's proceedings 
in Spiritual court for defamation 5 
Coverture of the defendant after the action 
brought cannot abate theplaintiff's writ 811 
In what caſe the huſband ſhall be obliged in 
equity to make a proviſion for his wife, in 
conſideration of effects which he claims in 
her right 2 239 
Chancery will order a legacy to a wife tobe 
put out for her uſe, where the bill is by 
the executor | 803 
Though the feme has power to make a will, 
yet the baron ſhall have adminiſtratio 
891, 1118. But not where he has depart 
with all intereſt in her eſtate 1111 


Married woman taken in execution not dif. 


charged without appearance of colluſion 

| 1167, 1237 

A wife arreſted for her debt dum ſola dif. 

charged 1272 

A huſband has got power to confine his wife 

without cauſe ESTI) | 

A feme covert may be convicted for ſelling 

" ww | 1120 

In uſum ſuum proprium converterunt is well 

enough in treſpaſs againſt them 10 

Huſband may pray ſurety of the peace againſt 

his wile 2207 


Bar, See Account, Heir, 
Baſtard, 


In an order of baſtardy made at the ſeſſions 
a ſummons is preſumed 475 
A woman with child of a baſtard is removed, 
and privately returns, and 1s delivered, 
the ſettlement of the baſtard is where ſhe 
was ſent 476 
The ſex of the baſtard muſt be ſpecified in 
an order 30g 
Where two juſtices have made an order, the 
ſeſſions have no juriſdiftion but upon ap- 
03 


al , 
Baſtard chargeable only where born 44 


After defendant is diſcharged at ſeſſions, a 


new order of baſtardy cannot be made 716 
| Order 


Order · io provide for baſtard till nine years 
old, good hg No Page 788 
That the huſband was abſent ſix years and de- 
 fendant had knowledge of the wifc, no 
good ground for order of baſtardy 811 
Though the huſband is in England, yet if no 
\ acceſs can be ſproved the iſſue are baſ- 
. + tards 925 
Where it is found the huſband had no acceſs, 
_ there is no preſumption of legitimacy 31 
Where acceſs is preſumed, yet evidence may 
| be 2 of the impoſſibility of begetting 
children | 940 
If no aceeſs of the huſband be adjudged, the 
iſſue are baſtards 1076 
A baſtard is within the ſtatute of P. & M. 
agoinſt taking away young women 1162 
There muſt be a quorum in an order of baſ- 
tardy by borough juſtices 97 
Two juſtices cannot acquit a man charged 
with s baſtard | 1050 
The . cannot appeal againſt an order of 
baſtardy, though the defendant may 1050 


A baſtard intended to be born where the or- 


der ſtates him to be baptized 1166 
Baſtard of a certificate perſon is ſettled where 
born 1168 


mi Battery. 
A battery cannot be juſtified by aa arreſt only 


See Treſpaſs, 221 


Bills of Exthange and Pꝛo⸗ 
millozy Notes, 


Caſh Notes. 


A party receiving a goldſmith's note, and 
\ tendering it the next day according to 
" uſage, does not bear the loſs 415 

Caſh notes left and cancelled in order to re- 

ceive the money, andFenewed notes taken 
upon a ſtop, does not throw the loſs upon 

the taker of the notes 416, 550 

Within what time a goldſmith's note mult be 

demanded 508, 707, 910, 1175 
Note paid away in the afternoon and ſtopt 
next morning muſt be made good 1248 

6 


Bills of Exchange. 


A bill payable out of a particular fund is not 
a bill of — 591 
Pay aut of my balf-pay by advance a good 
ill 2 
A bill not payable to order, &c, no bill of 
exchange 1211 
There may be a partial acceptance of a bill of 
exchange Wd, i 1 
What amounts to an acceptance of a bill o 
exchange | 648 


Iatexeſt given from the time gf acceptance 649 


GG. as 


» — 


A Table of the Principal Matters: 


A man cannot be ſued here on his acceptance 
of a bill of exchange abroad, after he has 
been diſcharged by the laws of that country 

Page 733 

Indorſee indulges the acceptor for twenty 

days, the riſque is his own 762 
Need not aver the acceptance of a bill was in 


writing e RP 


The acceptor cannot ſet up forgery of the 


bill 
Action lies againſt a ſervant upon a bill PR: = 
on him and accepted generally, though the 
order is to place it to the account of the 
maſter 955 
A 'parol acceptance is ſufficient in action 
againſt the acceptor - 1000 
Acceptance of a bill of exchange to pay 
- when the goods are ſold, good 1152 
An acceptance to puy at a goldfmith's, muſt 
be tendered within the ſame time that a 
note muſt * 1195 
Acceptance to pay as remitted, no abſolute 
acceptance 1212 
In action againſt the acceptor of a bill the 
hand of the drawer need not be proved 643 


| Indorſor of bill of exchange may be 


charged, without reſorting to the drawer, 

441, 515. Contra in notes, 649, 1087 
The indorſor may be alledged to be liable. 

according to the tenor of the indorſement 


78 


4 
A contempt to take ont execution bath againſt. 


the drawer and indorſor 515 

Feme covert cannot indorſe a bill of ex- 
change 516 

The order of an indorſee may ſue on a ge- 
neral indorſement to him only 


557 
Holder of bill muſt tender it before the three 


days of grace expire 82g 
Intereſt on a bill not to be allowed without 


a proteſt 910 
Where a man has owned his hand to an in- 


dor ſement, he ſhall not ſet up a defence 
of forgery by ſimilitude 1051 


Promiſſory Notes. 


The day is material in ſetting forth a note 2a 
Note to pay two months after the ſhip is 
paid off is good 24 
Note to be accountable ſor money is within 
the ſtatute 629 
What a negotiable note ; 106. 
Note payable ſo many days after marriage 
not a negotiable note 1151 


* 


A note payable fo many days after the death 


of the drawer's father is good 1217 
Note to deliver horſes, &c. and pay money, 
not within the ſtatute 1271 
A note to pay for the debt of another, is ne- 
gotiable 264 
802 
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A note 
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A note alledged io be written by the deſen 
dant, need not be ſaid to be 1 Page 399 


Fecit notam per quam promiſu folvere im- 


n . ve? Van 7 2 | 674 
Debt lies not upon a promiſſory note. 6380 
Within what time a note ought to be de- 

manded «290 102 v3 910 
Where part of a note is received of the drawer, 
the indot ſor is not to be reſorted to for the 

reit ** 745 
A joint gr ſeveral note how to be declared 

on 76, 819 
There muſt bes demand: on the dra wer of 4 

note before indorſor can be charged 649, 


* : a | 1087 
Indorſement of note ſtruck out at niſi ptius. 


; 110 
After judgment by default a promiſfory — 
ſet out in cho declaration need not be proved 
Mlle en e | -24 

The innocent indorſee of a gaming note = 
maintain no action againſt the drawer 1155 
Note indorſed to a debtor of a bankrupt after 
the bankruptcy cannot be ſet off 1234 
If indorſcr pays part of a note, demand on 
the drawer is unneceſſary Þ 122846 
Notes may be indorſed by an adminiſtrator 
The breach muſt be ſex out as particularly as 
the covenant - 227 
775 to refund part of a portion ſet aſide 240 
It any intereſt was paid upon an old bond 
after the day, it muſt be a plea upon the 
ſtatute | 652 

- Theindorſement ot intereſt being paid within 
-2q-years ſhall be given in evidence though 
under the hand of the obligee, 
Indorſement made by obligee on an old bond, 
. after the preſumption had taken place, not 
admitted in —— 827 
The ſolvendum in a bond may contain a ſuf- 
ficient deſcription of the obligee 945 


_ Buidges, 


f Tbey Who are not chargeable to repair of 


common right may diſcharge themſelves 
upon Not guilty, 180 


The King's Bench has concurrent juriſdiction 


- With the ſeſſions about repairing bridges 180 
Certiofari may be granted where private per- 
i ſons are charged to repair a bridge goo 


Bꝛinging Money into Court, 
JJ 
Bzokers and Stockjobbers,. 


Bail required in an action for not te- tranſ- 
© Jerring ock | 497 


ports a ſiznin N 60 
G of a promiſſory note igen 


826 


[ 


| Servant lets in a thief, it is burglary in both 


What is « good regiſtry of South 
nd 
Burglary. 


Opening chamber door; wich intent to com- 
mit a felony, held burglary 481 


Sea con. 
Page 583 


881 


Bye⸗laws. 


Where a corporation has a power to make 


ſtatutes they cannot give themſelves apo wer 
to adminiſter an oath | 


{ e 997 
| Bye-law to oblige a joiner in London to be 
free of the Joiners company good 
| Bye-law to confine brewers to certain hours 


675 


| for carrying out diink, good 108 
Where the — grants the clection to he 
body, a by-law may, reſtrain it to a ſelect 
number 501 314 
Bye-law to regulateand reſtrain the corn por. 
ters in dl | = 462 


| See Cozpozations. 


Canon-law. _ 


HE canons of 160g do not proprio 
vigorc bind the laity. 1057 
Suppletory oath in what caſe to be admutted 80 


See Eccleſiaſtical Perſons and 


Jurjldiction. 
Carrier. 


| A hoyman not anſwerable for goods loſt by 


the accidental overſetting of his hoy 128 


Not liable for contents of package where he 


is deceived . + 40 


If I ſend my ſervant with the goods the 770 


A piece of tepce well in trover 


rier is not liable 


Certainty. 


788 


Parcella ſegeſtrium, involucrorum & funium” 


Anglice &c. ſufficient in trover 809 
Trover de 30 peciis materiz quadratæ, An- 
glice timber, ſufficient 810 
Ejectment lies not for a tenement 834 


Trover for a parcel of diamonds, ſufficient 827 


Meſuagium five tenementum is well enough 


| Judgment arreſted for the generality of the 


| certain enprgh gn 


in treſpaſs | 89t 
Levavit vel levari cauſavit, ill goo 
Sciens in an indictment is a good averment go 
In cauſa defamationis five convicii, uncertain 
0 7 , 946 
Excommunicato capiendo in a cauſe for 
ſlander or defamation held well 50 


charge in an information 999 
Replevin for fourteen fkimmers and ladles, 

| 1013 
Certiozari. 


The juſtices refuſe to grant relief ſor malt 
| burnt; this is not removable by certiorari | 
& 07 152.00 Page 391 
Where a certiorari is of common right 60g 
Certiorari to remove an order of two juſtices 
may be directed to the ſeſſions, and re- 
turned by them / 470 
uaſhed for variance in naming more de- 
fendants than are in the recor 116 
A certiorari to remove an indiftment need 
not deſcribe whether the offence be laid 
contra ſorman ſtatuti 43 
To remove an indi&ment for not doing the 
ſtatute-Work on the highways _ 849 
Certiorari may be granted where private per- 
ſons are charged to repair a bridge goo 

o remove an order for producing church. 
war dens books upon an appeal 991 
To remove an order before appeal, where the 


— 


time for appealing is not limited 991 
No certiorari to Old Bailey without ſpecial 
cauſe - 83 


Certiorari to the Old Bailey for a deten- 
dant e 1049 
Certiorari to Old Bailey on the proſecutor's 
attorney being under-ſherift 1068 
No certiorari 2 defendant to Judges of 
aſſize 8 1202 
Certiorari pro rege lies in caſe of highways 
though no affidavit or recogniſance 1209 
Will de granted to remove an indictment 
from the Old Bailey in particular cafes 
549» 717 

To remove an indictment for forgery denied, 
though the defendant had .been puniſhed 
for the ſame oftence as a contempt 877 
Certiorari relating to the highways taken 


away by 3 & 4 W. & M. though to re- 


move orders made on a ſubſequent law 944 
The poor's rate is not to be removed 932, 975 
Coſts are not to_be paid where any material 

part of an order is quaſhed 1198 
A verdict cannot be removed from the ſeſ- 

ſions before judgment _ 1228 
Lies to remove an indictment of miſdemea- 

nor from Wales 704 
No ſecond certiorari to reverſe a judgment 


765, 819 
Challenge. 


A juror withdrawn in order to a view may be 

| on the jury afterwards 70 
Challenging for want of hundredors, contrary 
to the ſpecial jury rule, a contempt 593 
Challenging the array of a ſpecial jury for the 


ſheriff being intereſted not a contempt 1000. 


One challenged ſworn as a tales-man ill 640 


A Table of the Principat Matters. 


' Authority of theChanceryof Great Britain 1 19 


Foundation of its juriſdiftion Page 130 
Where a man by deed ſubmitz to Aro in 
equity matters which may be penal, 
ſhall anſwer rr n be, 
A ſubſequent title, which is both ſegal and 
equitable, deſtroys a prior equitable title 


| 240 
Will provide for payment of a debt, on a blk 
to diſcover aſſets, &c. 493 
Will grant perpetual injunction after two 
trials at/ bar 404 
Rule not to relieve againſt forfeiture, but 
where they can ſettle at ſatisfaction 
Where a patron makes an ill uſe of a bond of 
reſignation, Chancery will grant an injunc · 
tion 534 
'Afrer probate of a will, equity may inquire 
into the fairneſs of a reſiduary bequeſt 666 


See Agreement, Baron and 
Feme, Legacy, Marriage 
Settlement, Mo2tgage, &c. 


Church ok England. 


Chriſtianity part of the law of the land 834, 
111 
It is a good cuſtom, that perſons admitted — 
freedom be obliged to ſwear upon the New. 
Teſtament * 1112 
B. R. will not grant an information againſt a 
diſſenter, for refuling a corporation office, 
whilu the law is doubtful 1193 


Churchwardens, 


Where a cuſtom of electing cannot take place, 
recourſe muſt be to the canon 14 


Pariſh officers of a donative are ſubjeRt | 


to 
the Spiritual court | 3 
Churchwardens cannot commence a ſuit alter 
their year is expired 8:2 
Where chuzchwardens have accounted, they 
cannot be cited again | 974 
Prohibition to ſettling churchwardens ac«' * 
counts 1133 
Of common right the electing churchwardens 
is in the parſon and pariſtuoners 1246 
If the pariſh negle&, yet the ordinary can- 


* 


not appoint churchwardens 3 
Swearing in a churchwarden, a miniſterial 
act 609 
B. R. will not grant a mandamus to hold a 


veſtry for chuſing church wardens 686 


The curate may nominate a churchwarden for 
the miniſter, | 1246 
Clerk of the Crown, 


Proceedings on writs of noctanter on the 
crown ſide 


Clerk 


A Table of the 


r 7 mh | 
Clerk of the Peace. 
nremovalof clerk of the peace the evidence 
. , need not be ſet out in the order Page g96 
Colning. 
Having coining tools indictable 
Colleges. 


7 Offences againſt the private ſtatutes of a col- 
lege not pardoned by the aft of grace g12 
The viſitor may puniſh a man for an act done 


1074 


by bim jointly with others 913 
| Commiſſioners. 
All acts done by commiſſioners muſt be 
ſigned during their ſitting 568 
Commitment. 


That he be kept ſafe and cloſe in a commit. 

ment by the lecretary of ſtate is only by 
- way of direction to the officer 3 
Commitment may be without oath 3 
For high treaſon generally is good 


Exceptions to the form of commitments for 


bigh treaſon 2 3 
Warrant of a juſtice committing a deer ſtealer 
on a conviction affirmed on 5 Geo. 1. 
C. 15. held good, without reciting that the 
rule of affirmance was delivered to him 263 
Commitment till he gives ſecurity to obſerve 


univerſity ſtatutes, iii 917 

The commitment muſt ſpecify what gaol the 

party is ſent to 934 
Common. 


Commoner cannot juſtify diſperſing fern 
aſhes burnt by a ſtranger 777 


| Condition. 

Diſtinction between conditions precedent, and 
concurrent acts 459 
A. is to transfer ſtock and B. to pey for it, 
the transfer is not a condition precedent 
LEA * 535 
For makes a condition precedent in a cove- 
naut to pay moncy for Rock at a day cer- 

tain i 
Where a plea is general quod indemnem con- 
ſervavit, it muſt be ſhe wn for cauſe that it 


does not ſay how 681 


In au action for money covehanted to be 2 ; 
d 


for Rock, it is o plea for the defendant, 
that the plaintiff did not tende 712 
Condition to pay on or before ſuch a day, iſſue 
on payment on the day immaterial 994 


An entry by a Rrenger without authority 18 
od to take advantage of a condition, if it 
he aGemted to afterwards 


2128 


** 


= 
= 


1 


| 


incipal Matters. 

The condition of a recognizance to ſurrender 
in an infefior court, is performed by a 
render above, if the cayſe be removed 
there 9 Page 49 

Deviſe to A. for life, remainder to B. in fee, 
with condition, that if C. in three montl 3 
pays to B. gool. then C. to have the fee; 
this condition will deſcend to the keir 
of C. 5 : 229 


Conſpſracy, 

On indictment for a conſpiracy to ruin the 
proſecutor's trade, evidence that all the 
defendants afted in it, and lived in the ſame 
family held ſufficient | 144 

May be charged without an overt-0& 19g 

Judgment may be ageinſt one defendant be- 
fore the other is tried | 


1 
One conſpirator may be convicted after the 


other is dead 


Conſtable. 


Action againſt a conſtable not confined to 
the proper county, where he docs not act 
in execution of his office 446 

Seſſions cannot diſcharge conſtables appoint- 
cd at the lect , 798 

Indictment lies ſor not taking the office of 
conſtable 920 

Conſtable may make a deputy 943 

The ſeſſions can only appoint conſtables, un- 
til the lord ſhall hold a court; not for 2 
year or till others be choſen 1050 

Conſtables may be ſworn in before a juſtice 
of peace 1149 

Action lies againſt a conſtable upon the ha- 
beas corpus act, for not giving a copy of 


2227 


the commitment | 1 
Quo warranto lies for the office of conſta- 
ble 


121 
Mandamus to reimburſe conſtables their — 
traordinary expences 42, 93 


Tontempt. 


Cuſtos brevium of C. B. committed ſor not 
returning an original on a certiorari 6g 
Contemptuvus words on the delivery of an 
ejectment puniſhable 67 
Contempt of one court not to be pantlibed 
- by another 567 
Releaſe of plaintiff in ejectment, or aſſign- 
ment of his death for error, is a contempt 


Challenging the array when a ſpecial Ds... 
been truck, a contempt 92 
Challenging the array of a ſpecial jury 2 
the ſheriff being intereſted, not a con- 
tempt 1000 
Service of proceſs on a party attending the 
court, a contempt 


1094 
| Eſcape warrant does not lie againſt a priſoner 


for a mere contempt 2 Kh 
| ch- 


Attachment againſt a ſheriff for granting a re- 
plevin, where it does not lie Page 1184 

A perſon ordered to attend ſhall not be ex- 
© amined on oath by the adverſe party 1197 
If the coſts are not paid on bringing money 
into court, the plaintiff muſt go on, and 
cannot have an attachment 1220 
Contempt in putting in fictitious bail 384 
Contempt in a witneſs not to obey a ſub- 
pœna 510, 810, 1054 
Voluntary eſcape, not a contempt 532 
A mandamus is directed to two bailifts, and 
one of them refuſes to make return; it is a 
contempt in both 808 


See Attachment, 
Continuance. 


Whether in B. R. the continuances may be 


entered de die in diem, or only from term 


to term 492 
The ſcire facias on error muſt be returnable 
as the original proceſs was 694 
See Amendment, Diſcontinu- 


ance. 
Convictions. 


Defe& of ſummons cured by appearance in a 


conviction 261 
Conviction preſumed right if the contraty 
does not appear 608 


Of deer ſtealing good without appearance 44 
In ſummary conviftions the evidence mult 
o to the fact, and not generally that the 
efendant is guilty 316 

In convictions for {wearing the oaths muſt 
be ſet out 497, 686 
In convictions the evidence muſt be ſet out 

67, 91 

Conviction good, where only laid, 4 2 
evidence was read to the party 1240 


Where juſtices have a power to convict on 


the oath of one witneſs they may convict 
on confeſhon 19 546 
On the game laws, muſt ſet forth how the 
Sender is not qualified 66 
In conviftion for keeping an alchouſe not 
neceſſary to ſhew he was not puniſhed un- 
der the former act | 555 
In convictions for non-payment of money, 


* the ſum mult be mentioned goo | 


In convictions there muſt be a judgment 
quod fotisfaciat * 858 
An excuſe under a proviſo need not be taken 
noticeof in a conviction | 1101 
Convictidn of forcible entry in the preter- 
perfect tenſe, ill 4 443 
Proceeding upon convictions muſt be in the 
preſcnt tenſe 608 
Where thete it a conviction, the court will 


TC JAIL 


A Table of the Principal Matters. 


not diſcharge on the warrant of commit- 


ment, without having the conviction before 
them yh Page 794 
Conviction muſt be removed before the court 
will h:ar a motion againſt the juſtice 915 
Conviction affirmed after the death of the 


party 937 


| Certiorari to remove a conviftion upon the 


bawkers and pedlars aft 127 
No replevin of goods taken upon a conviction 
| 1184 

On condemning a horſe on the acts for — 
ſerving the highways, the owner muſt be 
ſummoned 1181 


See Deerſtealers, Swearing, 
Conuſlance of Pleas. 


What is neceſſary on claiming conuſance 810 


Copyhold, 


No relief againſt a voluntary forfeiture of 
copyhold 442 
The original of copyhold eſtates 452 


A copyholder ex parte materna deviſes to 
his heir, who dies before admittance, the 
lands remain deſcendible to the heir on 
the part of the mother 


487 
Tenant for life by a marriage ſettlement of a. 


manor is inti:led to a general fine from the 


cuſtomary tenants upon the death' of the, 


laſt admitting lord 65 
Fines to be ſet according to the ERS 
value 1042 


A fine certain may in pleading be called a 


reaſonable fine 1070 
Cuſtom to bar intails of copy holds by reco- 
very or ſurrender, good 1197 


Cozoner. 


Coroner ought to view the whole body 22 

Filing an inquiſition taken ſuper viſum cor · 
poris five years after the death when only 
the head was to be found ſtaid, 22. Seven 
months is too late a 

Puniſhed for ill practice 

Muſt have leave of the court to take a new 


inquiſition ſuper viſum corporis 16 
Rule for coroner to take up the body on tbe 
inquiſition being Haar be | 533 

Coroner not obliged to return depoſitions 
1073 

Where a man of war is infra cor Bret 

the land coroner may go aboard 2097 


Cozpozations. 
Common freemen nat within the corporation 
and teſt acts 828 
A corporator on a recent proſecution muſt 
prove receiving the ſacrament within a year 
5%5 


How 


- 


4 
* 


. 


laſt mayor, there 


* * " £4 
- : SN 
: \\ 
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How for the a& requiring magiltrates to ab- 
jure the covenant was binding. Page 120 


The election of a mayor may be reſtrained 


- by e byc-law to a ſcle& number, though 
; appointed by the charter to be out of the 
Whole bod 314 


"IF" | 
Mondamus may be granted to go to an elec- 


- tion; tho? there is a mayor de facto 100g 
Annual officers continue till ſucceſſors are 
. choſen _ 625 
Where the mayor is to be ſworn beſore the 
uſt be his aſſent to the 
- ſwearing as well as his preſence 994 
Where the preſence of an officer is required, 
et his conſent is not neceſſary 53 
On = fummons of the members, if one is 
omitted, it is not a corporate aſſembly 1051 
Where particular powers ate lodged in a ſe- 
lect number, they cannot ſeparate and act 
upon a general ſummons of the whole body 


| Bia 385 
Name of corporation may be acquired by re- 
putation 614 


Dach Weſt- India company ſue for money 
in England, which was borrowed at Am- 
_ Rerdam, and when it was payable in bank 
there, and have gens 
lea ſetting out a bad title to an office, is 
"a confeſhon of an uſurpation 394 


A corporation cannot ſue as a common in- 


. Tormer. 1241 


see Mandamus, Quo warranto, 


612 


Where executor muſt declare as executor, he 


© ſhall pay no coſts 682 
Exeeutor ſhall pay coſts on a writ of error of 

a judgment after devaſtavit - 977 
Adminiltrator diſcontinues without coſts 871 
On ſcite tacias againſt an executor, judgment 

for the plaintiff with colts, reverſed as to 
the colts, and a ffir med as to the reſidue 188 
Where a ſcire facias is abated by a plea, there 
, ſhall be no coſts 638 
Infant. pays no coſts on a bill filed by the 

proc hein amy 708 


> Tre ſpaſs on the caſe is not within the ſtatute 


of W.-3. that gives colts to an acquitted 

defendant 1005 
Tl the plaintiff in probibition prevails in any 
port of the caſe, he ſhall have colts 1062 
No colts upan a writ of noctanter 10 


In treſpaſs for putting diſcaſed cattle in the 


"cloſe, full colts, though under 4958 192 
In treſpaſs for chahag cattle full colts 534, 551 
Where there is a verdict for the detendant 


upon à Juſtification, s verdift againſt him 


wpon the Not guilty ſhall not intitle to full 


= 


colts < 577 
A charge of beating the plaintiff's borſe will 


* 1 ', 


"3 > oe Ss - T2 WES: x WA 


| Colts of a former trial given upon a nonſuit 


N N 


not intitle him to more coſts than damages 


: ? Page 624 
Full coſts not to be given for tearing down 
hedges, without an aſportavit- 633 


Full coſts for pfocuring the plaintiff to be 
carried before a juſtice 645 
Full coſts not to be given for keeping the 
plaintiff out of poſſeſſion 645 
Full coſts where the iſſue is joined on extra 
viam 1426 
Certificate granted on 43 El. againſt coſts 1292 
Suggeſtions for treble colts 49 
Action againſt a conſtable for detaining with. 
out warrant, and he acquitted on evidence 
of plaintiff's conſent ;* no double coſts 168 


Colts de incremento are to be- doubled as 


well as thoſe 


iven by the jury 
Double colts ard 


1048 
ered by rule 


974 


| 300 
Coſts given for not executing a writ of in- 
quiry i ; 317, 728 
Colts given on diſcharging a rule for a quo 
warranto | 1039 
Coſts on the ſtatute for the court of conſci- 
ence ſhall include the coſts of the ſuggeſ- 
tion | 1120 
On a remittit of damages, the coſts given by 
the jury are not conſidered 420 
In ejectment the plaintiff has his election to 
pay coſts to which defendant he pleaſes 516 
Coſts on quaſhing writs of exror are to be 
given in all caſes 606 
Shall be given on quaſhing writ of error, tho? 
coſts were not recoverable in the action 262 
Coſts in error, where none iu the original ſuit 
108 
Where a judgment for a defendant is — 
led, the plaintiff ſhall only have wch coſts 
as ſhould have been given him in the court 
below 617 
Equitable coſts not allowed out of the penalty 
of the recognizance of bail 826 
On bringing in principal and . intereſt on the 
act for amendment of the law, coſts on a 
writ of error brought by an executor are 
not allowed | 1072 
Coſts cannot be ſet againſt colis 1203 
Foreigner not obliged to give ſecurity for coſts 
| | 1206 
Proſecutors of informations ſhall pay colts 
far not going on to trial 33 
Where a proſecutor is liable to pay coſts for 
not going on to trial, if the. delendant dies, 
his executor ſhall not have them 874 


The court will oblige. a proſecutor in ſome 

. Caſes to pay colts. on quaſhing ap, indict- 
ment | . ' 

Colts on removals of indjftments- are not re- 


quired on the common recognizance 146g 


Cottages. 
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„Cottages. 
; Sufes contiguous to market towns, not cot 
Pn, yt eie ee 

Covenant. 


In covenant the plaintiff need not ſet out a 
title; quod cum dimiſiſſet is enough. 230 
In a covenant to pay or cauſe to be paid, the 
breach may be generally aſſigned that he 
did not pay _ | 108 
To fave harmleſs againſt a particular claim, 
extends to tortious acts 400 
For makes a condition precedent in a cove- 
_ nant to pay money for ſtock at a day cer- 
tain. has 5 
Covenant to accept flock and pay for the 
_ fame, a tender is requiſite on the part of the 
vendor hg 616 
In an action for money covenanted to be paid 
for ſtock, it is no ples for the defendant, 
that the plaintiff did not tender - 912 
Where there is a covenant to pay rent, an ac- 
tion lies, though the leſſee has no enjoy- 
ment by the default of the leſſor 763 
Debt lies on a covenant in a deed 


County. 
The King may annex lands to a county 180 
Separation of the Eccleſiaſtical court from the 
XK county 669 


.._ County Palatine. _ 
B. R. will expe& a return of a latitat to Dur- 
ham enen 1089 

7 445 aÞ l Courts. 

Curia de Banco noſtro for the King's Bench 


302 
530 


all * of 


Warrant for treaſon executed in court 


See: Fozeign Courts, Inkerio: 


Courts. | 
Cuſtoms. 


Officer of cuſtoms liable in treſpaſs for wrong 

ſeiſureꝭ notwithſtanding probable cauſe B20 
Goods that arc not imported by way of mer- 
chandize pay no duty 


Where, a condemnation in the exchequer is 
952 


HERE two defendants confeſs a 
treſpaſs, the damages cannot be 
. ſevered * 3 * 422 
Vor. II. 


— 


, ; 


1089 | 


| Term's notice muſt be given before the 


| Where there CA ſeveral defendants in tref 
| 2 and they pleaded ſeverally, damages 


vered Page 1140 
| e RE 2a ix 48 2:00 
The damages cannot be given ſeparately 
againſt ſeveral defendants in caſe 910 
Intire damages in verdifts ſevered by the 
! court | 1036 
Though defendants who plead to iſſue are 
acquitted, yet damages may be aſſeſſed 
againſt defaulters 1108, 1222 
Heir of one tenant to a writ of dower joips 
with the other in error, the ſpbſequent 5 
mages cannot be given againſt the ſurvivde 


Subſequent damages on error in dower muſt 
be aſcertained by writ of enqgiry 972 

| Writ of inquiry awarded for a defendant to 
ſupply non-afſeſment of damages 1021 
In error on-quare impeditthe patron ſhall re- 
cover the intereſt of the half year's value 
in damages ; 93% 
The greateſt value preſumed againſt a wrong- 
eber 00 
The plaintiff cannot enter a remittit in an- 
other tern 1110 


ges | 425 


'- Days and Times. 


| * days with the teſte and return, are 


8 . 7 
Sunday not to be computed one of the vol 
days for bail 782, 914 
Four days countermand in a country cauſe 

- muſt exclude the day of giving it 849 
| Countermanding notice in'a town cauſe two 
days, and in a country cauſe four days be- 


ſore the aſſizes, ſhall ſave coſis for not go- 


ing on to trial!! . 549 
, Four days — excluſive) before bail bon 
can be aſſigned 914 


' . 
day in full term 21% 
In aſſumpſit the day is not material, and the 
plaintiff may alledge a different one in his 
replication | 806 
Where the iſſue lies on the defendant, the 
plaintiff ſhall recover though the cauſe of 
action accrued after the memorandum 127 
The term in which bail is put in, is one of 
the two terms which the plaintiff bas to, 
declare in | * - 63r 


——— —ö — 


Change- alley computation is ta be taken by 
calendar months 

; » Debt. | | 
Where money is lent on a pledge, the bore 
; Tower is liable, unleſs, there u an agrees 


— — 


ment to the contrary 
8D 


5 


| Though 


Severed in an action for malicious proſecution 


only 974 * 


' Writ of inquiry ſet aſide for too ſmall dama- 


i, - _ * 
a <<< - - 


65% 


918 


* * - 8 - 
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4 7 able of the Priveipat Mutes. 


Though 2 bond i is taken for a fmple contract 
8 yet if it is aſter an act of Lankruptcy 
_ theſimple contract is not extinguĩſhed 


Page 10, 2 
Debt lies on a covenant in'a'detd” 10 


No ſ 


Defaule,”. 
eſtion 2 made on the roll 


2 endant default at niſi — 
Ir 6 


Debt lies not on a promiſſor _ 680 Suffering jud to- default is an * 
On bond ſtaid; on payment r in willen e gtel eclared on 61g 

tereſt and cofts, without 22 g the coſts | Renee 
© of a former action 9 | See Damages; % To » $1.1 


A ſet off reducing the demand under 408, 
does not affect the juriſqiction 
tute of limitations rephed to. a ſet off * 


the bankruptcy cannot be ſet biep 
Where the payer does not Arbe zyment, 
the receſver may apply it, but hit al not 
ply it to an uncertain demand, as 1 a 

12 from a teſtator , | 194 

be brought fot rent by deed m_ t 5 
1 ted was mide, or whete the land li es 77 


1 Debt to the King: 


Land tax money | in the hands of the colleQor 


1294 


is a debt to the king 975 
enen can not t bear telle before fiat, 749 
E Webtoz. 
After one county ſeſſions has avtereifiſed an 


' » ihſolyent debtor's caſe, he cannot remove 
and hear his caſe in another county 1116 


0 Declaration. 


aſumpſit the day is not material, #114 the 
* ini way . a *Qilferent's! one in his 

replication 806 
The recital of the writ may aid a defect in 
the count 1023 
* mon bail filed by platntiff wilt not war- 
: 'the delivering a eclaration by the bye 


1027 

court not obige eee of 

"ta ae tu 
Deeds. 

arge 4 inter A; et H. imports « feal- 


12 
Age 2 e by 4 ſtranger in an i OR. bs 
rial part does not make it void 1160 


An 17 r execute à deed inthe 2 | 


ok his £2 


Per W a Eke Fre) W. does SET 6 


81 
'ﬆ% Piotert. Sue 12 
| wDeer-feeaters, 


"Th 8 of a At . where deer have 
n uſuall de W. & M. c. 20. 
dies not refer 9 4 che wards ark 775 


855 Tomviittoms, 


. 


1191 


4 


Demurrer,. 


Note indorſed to a debior of bankrupt er | Want of attornment need not be ſet 10 Als 


cauſe of demurrer 


A ſlight informality fatal upom a ſpecial” 12 


murrer 


611 
| Plea quod indenmertt ſerva vit, Without (few. 


| ing how, the fault muſt be ſpecially ſewn 


681 
An immsterial treverſs muſt be Thewn' 4d 
cauſe of demurrer 694 


Deodand, 


On' Not guilty, the defendant cannot give 
evidence of taking the goods as a deodand 


Departure. a 


In indeb. afumpht the day is not material, 
and the alledgirſg* another day in the re- 
plication is no deperture ar 

Contra'in the paſe of 8 promiſſot note 24 

* — in au immaterial poitt muſt be 

ewn for cauſe of demurrer 22 


Infancy pleaded, and exoneravit rejoined, is 


< departure 1 423 

| Deputy. 
Conſtable may make a deputy 943 
The principal and not ad 7 is intitled 
to fee new created: after the deputation 
1027 


Pedattabfr. 
If a devaſtavit be returned, there needs ne 


allegation of a reverſiog 44® 
See Executos, 
Devile, 
Deviſe of copyhoſd lapſes by of "4 
viſee, notwichſtauding the ſurrender 445 


A genergl deviſeſto the heit is void 

Deviſe to A. and B. in truſt ſor others in By 
and in fee, is a deviſe in fee to the truſtees 
though there be een, 


el ec eldeſt ſon. of Thomas Gore, he 3 i 
none at the time, a good executory wy 


Deviſe to an infant in ventre . LP a 
Frog, ent remainder in cafe fuch inf 


(hier 2 
d there DL 


A able of the Principul Mutters. 


; thedeviſedverthall immediately take place | 


| . _ Page. 2099 
To his daughter and her children and their 
heirs ſoge child being born) gives a join- 
+ tenancy in fee We 4 1172 
To A, in fee, but if he dies before twenty- 
a 52 years or marriage and without Iſſue to 
B. If A. attaifs twenty-one years the de- 
viſe over. fails, though he dies unmarried 


3 117 
ile to M. and her iſſue, lapſes by deat 


of deviſee in the life of the deviſor 25 


Deviſe to the hein male of the body of A. 
the deviſee hall take though not heit ge- 


, neral 35 
Riſe of executory deviſes 130 
n executory deviſe held good ppon, a con- 

- Ungency to ariſe a year after a life 1 


If my da peer die before her mother, or 
Without 
male, I give him all, &c. not a gbod deviſe 


OY 427 
iſe to A. for life, and after to his heirs- 


male of his body and his heirs for ever, 
and for want of Lich heir-male remainder 
over, is an eſtate tail in A. 929 
What words in a will create an eſtate for lite 
ot in tail 802, 849 
o A. for life, then to truſtees to 
gives an eſtate-tail 1125 
By a deviſe of ground rents on leaſes for 
years the reverſhon paſſes 1020 
Croſs remainders by implication muſt ariſe 
from words, neceſſarily importing them 


97 
:To A. for life remainder to B. provided go 
it C. in three months pay to B. gool, &c. 
this condition will deſcend to the heir 
of C. 129 
"Though Chancery has not relieved againſt bo 
heir in caſe of neglecting to perform a con- 
dition in time, yet they may againſt a de- 
viſee | 135 
An executor is preſumed to take a term as 
* executor. and. not as deyiſce, without proof 
of his affect 70 
Teſtator has a term and the truſt of the inhe- 
rſtance, and, deviſes the lands by a will 
not duly executed; the term will not paſs 


123 619 
Dilcontinuance. E 


| Continuance to general return, inſtead of a2 
a day certain, a miſcontinuance and aided | 
»t " 94 | 
If a plea begins only as to part, it is a di- 
tinuance ; but not if it begins as to the 
P hole and is ananſwer only as to part 302 
{Where a plea does not go to the whole, judg- 
ment may, be ſigned at any time during the 
term of the placila 

a A 


——— — 


eirs, and my wife have an heir- 


reſerve, 


c. then to the heirs of the ps of A. 


| 


| 


| 


enen tg.anſwer incquity 


"uy 


ee 


| not give any ver id aboutit 
| N Page 482 


An ayowant cannot have a rule to diſcontinue 
See Amendment. 
'Difltreſs, 


The landlord muſt remove the goods at ſj ve 
days end, or he is a trepaſſer _ 9517 
210 aſe does not lie for taking an exceſſixe 
diiſtreſs | 58» 
Where two pareels of land are diſtinctly let, 
there cannot be a joint diſtreſs for. both 
rents 3 55 10 

Impounding in another county does not make 
a treſpaſſer 2 


See Rents. _ 
Diltribution. 

Where there is a legacy to the executor for 

his trouble, the ſurplus ſhall be diſtributed 


Spiritual court cannot order diſtribution 
where there is a legacy to the executor 865 
How the eſtate ſhall be diſtributed where 
there is a wife, a mother, and brothers, 
but no children 740 
A ſhare of the reſiduum lapſes, it mult be 
diſtributed 820 
Borough-Engliſh lands ſhall be brought ints 
hotchpot | f 995 
The child of a freeman of London when of 
age may in conſideration of a preſent for- 
tune bar herſelf of her cuſtomary part 947 
Huſband covenanted to take up his free» 
dom in London, but did not: his eſtate 
diſtributed according to the cuſtom 4gg 


Dower, 


Lies not of a tenement 625 
Heir of one tenant to a writ of dower joins 
with the other in error, the ſubſequent da- 
mages cannot be given againſt the ſurvivor 
only 971 
Subſequent damages in error in dower mult 
be aſcertained by writ of inquiry 972 
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A deed, &c. may be avoided by dureſs on 


goods | 916 
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Page 669 
Thecanons of 160g, do not proprio vigors 
bind the laity 


1057 
Pariſh officers of a donative are ſubject to 12 
Spiritual court 724 


Pariſh Clerk is a L 4 officer, and may 
rived 5576 
ariſh clerk may execute the office without 
icence of the ordinary 942 
\ Protibirin to ſuit by a clerk of a pariſh for 
fees 1108 


Donatio cauſa mortis not ſucable in Spiritual 
© court” © 777 


he proves the will, though he does not live 
in that dioceſe 847 
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Spiritual court cannot order diſtribution, 


. where there is a legacy to the executor 863 


Suit may be in the Spiritual court for a pre- 
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ſtation 879 
What not a ſpiritual defamation. 940 
xcommunicatio capiendo in a cauſe for ſſan- 


der or defamation held well 0 


WEE in a cauſe of marriage, concluſive 


evidence 960, 961 
N prohibition for ſtrumpet 823. nor bawd 
1100 


"Of the juriſdiction of the Spiritual court as | 


to clandeſtine marriages 1056 
Bounds of a church- yard not triable in the | 
Spiritual count 1019 
Prohibition to a ſuit for building a charity 

ſchool in a church-yard 1126 


In what caſe the ſuppletory oath ſhall be ad- 


mitted 80 
A curate may nominate a church- werden 
; 1246 
Ejectment. 
For communia paſturae 54. 
For mountain in Ireland 71 
Lies de parte domus 693 
Ejectment lies not for a tenement 834 
For Alder Carr i in Norfolk 1063 
For a beaſt-gate in Suffolk 1084 , 
No new ment to be brought till coſts 
paid of the firſt 548 | 
2 ſtay'd in error and a ſecond | 
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Executor may be ſued for a legacy where | 
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the ben not being liable to the former 


Page 1153 
fofane leſſor ſhall name a good plaintiff to be 
anſwerable 604, 932 


Proceedings on ejectment laid on bringing 
_ arrears of rent into court 900 
The court cannot ſtay proceedings i in ejectment, 
though the leſſor is dead and his title at an 
end | 23056 
Caſual ejector cannot confeſs judgment 531 
Releaſe of the plaintiff in ejectment or aſſign. 
ment of his death for error is a contempt 899 
Where judgment is obtained againſt the ca- 
ſual ejeftor, the party in poſſeſſion may 
controvert the title in an action for the 
meſne profits 9 
Court will not conſolidate declarations in 
ejettment 1149 
Declaration in cje&ment not amendable 1211 
The term in ejectm̃ent enlarged without con- 
ſent 1272 
Eje&ment is a proceſs of the court 567 
Rule that leaving the declaration at the ar 
ſhall be good ſervice 575 
No rule to defend quoad a right to perform 


divine ſervice” 914 


Leave to plead to the juriſdiction given in the 
ſecond term 


1120 
No relief againſt a tenant's refuſing to appear 
and make defence in ejectmen 830 


A landlord made defendant without his te- 
nant may bring error and ſtay execution 
1221 
Where there are two demiſes of differcgt 
lands, judgment to recover his term in the 

+ ſingular number is ſufficieat 825 


| How to lay the ſecond demiſe in gjefiment 


N to recover his term though on de- 
miſes of different leſſors held good 1180 
Where the plaintiff loſes his poſſeſſion in 
what caſes he ſhall have a new execution 
831 
Regular judgment in ejectment ſet aſide 7 
The notice to appear muſt be on the firſt day 
in full term 
Leaving beer in a cellar is keeping the Ate 
fion _ 1064 
There muſt be an actual entry to avoid a fine, 
and the demiſe cannot be laid on a day be- 
fore the entry 1086 
An entry by a ſtranger without authority is 
good to.take advantage of a condition, if it 


be . to afterwards 1123 
TY of plaintiff may pay the coſts to whi 
the defendants he pleaſes hn | 


Election, 
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The right of tat a veltey | is in the pa- 
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Judgment againſt the inhabitants of part 
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elegit, there may be a capias ad ſatisfacien- ment againſt the inhabitants of the three — 

1 nn ; 226 pariſhes, quaſhed - | 1110 
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4 . | Where error abates by the act of the plaintiff 
A ſubſequent title which is both legal and : , 
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es 249 Super ſedeas. | 
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h Ch | Pe 5 capias ad ſatisfaciendum in order to charge 
: Erro!, 0 the bail 383867 
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Error will not lie on theaward of a peremp- Aſſignment of err ors. 
cory mandamus f 536 In error from Ireland rules are given to aſſign 
Error lies not on allowing the return of a errors, otherwiſe non prof. | "FA 
mandamus 28 | Plea to the ſcire facias quatre executio non, ſet 
Error lies on the 5 to remand where the aſide 55 
court refuſes to bail = 536 A . 2 ; 
If the. plaintiff, be nonſuit, and judgment A rule muſt be given on the ſcire facias quare 


againſt him for coſts, error lies in camera 8 non before a rule to aſſign G7 
Lr , 235 | Where the plaintiff in error pleads to the ſcire ' 
Where the judgment is againſt two a writ of facias, there ſhall be execution if it goes 
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606 HHS _ Pe 390 
| ER . Aſſigument of errors ſet aſide as vexatious 141 | 
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ri of error quaſhed, \ dre, ag errors, the court will give 


te other time to ſummon and ſever 783 


: Writ of error quaſhed by means of the de- Aſſigning for error the death of the plaintiif 


fcadant in error, to be without coſts 139 in ejectment is a contempt 899 . | 
, Writ of error quaſhed being by one defendant | Error in the act of the court may be aſſigued : 
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The ſciré facias in _ muſt be" returnable | 

as the original was 6 
How the entry att 4 be where a relcaſe I 
etrors id und 683 
*The court il take no-noticeof-the recital 

fa writ in a declaration, but wiltrequire | 

22 
*Kewurn of a certiorari that no Writ t 

London is found, allowed 1 
be court may award a eenzoreri 

errors aſſigned 440 
In nullo eſt erratum a proper plea to an error 


not. aſſiguable 
No fe 42+} certiorari to reverſe, a Judgment 
-  I25» 819 
If-there be a warrant of attorney any time 
pendente lite it is ſufficient 80% 596 | 
Errors ate not veriſied by a certiorari teſte be- 
fore the writ of error 819 11 
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Py The recital of the writ may aid a defect in 


Ee 103 | 


"fudement i in error. | 
ene eee on motion without 1 | 
unt it in the paper Where the defendant in 
error made default to à ſcirefect 1210 
n. upon motion 127 
releaſe of errors pleaded, judgment 

d querens nil capiat 127 | 
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error 
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| court below Page 617 7 
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| AJadgment erroneouſiy given for full 1 
0 9 in toto 4 
reverial of a mend in t * 
in Ireland Deer «ol arp award a 
writ of inquiry, &c. 973 
Upon pleading the ſtotute of limitations in 
error, the judgment is to bar theiplaintiff 
of his- Writ 2055 
Where an improper IR in a 
_ plea to a writ of error, the proper judg- 
ment ſhall be given 10g 5 
Coe, in error where none in the origins 
| uit 
On affirming an interlocuto jamie 00 
B. R. in Ireland on a wiit of error there, 
the record muſt be remanded 1238 
On ſcire facias againſt an executor judgment 
given for the plaintiff with coſts, reverſed 
as to the colts med as to the re- 
due | 188 
Dail in error. 
oa error in action ſur bonomree bond there 
mult be bail 476 
There muſt be new. bail on a ſecond writ of 
error 527 
No bail in error of an outlawry till zever- 
-fal 6831 


Bail required on a bond. for payi gool. e- 
ing the ſum mentioned in Ae 2 
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deed, wich the warrant. of attorney, if 
the judgment relates to à day before t 
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. releaſe 
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Error to 1 a recovery is i barred by 
twenty years though the title of plaimiff in 
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See Amendment. 10 
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Eſcape warrant does — a priſoner N 
for a meer contempt 99 
Super ſęded becau intitled to 
a a diſcharge 401 
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2 wards 423 
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In eſcape. of a priſoner removed from . 
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ceedings in tat court 9.51 
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Reſcue is no excuſe for the eſcape of a pri- 
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Nuſband and wife may join in an action © 

eſcape of one in execution at their ſuit on 
_ proceſs of a court of equity 726 
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may go on notwi ing an irregular 
non proſ. - 1194 
A man covenants to pay the rent reſerved by 
. a former indenture, he is eſtopped to ſay 


no rent was reſerved 512 
Tze tenant is not eſtopped by deſcription of 


lands in the leaſe 610 


Where eſtoppel appears on the record it need 
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An aſſignee may take advantage of an eſtop- 
pel 818 
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Ack of the commiſſioners for ſtating the debts 
of the army concluſive. evidence 481 
Sentence of Spiritual court in a cauſe of mar- 
ringe, concluſive evidence 961 
Affidavit of the deceaſed huſband read in 
roof of the marriage 35 
what 4 witneſs ſwore who is fince dead, 
evidence of a pedigree 162 
The declaration of a dying man againſt his 
murderers is reduced to writing, and not 
produced; the fame declaration made at 
another time may be given in evidence 300 
Cannot read depoſition of witneſs examined 
=_ years before, without fome account 
of his death | * 
An entry in an attorney's debt · book read after 
nis death 80,8 1129 
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evidence of a pedigree | 
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that he was the author, ſmall variation ex- 


cepted --, | | p 
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award; and affidavit that the original was 
loſt by robbery of the mail 526 
In an action againſl a juſtice he. muſt ſhe the 
proceedings a 717 
The indorſement of intereſt. being paid, with- 


in twenty years ſhall be given. in evidence, © 


though under the hand of the obligee 826 
Indorſement made by obligee on an old bond 
after the preſumption had taken place, nog 
admitted in evidence | 
The day-book from whence the pariſh re- 
giſter iy made up not allowed in a quefs 
tion of legitimacy 1073 
A judgment of ouſter againſt the magiſtrates 
efore whom the defendants were ſworn, 
proper evidence | "8 
Copy of a record may be read. at aitrial for 
malicious proſccution, tho? not ordered by 
the court by 1122 
Bills of parcels. with receipt, proof of buying 
oods beyond ſea | 4127 
A ſpecial verdift between. other parties, no 
received in evidence of à pedigree 1161 
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read in England - $45 
Parol evidence not admitted. to fix the con- 
ſtruttion of. a will : 2261 
Parol evidence may be given of the conditioa 
of records and the manner of keeping then 
bat not of the matter of them 
Where an award is made to take in all mate 
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A capias ad ſatiafatiendum | way be had ** 
an elegit executed only on good Page 226 


Not to be bad without ſcire facias, where the 


hold a leet 103 | p laintiff has been delayed a year by an . 
N ioſpection of books by a « proſecutor of 4 ies n 
* miſdemeanor - "1210 © ſter an extent and a partial eviQion, *. 
Books of a corpation may be inſpeQed on 5 — can have a re- extent in another 


diſpuies between the membery;” to which 
the corporation are no parties 1223 
Acceſs granted to books of the court of con- 
nee 1242 
Wife de facto cd to give evidence of the 
© nulllity' of her marriage, tho“ bigzmy, in 
ſupport of her action | 79 
What the guardian ſaid admitted as evidence 
© againſt the infant 541 
Ja a trial of a cuſtomary right to a fine, it 
+ wag allowed as evidence that other tenants 
had ſabmitted 639 
Wit owning receipt of money, no evidence 
, "againſt the huſband 1094 
\Cultorneof other manors given in evidence to 
© determine the nature o 
E 659 
Cuſtoms in other manors or archdeaconries 
not evidence 


957 
Claiming goods 2s a deodand not admitted 
7 R 61 


on the general iſſue 
A ſmaller fum in ſatisfaction of principal — 
r 
The truth of words cannot be given in 8 
+ dence on Not guilty 1200 
Fraud cannot be gone into on a general re- 
phication of non aſſignavit 1221 
A ſhip never heard of 1 
# foundered at ſea 
Matter leid as a circumſtance need — be 


proved | | 728 
Exteptio ns. 


No bill of exceptions lies on ſummary pro- 


uſt ſet forth the ſoecies of the fait 76 
Hci good from precedents, ndtwithſtanding 
improprieties in the form 265 


rules may be allowed 10 2 er on 


excommunicato capiendo 413 


Ju cauladefawationis ive convicii, a | 


The Gignificavit muſt ſet forth the fete 
.. cauſe k 1067 
Where the return is loſt by exceptions taken 
in B. R. a ſccond writ may be obtained in 
Chancery 4d £ 1189 
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way be con- | 


; 461 
Where Nau ate to be excbuted 1 in A et 
counties, they muſt be prayed at the ſame 
time 462 
A contempt to take out two executions, bikers 
only one ſatisfaction is due 5i5 
An extent for the King's debt cannot {be an- 
tedated, but muſt bear teſte at the day it 
=_ Geng brow term 749 


The warrant of one executor is not ſufficient 


to enter judgment againſt the others 20 
Ap executor is preſumed to take a term as 
executor, and not as deviſee, without 2 74 
of his aſſent | 
On a bill to diſcover aſſets, a court of A | 
will decree payment 40 
An erroneous judgment may be pleaded 407 
If a devaſtavit be refurnedy there needs no al- 
legation of a converſion 440 
Where there is a legacy to the executor for his 
trouble, the ſurplus ſhall be diſtributed 568 
Where executor. muſt declare as executor b 
ſhall pay no coſts 682 
In action by executor of executor, it muſt be 
ſhewn that the firſt executor proved the 
will, but the omiſſion is cured by a 
verditt 720 
Executor cannot plead judgments to the ſcire 
2 which he might have pleaded to tho 
action 


232 
Ad miaiſtrator diſcontinues without coſts 871 


| - ceedings about ſettlements 1040 | Where a proſecutor is liable to pay coſts for 
not going on to trial, if — deſendant 
dies, his executor ſhall not have them 8) 
Erxrommunitato tapiendo. Where a bond is forfeited in the liſetime of 
Superſeded 43 | . the tefiator, the penalty is the legal debt, 


and on the iſſue what is due muſt cover ſo 
much aſlets ; but on a hond where the day 
of payment is not come, the aſſets only 
can be covered for the ſum in the condi- 
tion 1028 
An adminiſtration may be Fre, puis dar- 
rein continuance, to juſtify a retainer 1106 
An executor ſhall pay coſts on a nonſuit in 
an action for a duty accruing to One 
110 
A demand as executrix is within a general 
ſubmiſſion to an award 1144 
If the probate be loſt, executor may 1 5 
on an exempliſication of it 
Executor 7 4 have action againſt the heriff 
upon 8 Ann, C, 17, for removing a te- 
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nant's goods in the lifetime of the teſtator 
+ without paving. a year's rent Page 212 
'Executor cannot add a count in his own 
right 15, of 1271 
See Diſtribution. 
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No inſpecting exhibits before hearing 964 
Expoſition of Wowds. 

The writing croſs the face of a bank note is 
properly called an indorſement 18 


"To pay on ſuch a day next, in a note refers 
to the date ö 394 
Barratry in a policy the ſame as fraud 381 
Et lsken diejunctively after a verdict 594 


Reſervations or powers at the end of a ſen- 
tence refer to all the members of the ſeu- 
tence 


965 
amplurimi does not import the greater 
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pa # 1097 
Carie de Banco noſtro, in a writ, means the 
King's Bench _— 
Indentura facta inter, &c. imports ſealing by 
+ both parties 512 
Et taken disjunctively 594 


Extent. 


An extent cannot be antedated, but muſt 
bear teſte at the day it iſſues, though out 
| of term | 749 


Extinguichment. 
Though à bond is taken for a ſimple contract 


debt, yet if it is after an act of bankruptcy 
the ſimple contract is not extinguiſhed 1042 


_ Extottion. 


Judge of a Biſhop's court convicted of ex- 
tortion for compelling probate of a will 
. proved in the Prerogative court 


_ * r 


Fattoz. T6 
| Factor cannot pawn | 1178 
Where goods are ſold by a factor at 


- his ownriſque, the vendee is not anſwerable 
to the owner | 1182 


Falſe Tokens. 
The falſe tokens muſt be ſpecified in an in- 
dictment 1127 
= | Fees. 
Fees to the uſher of the black rod recovered 


"Officer muſt obey a writ, though fees 


; paid 
Vor. II. 


— 


Fd 


un- 


814 


* 


—_— rw „„ n 


b 


The penalty on the gaming act muſt be 


Proceſs wult be obeyed though the fees ave 
1 


Felony. 5 

The ſtealing a commiſſion to ſettle boundaries 
is not larceny | 11 

One indicted as of a felony and found quiky 

of a miſdemeanour diſcharged « 117 


Fine. a 
Deviſe to A; and B. for their liv equa] n 
to be divided, and after their 24 es 1 
their heirs male of their bodies, equally to 
be divided, and if either of thery die wich- 
out iſſue, then to the ſurvivor and his heirs 
male. A. and B. make partition; and B. 
levies a fine and ſuffers recovery, and dieg 
without iſſue: The entry of A. is taken 
aviy, and no title accrues by ſurvivot - 


_ 21 
See Recovery, 


* 


There muſt be an actual entry to avoid a 
fine, and the demiſe cannot be laid on a 
day before the entry 1086 


Foztible Entry. 
Where a conviftion is quaſhed, the court 
muſt award reſtitution a 47 


The juſtices who make the conviction, mul 


ſet the fine | 794 
Foteign Attachment. 
How to be pleaded 645 
Fozeign Courts. 


Diſcharge by a foreign juriſdiction from 
bill of exchange drawn there, a good des 
fence 733 

Sentence of a foreign Admiralty, condemn. 
ing a ſhip as inſufficient, not to be read on 
trial of an iſſue joined on that fact 1078 

No ſpecial bail on a recovery in @ foreign 
court * 1243 


Fozkeiture. 


No relief againſt a voluntary forfeiture of 
copybold | 447 
The ground for relief againſt penalties in 


equity 4 4 


for after a conviction 048 


Fozgery. 


Altering a writing-croſs' the face of a bank 
note, is altering an indorſement within the 
ſtatute lhe, 18 

Altering an inftrument is forging it 


ow 
Party whoſe deed is forged wo Nest 528 
| $E 8 


k 


, ſe * Jy 
Publithing a falſe affidavit knowingly 


onna Pauperis, See Pauper. 


- Hound not within 5 Ann. c. 14. 


de particular game 


Of what papers a forgery may be committed 
- #t common law Tage 747 
A forgery with intent to charge, is within 
5 Eliz. though of a deed improper for the 
_ 

is an 


1144 


, ., Offence at common lar 


Frauds and Statute of Frauds. 


1 Fromiſe of marriage not within the ſtatute 


What writing is neceffary to bring a caſe out 


of the ſtatute of frauds and perjuries 236 

A letter referring to a verbal promiſe is ſuth- 
a — 0 take the caſe out of tho ſtatute of 
 frau 


| 2.36 
A letter to a third perſon that he has agreed 


: to diſpoſe of his land, does not bring the 
agreement out of the ſtatute 
Contract for goods beſpoke and made, not 
, within the ſtatute o6 


5 
Statute of frauds not pleadable where the 


_ agreement is executed in part 783 

-Promiſe to pay the debt of another in con- 
fideration of forbearance is within the 
ſtatute of fraudss 87 


A remeinder inſerted in a ſettlement by fraud, 


ſet aſide in equity 1 44 
An aſſignee of a leaſe may aſſign over an 
© diſcharge himſelf, and it is no fraud 1221 


— — —— : — 

Same. 
NONVICTION of keeping a dog to de- 
{troy game, ſufficient 496 


Indiftment lies not for killing a hare 679 
Conviction on the game act need not aver that 

the party did unlawfully hunt, &c. 
The bare keeping a gun is no cauſe of con- 
Vviktion | 1098 
1126 


Gaming. 
A plea of the ſlatute of gaming muſt mention 
innocent indorſee of gaming note can 


maintain no action againſt the drawer 1155 
Horſe races are within the acts againſt gaming 


11 
A parol loan of money to play with is — 
voi 1249 


The loſer of money at play ſues ſor it upon 

the ſtatute, he ſhall have ſpecial bail 1979 

The penalty on the gaming act muſt be ſue 
after conviction 2048 


General due. See Jllue, 


- 
N — 


426 


711 


495. 


= 


* 
. 


A pri ſonet committed by a ſecretary 


* 4 


412 
I, V «<q, 


Au ef the Principal Matters, \ 


Gilt. 


A parol gift without ſome act of denvery 


will not alter the property 


| Guardian, 13 
Meſſenger ſent by the Chancery to keep an 
infant at college | : 16S 
On a habeas corpus the court will not de- 
termine the right of guardianſhip, but ſet 
the child at hberty | 932 
If an infant refuſes to name a guardian to 
appear by, the plaintiff may do it for = 
| 107 


Page 955 


__ Gunpowder. 
Keeping gunpowder in great quantities is a 
nuiſance 1165 


—_— _ 


Habeas tozpus. 
N a habeas corpus the court will make 
no order as to the party, but to ſee he 
is under no illegal refiraint 444 
Child brought up by habeas corpus deliver 
to guardian \ f 579 
On a habeas corpus the court will not 45 
termine the ri Ft of guardianſhip, but ſet 
the child at liderty | 982 
of ſtate, 
ruſt make his prayer the next term; and 
he has not another term after he is com- 
mitted by rule of court 


— 


| 142 
| Offences in Scotland not within the bars 


cor pus act 8 308 


Juſtices of peace in England may commit 


perſon offending againſt the Iriſh law in 
order to his being ſent over 848 
One charged with a murder in Portugal not 
bailed 848 
Attachment granted for not returning, with- 
out a rule to return l 
Aktion lies againſt a conſtable for not delt- 
. vering a copy of the commitment 167 
Priſoner not to be turned over till the officer 
is paid his charges | go8 
Officer muſt obey a writ, though fees unpaid 
| *Y 81 
Error hes on the award to remand, iy 
the court refuſes to bail 536 


Hawkers and Pedlars. 


There muſt be a formal conviction on their 
ſtatute, though the act does not mention 
it : ; 127 
Heir. £20 

An heir hath lands by hereditary deſcent, 
yet he ſhall not be liable for or 


A Table of the Principal Matter. 


— 


his anceſtor any further than to the value 
of the lands deſcended 
Executor, and not the heir, ſhall have hang- 
_ ings, &c. | 1144 


Tenant in tail with the reverſion in fee ex 
e tmaterna ſuffers a common recovery; 

"the old uſe is gone, and it deſcends to his 
right heir 1179 


See Condition, Devile. 


|  Heralds. 
Clarencieux is part of the name of the officer 


850 
Highways. 


Communis ſtrata a proper word A ” 
The termini of a highway not neceſſary to be 
ſet out, in caſe of a nuiſance 44 
On Not guilty to an indictment for not re- 
airing, the proſecutor muſt prove it an 
,. and to lie within the pariſh 181 

A man charged to repair may throw it on 
the ith by the general iſſue 184 
Ratione tenurae ſulficient without ſuae 187 
Mandamus to reimburſe a ſurveyor of high- 
ways - oa BAS 
Order for a rate for the highways muſt ad- 
judge the ſtatute labour ſufficient 315 
Where the original of a way is accounted for, 
the preſcription is deſtroyed 909 
Certiorati's relating to highways are taken 
away by g & 4 W. & M. though to re- 
move orders made on a ſubſequent law 
| R 944 

By ſetting out a highway the owner does not 
part with the property of the foil 1004 
Certiorari pro rege lies in caſe of highways, 
though no affidavit or recognizance 1209 


Houſe of Coyection. 


The juſtices have power to commit idle and 
diforderly perſons to hard labour, and they 
thall nat be bailed 882 


Hue and Cry. 


The hundred is liable for a robbery on a 
Sunday, where the party was going to 
church | ; o6 

What is a notice within 8 Geo. 2. c. 16. 
in an action againſt the hundred 1270 

The plaintiff muſt make oath whether he 


knows the offenders; and oath that he 


ſuſpects A. and B. is inſufficient 1247 


" 
——- W—_— 
— — CT CC” — * ” — II". 
bd , 
% 


Jeofails. 
"THE ſtetutes of jeofails extend to the 
'T civil ſaits of the crown 62 


Page 663 


| 


[ 


© GG 
Inconſiſtent reference to a record ill on ſpe» 


. + » 4 - 

Want of alledging attornment, though aided \ 
dy verdict, not aided by judgment by de- 

fault | Page 79 

Name of plaintiff for defendant in the joins ' 
ing iſſue aided T 


cial demurrer 614 
Want of a ſimiliter not aided or 9 
" 641 N 
In action by executor of executor it mut be 


ſhewn that the firſt executor proved the 

will; but the omiſſion is cured by a ver-. 

dict boy 
Want of writ of enquiry is aided - 78 


The ſtatutes only help ſuch things in judg= - 
ments by default, as would be helped by - 
ſtatute after a verdict 933 - 

Want of alledging a preſentation in quare im- 
pedit cured by a verdit * 12011 

On 16 & 17 Car. 2. an actual amendment is 
not requiſite 313, 1011 


See Amendment, Erroz. 
Jews, 


Allowed to be covered when they ſwear 821 
Not intitled to freedom where there is a 
cuſtom to ſwear on the New Teſtament 
1112. 
The abjuration oath altered for the Jews 1114 


Jndictment. 


Quod male et negligenter ſe geſſit, quaſhed 
for being too general oh bet Fad 

De ſcriptis decipiehant is too general 8 

Calumaiatrix et pacis perturbatrix, &c, toa 
general | 


84 
| For ſelling divers quantities of beer is — 


general 497 
For obſtryQing a juſtice of peace, muſt ſhew 


the particular fa 69 
Intent to defraud, not indictable 888 
Judgment arreſted for the generality of the 
charge in an information 
None but a barretor or ſcold caù be indie 
by general worde 1246 
Whether ubi bene fciebant is a ſufficient al- 
legation of a fact and notice 73 
Sciens in an indictment is à good aver- 
ment | | | 904 
In an indictment for a reſcue, it muſt appear 
for wbat the party was committed. to the 
houſe of correction. 1226 
Fabricavit denotes forgery, and evidence of 


altering or eraſing will be good 19 
Vi et armis is implied in a riot 834 
Levavit vel levari cauſavit, ill 900 


Inditments before juſtices of the peace 
2 for want of nec non ad diverſas 
elonias, &c. = 44 

Quaſhed, the caption being ad feſtum 2 | 

29 


phanii , 
8E An 


gon muſt ſhew in the caption when the 
 Celliqns began Page 865 
For uſing a trade uſed in 


esd of England) at the time of the ſta- 


tute 5 Eliz. quaſhed 552, 
Will oor lie for ſecreting a -woman with 
child from the pariſh , , 612 


Lies not for conſpiring to marry a pariſh 

PB | REI 707 
TJadiftment lies for not taking the office of 
conſtable a 


Nat taking upon him the office of overſeer 


of the poor is indictable 1146 
Iadictment of overſcers for not paying over, 
not quaſhed | a; 1268 


Iadictment far not receiving an apprentice, 
muſt ſhew the binding to be according to 

__ the ſtatute 1268 
ictment for not executing a warrant, not 

. quaſhable 1 1211 
Cannot join ſeyeral in one indictment for 


r 921 
Cannot adi two perſong together far diſ- 


tin& offences 623 
Indictment lies not for killing a hare 679 


Lies not againſt a miller, for detaining part 
of the corn 


793 
Indi&ment for uſury lies not barely for a 
corrupt agreement | 816 


The court will oblige a proſecutor in ſome 
caſes to pay coſts on quaſhing an indict- 
ment 946 

Tf no indi&ment is direQed by a ſtatyte, a 

penalty to the king muſt be faed for as a 

debt 5 e 

Damages to a third perſon not named in the 

record, or matter which conſtitutes an 


. offence of itſelf, whether to be conſidered 


in ſetting the fine | ; 139 
Aſſault on two people cannot be joined int 
ſame indictment "aff 870 


See Inlozmation. 
Jnfant. | 
Declares uſes of a fine to be leyied at full 


age, he may declare other uſes 
Neceſſaries for his wife, geceſſaries for 


him 


| 168 
Covenant of an infant to make a jointure, 
Romer infant do u "am 


Bound by promiſe of payment at full age 653 


Where there are two executors, and one un- 


der age, they may ſue, but cannot be 


ſued, by attorney 78 
In what caſes the parol ſhall demur on a — 
„ e 

ant may ſue on a contract of marriage 

with's perſon of full ee 9385 


h 


Principal Malters. 


Great Britain (in- 


20 


| 


- 


] 


* © ficient 


| The King's Bench will not puniſh by atta 


Not granted far a libel, where the contents 


1 


The different force of infants contrafs Page 


An infant cannot be charged for goods Joe. 
yere to trade with 1083 © 
A replication of neceſſaries muſt aver the 
goods to be feceſſary for the infant 1101 
Where an infant was plaintiff, and in execu- 


_ tion far coſts the court would not diſcharge 
him on motion 5 121 


|; 7 
Pays no coſts in equity on à bill filed by 


prochein — 708 
Geveral admiſſion by a prochein amy is ſuf- 
| 304 


Evi- 


Declaration of the guardian 2dmitted in 
; 548 


dence againſt the infant 


Infant brought up by habeas corpus, and de- 


livered to the guardian 79 
At what age an infant may be received to 
give evidence 1 700 
If an infant defendant will not name s guar- 


ian, the court will appoint one 4076 
Cannot grant a new trial 113, 392 


Have been allowed juriſdiction in caſes Gmi- 
lar to thoſe where they have juriſdiction 


2 5 
| May ſet aſide proceedings for irregularity be 
__ ſurpriſe 3 | 392 
May ſet aſide a verdict for irregularity 49g 


The King's Bench cannot receive a fine ſet by 
an inferior caurt | 736 
B. R. cannot ſet a line on a conviction by 
juſtices of the peace 5 794 
The items in a ſtated account need not + 
laid infra juriſdiftionem. . 827 
It is not a [ cuſtom for an inferior court 
to award a tales de circumſtantibus 841 
ment a contempt of an inferior court 569 


Judgment reverſed, becauſe the mayor ap- 
peared to be intereſted | 639 


Inkozmation. 


Not granted for perjur in che oath againſt 


ſimony, before convidtion of the ſimony 0 
For a public cher it may be granted on the 
application of à private proſecutor 126 
Not to be qua ſhed on motion 1383 
Againſt- an officer of the African company 

for detaining a perſon diſted by them 404 


are true 498 
Not amendable in the venue g11 
Informations are local, and not to be proſe- 

cuted far facts dane at ſea 918 


Information qui tam not to be qua ſhed on 

F generali "a> 
udgment ar or the ity of the 
charge in an information © © 


The 


* 
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The ſtatute for caſts on informations extends 
Page 1042 

107 
1103 


to caſes of quo warranto 
Informations quaſhed by conſent 
ot quaſhable on motion 


formation granted for taking away a young - 


woman from her guardian and marrying 
her Ra.” ; . 1407 
No information for not colileAing brief mo- 
neß 1 
If the defendant is acquitted againſt evidence, 
yet if there is no certificate he ſhall have 
colls _ | 1131 
Not granted againſt a juſtice for refuſing an 
82 oath againſt a waggoner 1181 
No information againſt. a diſſenter for re- 
fuſing the office of ſheriff of London 1193 
B. R. will not grant information for uſury, 
after the ſuit is lapſed to the crown 1234 


dee Mus warrants. 
Injunction. 
N injunction decreed upon two trials 
at h 
Inns. 


un · keepers cannot ſell the gueſts horſe ſor 
, keeping, except in London 556 


Inquiry. 
There muſt be the ſame notice of executing a 
ſcire fieri inquiry as a common writ of 


inquiry 2386, 623 
Set alide for too ſmall damages where the 
plaintiff was unprepared 


$15» 425» 125 
Execution of a writ of inquiry may be x 


journed aſter it is entered upon 853 
dee Amendment, Trial, 
Inquiſition. 


The traverſer of an inquiſition for the king 
is to be conſidered as a defendant, and the 
proſecutor may carry down the record 1208 


Jnſurance. 


arratry in a policy the ſame as fraud 681 
Whore rage falls ſhort of the freight, it 1s a 
total loſs 1065 


404 


- 


Where the maſter deviates for the benefit of 


his owners, it is not barratry, though it 
may be a breach of contract 1173 
Concealing an information of danger avoids 
a policy, though the loſs does not happen 
| by ſuch danger a 1133 
A ſhip never heard of is preſumed to be 
- foundered at fea __ 1199 
| s loſt after the owner hag taken them 
from the ſhip-iato à Lighter, is no charge 
on the inſurer 1296 


7 


— 


| 


On a policy, intereſt or no intereſt, a reca 


In action againſt one obligor upon a' j 


Inſurer, is liable where a ſhip goes back te 
perform quarrentine _ Page 1243 
Policy on any ſhip the plaintiff ſhould ſail 
in from Virginia to London, not transfer- 
red to another ſhip that the plaintiff goes 


on board of in the 2 x 1243 
An intention to deviate does not diſcharge 
the underwriter 124g 


tare after being in an enemy's port will 
not avail the inſurer 


| 120 
A ſhip that fails with the convoy, tho' hin- 
dered by the weather from taking ſailing 

orders, departs with convoy 1250 


The freight a ſhip would earn is no part of 


the damages by her loſs, unleſs the goods 
are on board 1251 


| Inſurance of ſhips and freight compriſes on- 


© Ty the freight of goods actually ſhipped 


95 12:4 
The mariners force the maſter to return; that 


is no deviation nor barratry 1264 
A ſhip” warranted to depart with convoy 


is inſured during her way to the general 
ren lez vous 1266 


Joint and ſeveral. 


Where the proceſs is againſt two on a joint 
cauſe of action, and one only appears, the 
other mult be outlawed - 473 


joint 


bond, the objection muſt be pleaded in 
abatement 503 
Officer joining in plea with a party who is 


not juſtifiable ſhall fail 509 
Where the covenant is joint and ſeveral, in 
an action againſt one only, the breach may 
be aſſigned in the negle& of both 
One defendant overthrows the action after 


judgment by default againſt the other, it. 
ſhall be ſtayed as to both, 


| 610 
Aſſault on two people cannot be joined in 
the ſame indictment . 8 


70, 
The damages cannot be given ſeparately. 
againſt ſeveral defendants in cafe 919, 


Cannot join ſeveral in one indictment for. 


perjur 8 2 
If one named in the indenture does not on 
he muſt be excluded by an averment 1146 


A covenantee mult be a plaintiff though he 
never ſcaled | 1146 


Actions of treſpaſs againſt ſeveral defendants, 
not to be joined by the court 420 


See Authozity. 


Jointenants and Tenants in 


common, | 


Remainder on eftate-tail to another tenant in 
common barred by recovery | / 12 


1 
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One part:owner brings treſpaſs without his | 


companion, it muſt be 
ment 


Jauourneps Accounts. 
Witbin what time an executor muſt pur ſue 
an action begun by his teſtator 907 


Ireland. 


Affidavits fworn before a Judge in Ireland, 
read in England 545 
Juſtices of peace in England may commit a 
perſon offending againſt the Iriſh law, in 
order to his being ſent over 848 
On reverſal of a judgment in part, the court 
in Ireland may be commanded to award a 

- writof inquiry, &c. 973 


See Exroz. 
1 grant (not the uſer) is prejudicial, 


pleaded in abate · 
Page 820 


43 

N Thaxe can be no iſſue offered that is contrary 
to the record | 

An apt iſſue may be joined, 

not an exact athrmative and negative 1177 


Iſue general. 


Claiming goods as a deodand not admitted 
in evidence on the general iſſue 61 
They who are not chargeable to repair 
bridges of common right, may diſcharge 
them ſelves upon Not guilty 130 
Uſurions contract good evidence on non 
a ſſumpſit | 498 
In replevin, on non cepit, it is good evidence 
for the defendant, that the goods were 

| taken in another place 507 
"Non aſſumpſit a good plea to an action againſt 

a carrier n BK 574 
A former recovery not to be given jn evi- 
dence on nil debet in a qui tam 701 


© Wil debet not plcadable to debt on articles 


for not paying for ſtock _— 278 
On Not guilty for beating a horſe, defendant 
may jullify in evidence ? 872 
| To a declaration on promiſe to the aſſignee, 
non aſſumpũt to the bankrupt is an ill plea 
; | 94 
Lunacy may be given in evidence on non el 
factum 1104 


Judgment. 


The warrant of one executor will not juſtify 
the entering a judgment * all 20 
reſence of au attorney of another court, 
ſufficient to anthoriſc a warrant to confeſs 
judgment 4 


The court will not give leave to enter 


| 735 
though there is 


| 


30 
up a i 


* 


judgment of twenty years ſtandifig nune 

' pro tun g Page 639 

Cannot enter judgment on warrant of attor- 

ney aſter plaintiff's death * 118 

Judgment may be entered on a warrant of at. 
torney aſter the death of the party 


82 
No warrant of attorney to confeſs a Jodgmens 


from priſoner good, but where there is 
an attorney pro def. preſent 902 
Judgment entered up on an old warrant, 
where the defendant was dead ſome hours 
before the rule was moved for, not ſet afidg 
| 1081 
A releaſe of errors may be given in the ſame 
deed with the warrant of attorney, if the 
judgment relates to a day before the date 

\ 121 
One in execution may confeſs a new Jude. 
ment without the preſence of an attorney 

124 
A warrant to confeſs judgment given 2 
priſoner in Ireland is ſubject to the rule re- 
uiring an attorney's preſence 1247 
R at the ſuit of executors ſet afide, 
becauſe by relation it was in teſtator's life- 
time . F «1121 
May be given on the plea where it amounts to 
a conleſſion, notwithſtanding the pleading 
over b 395 
No moving in arreſt of judgment after —— 
ment on demurrer 425 
May be entered nunc pro tunc, where the 
parly dics pending the adviſing of the 
court ei Aue | 099 - 

Videtur curiae is no effential part of the judg- 
ment 440 
Where the defendant is found not guilty as to 
part, there muſt be a judgment for him as 
to that 786 
Regular judgment ſet aſide, where the plain- 
tiff is not prejudiced 823 
Regular judgments not to be ſet aſide, but in 
order to give the defendant an opportunity 
of pleading to the merits 1242 
Party may move in arreſt any time before 
judgment ſigned : 845 
Where the plea confeſſes the action, and does 
not ſufficiently avoid it, judgment ſhall be 
given on the confeſſion, without regard to a 
verdi 873 
Conſideratur is as well as conf. eſt 874 
On the gaming act, or for recuſancy, the 
1 is quod convictus eſt 1048 
ere an improper judgment is prayed on a 
writ of error, the proper judgment ſhall 
be given 3 1055 
After two nichils the court will relieve on 
motion, if the defendant comes in reaſon» 
able time 1075 
A juſtice of peace conviRt of a miſdemeanor 
in his office obliged to appear perfonally 
8& 


at praying judgment 108 
' | - - Debt 


4 Table of the Principal. Matters. 


Debt lies not in Ircland on a judgment in 
England Page 1090 


Judges. See Juſtices of both 


created offences, unleſs the juriſdlction is 
expreſly granted Page 1266 
When the ſeſſions is diſcontinued, a ſubſe- 
quent ſeſſion cannot reſume the ,appeals 


Benches. | nen 


Rule for a good jury refuſed to the defen- 


dants in an ation againſt juſtices 265 


Though the leſſor in ejectment is a peer, there 


need be no knight returned on the jury 1023 
Deſiring a juror to appear, is no cauſe to ſet 
aſide the verdit 643 
One challenged, ſworn on the tales, i111 640 


Jultices of both Benches, 


One of the king's juſtices does not import a 

judge of B. K. 1226 
B. R. will not take judicial notice, who are 
© the juſtices of the Common Pleas 


Juſtices of Peace. 


Juſtices of peace may ſuperſede their own 

order quia improvide emanavit 

In juſtices o:ders for paying wages, it muſt 
appear that the ſervice was relating to 
huſbandry 8 

Oi der to pay money to a poor perſon, mult 
mention him to be poor and impotent 10 

A juſtice without whom the ſeſſions cannot 
be held, is liable to an information for 
a voluntary abſence 21 


Indictments quaſhed for want of necnon ad 


1080 


See Convictions, Ozders. 
Jufffication, 


Probable cauſe of ſeiſure not a juſtification 
to a cuſtom-houle officer | 820 
A juſtification under a returnable proceſs is 
ill, without ſhewing a return of it 118 
Where the party and the officer join in a juſ- 
tification which is ill as to one of them, 
judgment ſhall be againſt both 1184 


See Treſpals, 


— 


— 


King. See Debt to the 
Ring, &c. 115 


Labourers, 


RDERS for payment of wages muſt 
| ſet forth, that the ſervice related to 
uſbandry 8 


Juſtices may order payment of wages by in- 
dulgence 100S 


Latitat. 
A latitat may be pleaded without alledging a 


diverſas felonias, &c. 442 bill of Middleſex 550 
If a juſtice convifts without ſummons, there . 
ſhall go an-information 678 Leaſes, 


ARion lies againſt a juſtice for committing 
where there was no attempt to diſtrain 


Leſſee may make an under - leaſe for the whole 
term 


firſt 710 Alledgi "1 495 

: 1 ging the entry of, the leſſee prior to the 
Jong 97 paves ute en of | e term will not vi- 
5 : tiate the demand of rent | 0 
Juſtices of Fend in England may commit a Leaſes by parol to commence at a future — 
perſon offending againſt the Iriſh law, in rae AN. Ger 
order to his being ſent over 848 50 a! 


Juſtices may order payment of wages by 


indulgence 1002 
Juſtice's warrant, where he has no power 
to grant one, will not juſtify the officer 

. 1002 
Where a city has juſtices with an excluſive 
clauſe, the juſtices of the county cannot 
act in matters of exciſe 1154 
A juſtice could not join in removing a pau- 
per from his own pariſh _ 1173 
The ſeſſions of particular liberties have the 


determination of appeals about the poor, 


and not the county ſeſſions 1222 
The ſeſſions cannot lake indiftments of new 


% 


4 


Conditional ſurrender of a prebendar 
leaſe, good to warrant a renewal 
An aſſignee of a leaſe may aſſign over, and 
diſcharge himſelf, and it is no fraud 181 


Legacy. 


5 


Legac to a child diſcharged by a proviſion | 


ſubſequent tothe will 235 
If a legacy be given payable at twenty-one, 
with intereſt in the mean time, and the 


infant dies, his repreſentative may ſue for 
it immediately | 238 


' Revoked ö 


1201 


eee 


| Revoked r 50 Page 407 
_ | ſhare 2 the reſiduum lapſes, it muſt be 
diſtributed neten 22, Yeo 
| Lapſed ſhare of the reſidue decreed to the 
' Afam lava dadect Wf4 deve thuthis pil 
um by out ot a debt m paid, 
though the debt is recovered. by the teſta- 
tor; otherwiſe of a bequeſt of the debt 
itſelf | 82 
Donatio cauſa mortis not ſueable in Spiritua 


court 777 
Libels, 


- Information for granting a licence to a peer 
y to keep an alehouſe | 422 
An obſcene book is puniſhable as a libel 788 
Conviction for a libel again chriſtianity 834 
Action for a libel diſcrediting the r : 


{ſkill in his trade . AR 
Judgment arreſted," becauſe libel not laid to 
be de et concernen the plaintiff 934 
Where the contents of a libel are true, the 
party ſhall be left to his action 498 


Limitation. 


The ſtatute of limitations runs, notwith- 


ſtanding a bankruptcy 556 
An indebitatus aſſumpſit in an inferior court 
may fave the ſtatute of limitations on a 
| miſſory note "7." "26 
A latitat prevents the ſtatute of limitationg, 
without a bill of Middleſex 550, 736 
The ſtatute of limitations will not run againſt 

action on bill of exchange where plaintiff 

is beyond ſea 886 
ne. what __ * — muſt purſue 

an action begun is teſtator 7 
Erjor to 9 4 3 is barred by 

twenty years, though the title of plainti 
F im error accrued within that time 1257 
Featute of limitations replied toa ſet off 1271 


2A, London, 
The child of a freeman of London when of 


age may in conſideration of 2 preſent for- 
tune bar herſelf of her cuſtomary part 947 


Court cannot take notice of the c s of 
London, unleſs found 4187 

| \Bye-law to confine brewers to certain hours 
of for carrying out drink, good 1083 
3 to regulate the corn porters in Lo 

on _* $488 ? + os 

Bye-law obliging joiners to be free of the 
Joiners company 675 


Bye-law regulating the hours for brewers to 


carry out their drink 1085 
Marriage agreement that the huſband ſhall 


take up his freedom, binds the diftribution 


of his effects 4855 
Children of freemen may releaſe their or- 
ö phanage part 25 9 


* N 


The court will take notice that London, and 
the city of London, are the ſame Page gog 


Cuſtom of London to cart whares, taken 


notice of without affidavit © +- 


%S» 


| 188 
Apprentices inrolled before the chamberlain, 


may be diſcharged by the juſtices where 


they live 663 

- © Lunary, 
Lunacy may be given in evidence on non eſt 
factum 1104 


The traverſer of an inquiſition of lunacy is 
in nature of à defendant, and the proſe- 
cutor may carry the record to trial 1208 
Return of lunacy to habeas corpus by a phy- 
ſician z 


* — 2 e A 1 — a 2. Fi 
* md 


Mandamus. 
HE riſe of writs of mandamus $40 
Mandamus to proceed to election 
where a clauſe for holding over 555 
Mandamus may be granted to go to au 


election, though there is a mayor de facto 


100 

Granted to goto election, notwithſtanding 2 
dubious election de facto 1157 

Granted to elect corporation officers, where 
there were wrongful officers in poſſeſſion 


1180 
Granted peremptory on the reverſal of a 
judgment for the defendant 697 
Mandamus for a prebend 1082 
To admit a prebendary 159 
Lies for a chaplain where there is no viſitor 


3 
To a univerſity, to reſtore to degrees Al 


To reſtore a ſchoolmaſter 58 
For a pariſh clerk, ſexton, ſcavenger 59 
To ſwear an ale-taſter 608 


To ſwear in a director of the amicable aſ- 


fſurance 1 4 696 
Mandamus for yeoman of the wood-Wharf 
| 832 
Mandamus to admit a deputy regilter 893 
A principal may have a mandamus to admit 

his deputy 895- 
To allow conſtables their expences of car- 

riages for the troops | 42, 93 
To reimburſe a ſurveyor of highways 211 
To a judge in nature of a proceden 113 
To juſtices of peace to give judgment in an 


exciſe caſe 539 
Granted to commit adminiſtration generally 
652 


To take ſecurity on articles of the peace 835 
Mandamus to the clerk of a company to de- 
hver books | . 850 
To produce books at the next aſſembly 948 
| Granted 


g 


A Fable of the Privieipat + Matter: 


> rtited 10 öttepd a court leet 
lo mandamus for à lecturer 1192 
Lies hot to ſwear in one Who has had jade: 
ment on an information againſt him 
6" pgs 625 
o call a. veſtry for the election of as 
wardens, refuſed 686 
Mandamus lies not to grant a licence to keep 
ap alehouſe 881 
Lies not for an adminiſtrator durante minori 
Ae 892 
Reents mandamus pending error on 
aCtion for falſe return 9 
Refuſes, to makea rate tq reimburſe the ex- 
pence of defending at indictment 6g 
No mandamus to ĩnſert particular per ſons in 
a poor's rate | , 1259 
ſeded for miſdirection 65 
iſtin& rights cannot be hpinedi in one man- 
damus 578 
Mandamus to refiore, maſt be directed hy 
to the body that had power to remove 640 
Aandamus made out not accotding hs the 
rule, ſuperſeded. 
Not ſuperſeded on affidavits, without A re- 
turn 


1199 


or 1207 


Court refuſe to fix à day for an election on 


ranting a mandamus 949 
need not be a four days rule on man- 
damuz's in town 857 
| A return is good if it purſues the — 
of the writ 1235 
Return that the officer was at will, and they 
have removed him, ſufficient 115 
Where an officer is at pleafure, the choice of 
another is a determination 674 
An inhibition of the Biſhop riot a good re- 
turn to @ mandamus to fweer a church- 
warden 609 
Tatde a good return to # mandamus 763 
to return the firſt writ in a caſe = 
- Within the ſtatute 762 
Where a writ is direfted to two, there m 
be attachment againſt both, though one is 
ready ta o 808 
Non fuit electus no good return to a manda- 
mus to fwear à churchwarden, 894. was 


A miniſtetis! officer muſt n, ＋5 


events 95 
A mendamus is only to give a legal, not an 
actual poſfeſſion 538 
Error win not lie on the award of à pe- 
0 n 35 
Etror lies not on allowing the return o 
mandamus 628 


Where on trying a traverſe in a return no 
; darmuges are given, this cannot be ſupplied | 
by-writ of enquiry 
the teſte and return of 8 mandamus | 10 


vol, Il. 


1032 
What number of days are requiſite between 


f 


| 


| Caſes of E agreetnents in fraud of mar- 


Mark ek. 


There cin be no market overt for pawrimg: 

Page 1187 

| Erefting « a all in a market is not of commori 
right; and treſpaſs is the proper _—_ 

for ſo doin 238 

Stallage is due 16 the owtier of the foil ew 


- a warket is Held 1299 
Toll ls not iticident to a market 1171 
Marriage. 

Of a wife's niece unlawſul 33 
Of the ee * in a rhatrimomat 

cauſe , _ - $0 


Parriage Settlement, 


tlements ſet aſide 240 


rage ſet | 
| The fortune of a wife may be ſettled on huſs 


5 till he fails, and then to het ſeparate 


947 
KWarthal, - | 


The penalty for not giving a note bf a pi 


ſoner, to be recovered by ſuit 


Maſter and Serdant. 


Subſcription ttroney paid to # ſervant of the 
South-Sea company, who pays it over, but 
does not make the proper entry; the ſub- 
ſeribet has no remedy sgainſt the ſervant 


480 

Trover lies againſt the maſter for goods delt. 
veretl to the apprentice] _ + 305 
Where the maſter has once paid for goods 
delivered to the ſervant on truſt, the tradefs/ 
man may truſt him after _ 506 
Maſter liable ſor a fraud of the —_— 


How the ſervant is to jutify an aſfault in 2 


fence of his maſter 953 
Action lies againſt a ſervant upon 4 bilt 
drawn on him and accepted generally, 
*though the order is to 71600 it to the ace? 
count of the maſter 955 
In action againſt the maſter for his ſervant's 
default, the fervant having a releaſe from 
his maſter admitted & witneſs oy hi: 1083 


Mayhem. 


A deſendant indicted of mayhem need not 
1100 


appear at the bar 


Memoljandum. 


A ſpecial memorabdum ordered, that the 
defendant — not be ppc Ws 


1 tender 
| 8 F a Mines. 


=- 


: 


Oro PI 


p => 2 1 Ts ' Wines. 3 | 
In ejectment for mines the poſſeſſion of the | 


Manor 43 no evidence 
LOL 8 
A Milnomer. | 
IF the defendant omits to pleat a miſnomer 
e may, be taken in oxccution by the Wrong 


Page 1142 


| . Chriſtian name 1 1218 
See Name. 
Caſtom of paying tiche/of wool by the pound 
aud not by the fleece, is no modus ar 


- +" Wontgage- 


Third mortgagee buying in the firſt ſhould 


de prior to the ſecon 6 

| Proceedings on a mortgage may be ſtaid, 

Without payment of a bond 1107 

Equity will oblige the mortgagee to ſuffer the 
mortgagor to preſent to a living 403 

Where money is lent on à pledge, the bor- 


4 


rower is liable, without an agreement. to 


— 


the comrary, y 
" a ” 7 | : Moꝛtuary. N 8 . 
Cannot ſue in equity for a mortuary 725 

2 K wy | ? 1 E iy r. | ' | * | 
ring à piſtol out of a chaiſe in the ſtreet, 


and death enſuing, held man-flaughter 481 
A defendont arreſted ſtrikes the officers, they 


919 


- afterwards kill him, held man- laughter 


e 499 
What is murder and what man-flaughter 766 
| Proceedings in appeal of murder $54 
Confining a iber with a perſon inſect 
* wich the mall-pox who is afrgid of the 


. diſtemper, catches it and dies of it, murder 


47 | 856 
Special verdict for murder et judic. pro _ 
; | 2 

Malice muſt be inferred from the facts found; 
but the conſent of one to the act of another 


is matter of fact, and mult be found by the 


Jury 5 886 
The depoſitions taken by the coroner, and 
not the verdict, are to rule the court as to 
the expedicnce of bailing 


o 
WY 


— — 


” 
14 


8 4 ˙˙%?⁊²˙ ͤ—Üw ] — ͤ .. . mn 


_— 


a =” 
8 4 


' _-  ,- Name. 


FM ISNOMER in the 


/ » 


Chriſtian name, 
= LEEE b 


1 
Kay Variation in the name of 4 corporation 
- v& "Ft ö 


787 


- 


: 
- 


xibtb of the Principal Ahern 


| | ClarencienSis part of the name of 


I & cauſe made a temanes for want of praying 


911 


the officer 

Kl Page 830 

If the defendant omiis to plead a miſhomer, 
be may be taken in execution by the u ron 
Chriſtian name © : 121 

| Earl of, &c. a ſufficient deſcription, — 

the Chriſtian name is wiſtaken 316 

Corporation may acquire a name by reputa- 

tron | 


Neill Plus. 


g 
ty 


— 


a tales | | | 707 
| The traverſer of of an inquiſition for the king 
| is to be conſidered aa a defendant, and the 
proſecutor may carry down the _ 
— - 


"Pontonformitts. 


| Preacher st a meeting-houſe not liable tu 

„ A; * 745 
Information not granted againſt a diſſenter, 
for not taking upon him the office of ſhes 


1 


riff of London 


_» Nonſitir. 


A jary diſcharged becauſe the defendant did 
not appear to demand the plaintiff , 267 
| Where the plaintiff is nopſuit on the iſſu 


_ contingent damages on the demurrer ſhal 
be aſſeſſed _ | 597 


Notes. See Bills of Exchange. 
Notice. v7 


| Notice of trial to a turnkey is good againſt a 
| priſoner | 248 
Notice oftrial cannot be twice continued 1119 
Notice to execute a Wit of enquiry by ſuch 
an hour, is uncertain - 148 
| On notices of trial the diſtance from Lon- 
don is taken by computed miles 954, 1216 
Notice of trial given upon the illue is good, 
though without date, &c. - 1237 
On an old iſſue, notice of trial given before 
the firſt day in full term is ſufficient 211 
| A term's notice muſt be given before the e. 
| . ſfoin day * l 
An intervening notice prevents the neceſſity 
| of a term's notice | $31 
There mult be a term notice of executing a 
writ of enquiry, where there has been no 
 _ proceeding for a year 1100 
Counter manding notice in a town cauſe two 
days, and in a country cauſe four days, 
ſhall fave coſts... 849, 1073 
The four days of countermand muſt exclude 
the day of giving it 849 


See Jnqufry: 8 | 
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A. Table of the Principal Matters. 


5 Nuiſance, - 
In what caſes judgment of abatement is ne- 


ceſſary : Page 686 
Making greas noiſes in the night, a nuiſance 
- ndiftable 704 


ceping gunpowder in great quantities is a 


_* nuiſance 1167 


See Highways. 


r 4 


— 


7 Oaths. 
Tus ric Es have no diſcretionary power 
to omit tendering the oaths 413 
here à corporation has power to make 


ſtatutes, they cannot give themſelves a 
wer to adminiſter an oath 637 


Where the charter does not give a power of 


adminiſtering oaths of office, there muſt be 

a dedimus for that purpoſe 539 
Where there isan entry of adminiſtering oaths, 
there muſt be a recent proſecution if the 
fact be falſe 4 677 
ews allowed to cover when they {wear 821 
A Mabometan ſworn on the Koran 1104 
It is a good cuſtom for perſons to be admit- 
ted to freedom to be obliged to {wear on 
the New Teſtament 1112 


Obligation. See Bond. Reſig⸗ 
al 1 nation, Trades. 


Ollice. 


The anverfer of an inquiſition for the king is 
to be conſidered as a delendant, and the 
proſecutor may carry down the record 1208 


-.., © TDficers. 

Where an officer is at pleaſure, the choice of 
another is a determination W4 

Where there is an entry of adminiſtering 


oaths, there muſt be à recent proſecution 
if che fact be falſe SI. , 


See Mandamus. , 


Order to common intent is good 211 
Juſtices of, peace 11 ſuperſede their wa 
orders for ſurpriſe ; 
Seſſions may a4 an order for defect of 
authority in the juſtices . 8 35 
Though the pariſhes are the ſame, yet if- 
ferent. perſons cannot be removed by the 
* (ame order upon independent ſettlement 
4171 


rt 


Order of ſeſſions upon appeal, need not ſa 


| | "me year 


Not neceſſary to ſet forth the ſummons ot 


appearance  . _  . Page6 
Evidence of fraud is not ſufficient 2 = 
der Are 168 


Seſſions cannot amend orders by adding new 
averments To, 1258 


of the party grieved 
Order reverſed is final to the parties, con- 
firmed, to every body 232 
Where a ſtatute dire&s a complaint to be 
made in writing, it muſt be recited ſo 264 
For a parilh to contribute, muſt be in a ſum 
certain | 314 
Adjudging the party likely to become charge- 
able is ſufficient, without ſaying to what 
pariſh ' 393 
Removal of a certificate man need not fate 
that he has gained no ſettlement ſince 408 
Order to remove a married woman is good, 
unleſs it appears ſhe is ſent from her huſ- 
band | X 544 
After zn order of removal is quaſhed, the 
party cannot be removed a ſegond time 
without ſtating a new ſettlement 567 
Order of removal of a perſon likely to be- 
come chargeable ſuficient, without ſayi 
to what pariſh 69 
For a pariſh to contribute ſo long as the juſ- 
tices ſhall think fit, ill 


700 
In order of baſtardy, it muſt Feat, that 


the child was born in the parich to which 
relief is ordered 437 
In an order of baſtardy made at the ſeſſions, 
a ſummons preſumed | 415 
Diſcharging an apprentice without aſſigning 
a good reaſon, 111 704 
On removal of clerk of the peace, the evi- 
dence need not be ſet out inthe order gg 
The court will intend an order late ſerved, 
where the order on appeal is made at the- 
next ſeſſions but one 1168 
Coſts are not to be paid where any material 
part of an order is quaſhed 1198 


See Settlement, &c. 
Dwyinary. 


No ornaments can be ſet up in the church 
without conſent of the ordinary 576 
Ordinary cannot appoint churchwardens 3 


Dverleers. 


Seſhons cannot meddle with overſcers ac- 

counts, till allowed by two juſtices g83 
Veſtry cannot order ſeſſions to retain balance 

ot their accounts 992 
Mandamus to appoint overſeers in an extra- 
- parochial place 313, 1004, 1071, 1143 
Overſeers may be appointed at any time of 


| 2 
8 2 Appointment 


. 


* 


\ 


A Tabli of the Principal Matter 


t of pverſeers muſt Mile chem 

. * ubltantial al hoyſholder in the pariſh” ©» 
Page * 

$ee Pooz, Settlement. 


* Dutlawry. - 


One apprehended by an officer, may ſurren- 
der — the'year, in order to reverſe an 
- outlawry for treaſon | Be 4 
On reverfing an vutlawry, the court have 8 


; diſcretionary power t9 orger ſpecial or 
com mon bail 1178 


error to reverſe outla wry, no bail is re- 


quited till. che revetſal * 951 
An action lies for the eſcape of a priſoner 

' outlawed | 5 "902 
Fr | 
Where a deed. is 


leaded, the other party 
cannot alledge th 
tained in the deed, but myſt ſet i fog 
upon oper 


Nat t to be "Liſpenſed with, though the decd 2 


1186 
Where deed is in the hands of a third. per- 
* 


and prod uce it 
'# party who has 


t it forth 


- 


1198 
had oyer is not pbliged ta 
2 1341 


Payiſts, 


Papiſt tenant in tail ſufferg a recovery 
to the uſe of himſelf in fee, in order to | 
make marriage ſettlement ; this ig not a 


A 


. Purchaſe withp 44 W. 3. c. . 267 
* 2 uence of a foreign popiſh education g18 
onvi PU neceſſary to diſable 3 pre 
from Jevik iſing lands in Ireland 096 


gee Recuſants, 


Pardon. 


the diſcretion of the court, where hajl 
1 is to be requireg on pleading a 
S 1203 

ab 1 a miſdemeanour may be 1 

without going to the bar -- 816 

Pardon pleaded in forma pauperis 1215 
The act of grace doth not releaſe a forſeiſuie 
to which aa intereſt ig veſted in another 529 


by 


| | A0 act of grace does nat diſcharge peoaltics 


in which the crown has no intereſt 1872 


Does nat diſchatge offences agaivit the. die 
tutes of a college 


P pardoned Þy the aft. of 22 way bs 
Leeb for m_— of 4 N 473 


ere is 'ather matter gan- 


Kauer will oblige him to give oyer 


path Clerk, 


Parith clerk is a ſpiritual" officer, and ay 


be there deprived Fage 775 
| Prohibited ſuing ip the Ecclefi / court 
7 for fee, az being a temperal officer 11085 


May make a deputy, &c. withou TONY 942 


Parliament. | 


Members of anche may be d in C. B. 
by bill 784 
Of priyilege of parliament ear 2  diſolution, 
ud how to be taken advantage of 983 
The 1 15 Ils, as well asthe original book, 


be Jodged with the clerk of the peace 
as Adjournment, _. 
Parols, See Erpolrion vt 


Ws + 


1 8 


One of the leſſees cannot haye a decree for 


ene of rent, n bis coleſ- 
2 


| | 3 
| Pauper, 

Pauper not going on to wal, to pay the coſts 

before he try the cauſe 420 


Shall not be obliged to pa coſls of a former 
nonſuit, n cirenld docs of yoo 
7 
A pauper is nonfuit, and afterwards recovers 
in a ſecond action, the. coſts of the firſt 
a ctiop ſhall not be fet off 891 
Pauper diſpaupered for not going on to oo 
| 3 
On indiAments the defendants may 56 ad- 
mitted in forma pauper is 1 
The court refuſe ta-make a rule to tax vs 
on pauper's bringing a ſecond ejeAment, 


3 where he does not appear to be vexatious 


1121 

Pardon pleaded i in forma pauperig 1215 
Pawn, | 

| A faftor cannot pawn 1178 


There can be no nd overt for pawning 


1187 
| Bailee for ſafe cutody cannot pawn 2187 
Where mogey is lent on a, pledge, the bor- 


' Tower is perſonally liable, without an 
| agreement t to the contrary 919 
10 what caſe a company may ſtay the trans- 

ler ol Rock ſor the debt of, the . 


10 trover the defendant caunot uliify i 
Th 9 till money laid out on 


Pot 


A Table of the Printipat Matters, 


Payment, - 


Where the payer does not apply his payment, 
the receiver may apply it; but he muſt not 

_  #pply it to an uncertain demand, 'as to a 
t from a teſtator Page 2194 


Penalty * 
Equitable coſts not allowed out of the penal - 
ty of the recogniſance of bail 826 
If no indiftment is directed by a ſlatute, a 
penalty to the King mult be ſued for * * 
2 


Chance relieves againſt Viki s, where a } 
dak can be ſcul 453 


Perjurp. 


No ities of perjury on evidence of a 


ſingle witneſs 1490 


3 
Two erſony cannot be jointly indicted for a 
- per mT g21 


Pillory. 


Perſons ſet in the pillory for becoming bail 
in fictitidus names, 384 


Pilots. 


"Cooltruſtion of the Rate ſar their regula- 
tion 249 


Pleading. 


Ceneral rules. 
Words taken excluſive or incluſive according 


* to the ſubject matter 181 
An inconſiſtent poſtea under a ſcilicet rejec- 
ted 232 


Whatever is materially alledged and not oe. 
nied, is admitted 297 
What comes under a ſeilicet, ſhall not vitiate 


Pleading letters patent ſub Ggillo withour 
ſitgillst' is well 674 
Pleading a bargain and ſale without ſhew ing 
it to be for a valuable conſideration will be 
ill upon demurrer, but is cured by verdict, 
or taking iſſue on a collateral fact 1229 


Declarations. 


Where the plaintiff claims an eaſement out 
of the defendant's ſoil, the declaration | 
muſt ſet qut the title 6 

Where the action is againſt the original leſ- 
fee, the breach need not extend to aſſigns | 

228 
aſdice for being excluded from the veſtr 
| nadie muſt ſhew the pariſh had g right 44 
meet there 624 
| Willielmo for Waltero in the affornpſit viti- | 
gates not, F 
Fer 40 


9 


| 


Caſes of averments of identity, and 1 
2 
Alledging the entry of leſſee prior to the — 
mencement of his term, will not vitiate the 
demand of rent 
Where in the declaration the deſcription of a 
place is material 595 
Ia an indebitatus aſſumpfit the day is not 
material, and the alledging a different time 
in the replication is no departure : but in 
tale upon promiſſory note, it is at, 22 
Cumque etiam in treſpaſs in, 6211 but 8. 
mendable 1168 
In B. R. calling the defendant adminiſtrator 
in the declaration is ſufficient, 7 . 
ſpecial averment 
Want of an averment in a declaration 15 
ed by pleading over 931 


: 


I 


Plea in abatement. 
Affidavit that a plea in abatement is a o_m_ 


Plea of privilege refuſed to be ſet aide 8 
A plea in abatement muſt come in within 
firſt four days - 1192, 1268 


General iſſue. * * 
Non aſſumpſit a good plea to an action 


. againſt a carr 


1 
Nil « debet not fn dable to debt on articles yo 


ing for ſtock 778 
Toa 3 on promiſe to the aſbgnee 


plea | 919 
Nat guilty in aſſumpſit, ill on demurrer 


1022 
Leave to withdraw the general iffue, aud 


plead it with a ſet-off + 2267 
Leave to withdraw the general iſſue, had 
pay money into colrt * 1271 
Plea, waived after a joinder in demurxer, the 
plaintiff having loſt no time 1182 
Connot withdraw ſpecial plea, but in order 
to plead the general iſſue. 


| Plea in bar. 


An award muſt be alledged to be mad 
form according to the ſubmiſſion 110 
Payment on the day, miſtaking the day, is 


A aicharg from a debt cannot be 1 — 
generally 422 
In an action upon a bail bond the arreſt is 


A note given cannot be pleaded; in ace 
tion of an indebitatus aſſumpſit _ 
A plea of the ſtatute of gaming muſt men- 


tion the particular game 1495 
A plea of ſacifaRign muſt ſhew an accep- 
tance 


| Paymept of principal and intereſt i re 


plea, ill 205 


non aſſumpſit to the bankrupt is an 1 fl 


not traverſable 44 


augh - 


— — — — oo aaron a cc 6 
. — - ws. — — 3 


- 


Fa 


is before the day in the condition Page622 


"An; heir may diſcharge himſelf by pleading | 


payment to the value of the lands de- 
| Conded hi ths . 


665 
Where a pica is general, quod lens 


conſervavit, it muſt be ſhewn for cauſe 
that it does not ſay how _ 658 
Upon a {ſpecial capias by original, the deſen - 
Gant ſhall not be obliged to plead ſooner 
than upon a common latitat 684 
cial ail habuit in tenementis cannot be 
pleaded to aftion for rent on leaſe by in- 
ER 


"4 


denture | | 817 
I Where n prior recovery in the fame court is 
/ . | pleaded, oyer muſt be given 823 


"Where I confefs and avoid, I ought not to 


; graverſe; and it may be paſſed over and 


iſſue taken upon the avoidance 837 
Where payment is pleaded to a bond ſcil. 
- ſuch a day; the day is not material 
A jullification . under proceſs of univerſity 

held ill | 993 
Where thoſe who might Jolify 2 with 

thoſe who have not a good juſtification, it 
is dad as to all 509 
Ou a rule to plead as he will land b 
| defendant may ſtand by his plea already 
delivered, and the plaintiff cannot ſign 
judgment 1234 
In trefpaſs the plaintiff need only falſify the 
defendant's title 1238 
- Defendant who has oyer is not bound to in- 
ſert it in his plea | 1241 

Where two partners are ſued, and one out- 
lawed, the other cannot plead in bar that 
the outlawry is crroneous 1269 
What pleading is neceſſary to an information 
for not repairing a bridge -<-/ 499 


Venue and trial. 


Where tbe plaintiff replies full age of the de- 
_ -Ffendant, it is not neceſſary to lay a venue, 
as'it is of a releaſe 
Qualitics of the perſon triable where the ac- 
tion is brought - , _.. 9 
An apt iſſue may be joined, though there 1s 
not an exact affirmative and negative 1177 


Pleading double, &c. 
| Defendant allowed to plead two juſtifications 


| 3-46 425 
Double plea of tender and eviction, allowed 
General ifſue, and ſtatute of limitations al- 


994 


„ene ee eee 
May plead non eſt factum, and a diſcharge 


by bankruptcy 


® 8371 
Not guilty, and a juſtification, not allowed to 


| 876 


_ be pleaded” ' 
Not — and the ſtatute of limitations, 
pleadable r e 89 


” pf & - s 


= 
r 


Leave to plead bankruptcy generally and 
* 1 


_ - tenementumn ; the plainti 


7 the 


Defendant bein 
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© » though it be alledged as of a day which | 


General iſſue waived, and allowed to plead 
double 22 Page go 
Leave to plead non eſt factum, and no re- 
queſt made * 8 908 
Non aſſumpſit, and tender, not allowed 949 


ſpecially wt 3x | 000 
Bankruptcy and non aſſumpſit 1000 
No pleading double in a qui tam 1044 


If the defendant does not leave his double 
re in the office, the court will not re- 
ieve him for the plaintiff's making up the 


- record | 1266 
Cannot rezoin double | gos 
Replications, &c. 


| Where the plaintiff declares upon a poſſeſſion 


leads liberum 
muſt ſhew Aa 


only, and the defendant 


title in the replication ' r e 
In debt upon a bond, where the defendant 
leads a payment and acceptance in ſatis- 
action, the plaintiff may take iſſue upon 
the acceptance, which will be an argumen- 
tative denial of the payment 2 
An immaterial traverſe does not preclude the 
other party from taking a traverſe uporrit 
| . 
Where the plea contains matter of excuſe, it 
is enough that the replication meets it, ex- 
cept in caſe of awards 191, 299 
Replication in the copulati ve, that ditches, 
Ways and paſlages, were not filled with 
water, to a plea that they were, is good 246 
Infancy pleaded, and neceſſaries replied, a 
diſcharge 1s a departure 422 
obliged to transfer ſtock 
within three days after requeſt, pleads that 
the requeſt was made ſuch a day, and that 
he transferred it the day following, the 
plaintiff may reply chat he did not transfer 
it on that day F 
Statute of gaming pleaded, the replication 
muſt not take iſſue upon the particular 
ſum PUB! 493 
Replication non eſt attornꝰ muſt not conclude 
al pais | 532 
To a ſtock contract the defendant pleads that 
the contraft was not regiſtered before ſuch 
a day (naming a wrong day) ſecundum 
formam fiatuti ; the plaintiff tenders iſſue, 
that it was regiſtred ſecundum, &c. and 
has a ver dict and judgment -— 554 
Where there is a traverſe, the replication 
ſhould conclude with an averment 871 


The defendant” is not bound by a conſent 


to rejoin gratis, if the replication ſhews 
cauſe of demurrer 1185 


Where a material point of the ea is denied, 
the replication mult conclude to the coun- 
| 1220 


1 e 
* Puit 


* 


A Table of the Principal Matters, 


. wy * 28 | s þ | 
Puis darrein continuance, and other 


matters. | 
A plea puis darrein continuance,. muſt be 
pleaded upon at Page 493 


In a ſcire facias on a judgment recovered by 
an executor, the death of the teſtator need 
not be ſhe vn 61 
Repleader awarded after an immaterial iſſue 


4 847 

K Pledges. 
Writ of appeal not ſuperſeded for falſe ſug- 
_ geſtion of pledges found | 854 


See Pawn. 
Pooz. 


Ancient ſtatutes for the relief of the poor 1067 
Vicar's tithes chargeable ; 77 
Tithes are rateable as a tenement | 160 
The ſeſſions may originally charge pariſhes 
odut of the hundred to contribute 56 
Juſtices may order one-pariſh to pay a ſum 
in groſs to another, but they muſt make the 
rate by which it is to be raiſed. 1114 
Overſeers may be appointed at any time in 
the year 112g 
Appointment of overſeers, muſt ſtile them 
ſubſtantial houſholders in the pariſh 1261 
Mandamus to appoint overſeers in an extra- 
parochial place. Yr : 512 
Two. houſes in an extraparochial place, are 
not enough to denominate a ville 1004 
Five houles do not 1071 
It is a good return to a mandamus for ap- 
pointing overſeers, that the place is not a 
villsge or townſhip 
Seſſions cannot meddle with overſeers ac- 
counts, till allowed by two juſtices g83 
Veſtry cannot order overſeers to retain the 
balance of their accounts 992 
The poor's rate is not to be removed 932, 975 
In an adjudication that a pauper is likely to 
become chargeable, it need not be ſaid to 
ſuch a pariſh, 142 
Order to relieve a poor perſon, muſt mention 
him to be impotent „ 
Son in law not bound to maintain his wife's 
mother | | 190 
Father not bound to maintain the ſon's wiſe 


A 955 
See Settlement. 
P Portions. 


Vounger children's portions decreed to be 
raiſed according to a power not r | 
#1 - 00g 


Power. 


The poſſeſſor of an eſtate has a power to 
F ako a jointure, but dics before a com- 


143 


| : 


is marriage articles; the remainder-man 
qecreed to perfect it Page 596 
ſtruction of powers, and their execution, 
in law and equity | 601 
Coyenant by a remainder-man to execute a 
power of making a jointure when in poſ- 
ſeffion, decreed to be made good after his 
death 604 
Conſtruction of a power to make leaſes 96s 
A power to grant a life eſtate well executed 
by a leafe for gg years determinable on' a 
life | 992 
- Ptaemunire. 

The præmunire clauſe in the bubble act 
leaves power in the court to moderate the 


judgment, 47 


= execution of the power zceording to 
C 


Pꝛerogative. 


In what caſes a juror may be withdrawn for 
the crown To 
The crown may enlarge the boundaries of a 
city or count 177 
Where ſeveral iſſues are joined, the king may 
try which he pleaſes firſt 266 
Where the crown has a title to preſent on 
romoting the incumbent to a biſhopric, 

it is not neceſſary to be done during the 
life of the promotee 841 


What a&s of parliament bind the crewn_ 


without expreſs words 516 


See Debt to-the King, &c. 
Pyeeſcription and Cuſtom. 


Where the original of a way is accounted 
for, the preſcription is deſtroyed gog 


If any part of a cuſtom as laid be unreaſon- 


able, the whole wil} be void 1224 


Preſcription to take three buſhels out of every 


ſhip's cargo for keyage is good 1228 


Cuſtom of London, that none but free por. 
ters ſhall carry corn, &c. good 462 
Cuſtoms of other manors or archdeaconries 
not to be given in evidence to prove tha 


cuſtom of a manor, &,. 656, 957 
For twenty four pariſhioners, &c. to make a 


rate, and a certain proportion to be levied 
on ſuch a hamlet, uncertain 


: Preſentation, - 
Where the crown has a title to prefent on 
promoting the incumbent to a biſhopric, 


it is not neceſſary to be done during the 


life of the promotee 43 
Preſentation creates a fee iti the advowſon, 


and is generally a neceſſary proof to be al- 
1014 


Pꝛilon 


ledged of it . 
See Muare impedit. 


}, 


1453. 


Pucon and Pyſfoners,” 


The rules may be allowed to à priſoner on 
er ca piendo Page 413 
the benefit of the rules; nor one in execu · 

© - tion tor a miſdemear.or ; to 4. B39 
Rules of the priſon ialarged till priſon re- 
Paired 678 

| A priſoner muſt 
rule, before he goes at large 
Where the defendant is in cuſtody, the de- 
claration muſt be delivered to the turnkey, 

_ and not into the office 474 
The duty of 2 gaoler is not to puniſh, but 
_ © confine. ' | 3884 
Gaoler cannot retake for fees _ 

A priſoner not charged in execution two 
terms aſter judgment, is ſuperſedable 943 


- 
© 


committed for a contempt cannot have 


— 


7 
ſign the petition for a day 
303 


A priſoner ſurrendered by bail, ſuperſeded, 


* becauſe charged in the ſame court after he 
had removed himſelf 1153 
A priſoner is ſuperſedable, unleſs the com- 

mittitur is entered on record before the 

end of the ſecond term a 1215 
Juſtioes of peace cannot commit one in B. R. 

to the county gao!!l! 828 
Leave given to charge a felon convict with 
proceſs © 873 
One in execution may confeſs a new judg- 
ment without the preſence of an attorney 


1245 
Pafvilege. | 


Members of parliament may be ſued in C. B. 
. | A. 734 

+ Of privitege of parliament after a diſſolution, 
and how to be taken advantage of 985 
Au attorriey, though ſervant to à peer, has no 
privilege of parliament 106g 
An attorney muſt be ſued by bill, though 
- the plaintiff be alſo an attorney 1141 
Attorney luing by original waives his 7 4 
lege 5 37 
An — of C. B. muſt plead his privilege 


6 


in B. R. and cannot be diſcharged on com- 


mon bail " 4 ' 86 
| Av attorney in London cannot be ſummon 
dn the militia | 13143 
Where av attorney is defendant, he may 
change the venue into Middleſex. 1049 


-Barrifter may lay the venue in Middleſex 82s . 


Plea of privilege refuled to be ſet aſide 83 
Privilege of the prothonotaries clerks mu 
de pleaded with an affidavit 
The clerks of a prothonotary of C. B. not in- 
titled to erteile il $48 
Attorney or not, to be tried by the record 36 
A defendant attending the trial at niſi prius 
_ _ privileged - Fr 986 
tit of privilege refuſed to a 
for dikchargiog him from, t 
, able. . 


Ce ÞD. / 


% 


office of con- 
— 98 


— of peace, 


191 


l 
; 


Au of the Princigat Mattos. 


| 


| 


> 


, 


be expenditot of 
Page 1107 


Pubate of Wills. _.. 


Prerogative probate without bona notabilia 
only voidable | L '5 x og 
Probate is conelaſive evidence againſt a charge 
of forging a will xj 1.3 1 
Original of the right of probate of wille 867 
Pending a ſuit in the Spiritual court touching 
the validity of a will, an indi&ment for 
forging it ought. not to be tried 703 
Executor may be ſued for a legacy where he 
proves the will, though he does not live in 
that dioceſe . 847 
The Spiritual court cannot refuſe to grant 
probate pending a commiſſion of appraiſe. 
| 8 


Clergyman not 
- ſewers © 


obliged to 


2 


ma... ne 
Order on the Spiritual court to deliver out a 
vill on ſecuriix 961 


One defendant in a joint action in an inferior 
court brings a habeas corpus, there ſhall be 
a procedendo | t 
Dee. 
Prohibition to the great ſeſſions in Wales, 
where the proceis was ſerved out of the 
juriſdiction 4 = 630 
Scire facias may be ſerved immediately be- 
fore the return is out a 644 
In action on falſe return on meſne els, 
the jury may give the whole debt in da- 
mages 18 650 
Seire facias againſt bail may be teſte the day 
of the return of the capias ad ſatisfaciendum 
3866 


No ſcire facias on 3 can be teſted 
2 day ” party -y es default 1220 
ſervice of copy of proceſs, the proceſs it. 
{elf need not be ſhewn * 877 
Appearance cures deſect in proceſs 1072 
Declaration may be with qui tam, though 
the proceſs is not fo 


12 
. Engliſh notice on proceſs is good, though the 


year be not expreſſed 1232 
See Return of Wyits, 
 » Pyocurations. 
The ground of paying them 421 
Pzokert. 


An exemplication will ſatisfy the proſert of 
letters teſtamentary 412 
Profert of letters teſtamentary not neceſſary, 


Whete the executar is not party to the 
action vie ** 1261 


Matters 


Kfattors of record pleaded by way of dilatory, 
{Af of zribther court muſt « ſub pede ſigilli 
Page g20 

Pleading letters patent. ub gelle without 
 GgjHat' id well — 674 
r.&f. a Tel not to b di d with, 
though ſhe wn to be loſt 1186 


Wire a bond is in the hands of a third per- 
N Foes 4 4 oblige. him to 63 


K 5 a ö 
— has oyer is not bound to . 
ert! Ty in His plea 1 245 


Pꝛohibition. 


1 the plaintiff i in prohibition prevails in any 
part of his caſe, he ſhall have coſts 1062 
Colts given from the firſt motion _ 


fer rule to declare, the defendgnt may 
10 


be 


and Ray proceedi 1149 
Sheen 8 but form, —— 


jury need not give any verdict * 

2 
uſal of the plea not traverſable_ 483 
be- as no juriſdiction to —_ 


*"*cbur þ wardens to be ſwor . 
0 prohibition in a ſuit for +, where te 


af Table of he PRneipat Matters: 


| Cannot exhibit articles of the pug mice 


"oath: __ $22 


Qunker to witneſs in an appeal of mu 
Affirmation not to be read on a motion tot 

information ' 872 
No rule to anſwer on the affirmation of a 


Hang 946 
A mation of ſervice of & rule on the er 
Nen May de read 12219 


Quatre impedit. 


Subſcribing the articles need not be * 
in quare impedit 548 

It is generally neceſſaryto alledge a preſenta 
tion in a quare impedit, but the want 


- thereof may be cured by a verdi& 0 
Muo warranto. 
Plea that is inſufficient confeſſes the uſurpa- 


tion 394 

There muſt be a judgment of ouſter, whe 

the party is found duly elected but n 

_ fworn 582 

Where the defendant confeſſes an uſurpation 

for part of the time only, there can be no 
judgment of ouſter | 


- pen... is between impropriator 75 
Fi granted to tay ſait in the Ecclefiallical 


court for procurations 421 
Huſband canpot ſtop the wife's s proceedings 
in $pivicual coutt for defamation 576 


Prohibition to ſuit by a clerk of a pariſh for 
7* tres be * 108 
Not to go aftor ſentence, - in foit for calling 
whore in London 187 
Words tantamount to whare are withia the | 
cuſtom of London 471, 545 
pet tantamount to whore i in ICS 

555, 829 

prahibition for you are a bawd 1100 

Ko pi a deed comes in by incident, the Ad- 
miralty may try whether it was pate "> 
701 

Suit in the Admiralty by a part-owner to 
"give ſecurity for the ſhip, not prohibited 


$6 


Pidhibition to the Great Seſſions in Wales, 
. where the procels was ſerved out of the 
juriſdiction 630 


Pꝛamiſlo 1 Notes. See Bills 


av ings — 


— IT | 41 


_—_ n 9 munter. A 


FFIRMATION no rd ſor an a. 
Þ 3 


- 


A bare {wearing in and acting does not * — 
2 man an officer de facto; and unleſs there 
is ſome form of election, he is a mo 
uſurper 
A judgment of ouſter againſt the 4 
before whom the defendants were ſworn, . 
proper evidence 1109 
Information lies for acting as a truſtee under 
an act of parliament without due appoim- 


ment 29 
Lies a ainſt a fle ward of a court leet 622 
Lies for ſetting up a fle office 836 

uo warrants lies for a ferry 2164 


20 warranto lies for the office of conſtable 
1219 

No Information for erecting a warren 697 
No quo warranto for a forfeiture by non-at- 


|  » teridahce 


No quo warranto far office of nb 

1.196 

" Coſts given on difcharging a rule for A a 
warranto 1069 
The court will not grant information, wher 

the only n 1s N bor dnnn. 

men 847 


* FY 


* radix] ah 


Bates. 


* E. King's Bench will not examing 


bjections to a poor's rate 393 


— 


— 


for bon: performance g Hoy 
Eu. 
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ment < 6 
A tender of more than due, is N 
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he has a verdict 1027 
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Tender of ſtock, how to be proved 6% | 
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in debt 
890 
No bringing goods i into court in trover 822 
1191 
Ia trover for money, leave given to bring it 
into court 
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ſuit of an executor . | 
In action for immoderate riding, cannot $299 
money, into court 787 
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paid into court 5 906 
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124 
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ral, 
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What bond in reſtraint of trade is good 
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Traverſe. 
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Traverſe of a ſeiſin in fee is ill where 150 
eſtate would be ſufficient 818 
Where I confeſs and avoid? I ought not to 
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ſeiſure, notwithſtanding 1233 cauſe 820 
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